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HENRY  L.  BENNING,  J 


Jordan  Willifohd,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

[1.]  At  what  time  and  under  what  circumstances  the  Court  shall  discharge  the 
jury*from  the  ftirther  cooaideration  of  a  criminal  case,  in  a  (question  leil 
pretty  much  to  its  own  discretion. 

(2.]  The  doctrine  that  a  mis-trial  amounts  to  an  acquittal,  hn^  lon^^  since  been 
exploded. 

Indictment  for  robbery,  in  Lee  Superior  Court,  before  Al- 
len Judge,  March  Term,  1857. 

Jordan  Williford  was  indicted  for  robbery  and  put  upon 
his  trial  on  the  31st  day  of  March,  1857,  during  the  regular 
Term  of  the  Superior  Court  of  Lee  county. 

After  the  close  of  the  testimony,  argument  of  counsel  and 
charge  of  the  Court,  the  jury  retired  to  deliberate  upon  their 
verdict,  about  two  hours  before  sunset.  The  next  morning, 
when  the  Court  met,  the  presiding  Judge  directed  the  jury  to 
be  brought  into  the  Court,  and  asked  them  if  they  had  agreed 
upon  a  verdict  The  jury  replied,  that  they  had  not.  The 
Court  then  enquired  if  they  were  likely  to  agree ;  they  replied, 

*  A  portion  of  the  cases  of  this  Term  will  be  found  reported  in  the  22d  vol. 
Georgia  Reports. 
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that  they  were  not  The  Court  then  of  its  own  motion,  the 
prisomer  objecting  thereto,  passed  the  following  order: 

March  Term,  1857.  It  appearing  to  the  Court  that  the 
jury  empaneled  and  sworn  to  try  this  case,  are  unable  to 
agree,  it  is  therefore  ordered  by  the  Court  that  a  mis-trial  be 
declared  and  awarded,  and  that  the  jury  be  discharged. 

Whereupon,  prisoner's  counsel  moved  that  he  be  discharg- 
ed and  acquitted  of  the  oflence  for  which  he  was  indicted.  The 
Court  refused  the  motion,  and  prisoner's  counsel  excepted. 

West,  for  plaintiff  in  error. 

Evans,  Sol.  Gen.,  for  the  State. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

[1.]  The  jury  being  charged  with  this  case,  deliberated  \\\}' 
on  it  from  the  afternoon  of  one  day  until  8  o'clock  the  next 
morning ;  and  being  brought  into  Court  without  agreeing  to 
a  verdict,  and  stating  that  they  were  not  likely  to  agree,  the 
presiding  Judge,  without  the  consent  and  against  the  ob- 
jection of  defendant's  counsel,  directed  a  mis-trial  to  be  en- 
tered, and  the  jury  discharged  from  the  further  consideration 
of  the  case.  Did  this  entitle  the  defendant  to  an  acquittal 
from  the  prosecution  ? 

Anciently  the  doctrine  was  much  more  rigid  upon  this  sub- 
ject than  at  present ;  and  the  most  oppressive,  not  to  say  odi- 
ous, means  were  resorted  to,  to  force  the  jury  to  find  a  verdict. 
But  the  Courts  with  the  advance  of  civilization,  relaxed  from 
this  barbarous  practice ;  and  the  rule  next  was,  that  a  mis- 
trial might  be  awarded  whenever  from*Providential  cause  or 
otherwise,  it  became  necessary ;  and  this  is  the  principle  in- 
sisted upon  by  the  defendant's  counsel  on  the  present  occa- 
sion. But  the  modern  cases  establish  a  still  further  depar- 
ture from  the  old  practice ;  and  at  the  present  day,  the  ques- 
tion seems  to  be  left  pretty  much  to  the  discretion  of  the 
Judge,  under  his  responsibility  to  the  country  for  any  abuse 
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of  hi6  authority ;  and  wc  are  not  prepared  to  hold,  that  this 
discretion  sljould  be  otherwise  Hmited.  The  due  dis- 
patch of  the  business  of  the  Courts,  will  depend  very  - 
much  upon  leaving  this  discretion  untrammcled.  In  one  i 
case,  in  New  York,  the  jury  were  discharged  after  a  half 
hour's  deliberation.  Here  they  were  out  a  whole  night 
and  a  part  of  the  evening  and  morning  of  the  preceding  and 
succeeding  days.  Such  is  the  commendable  anxiety  of  the 
Courts  to  try  otfences,  that  they  are  not  likely  to  act  with 
hot  haste  in  this  matter,  knowing  as  they  do,  that  let  it  once 
be  understood  that  juries  can  be  discharged  whenever  they 
see  fit  to  state  that  they  are  not  likely  to  agree,  and  :i 
verdict  will  rarely  be  rendered  in  a  criminal  case. 

[2.]  As  to  a  mis-trial  being  tantamount  to  an  acquittal, 
tha  idea  has  long  since  been  exploded ;  since  the  leading 
case  between  Goodwin  and  the  People  of  New  York,  in  IS//* 
Johnson^ s  ReportSy  this  point  has  never  been  seriously  press- 
ed upon  the  Courts. 

The  record  does  not  disclose,  whether  the  jury  were  per- 
mitted to  take  their  breakfast  on  the  morning  of  the  day,  be- 
fore they  were  dischai^d.  They  should  have  been  allowed 
this  indulgence.  The  idea  of  starving  a  jury  into  a  verdict 
is  against  all  philosophy.  Hungry  men  are  always  quarrel- 
some. Brother  Jonathan  was  feasted  and  flattered  by  the 
Embassador  of  John  Bull  into  the  Clayton-Bulwer  Treaty ; 
while  the  roar  of  the  British  Lion  would  have  passed  un- 
heeded as  the  idle  winds. 

After  a  jury  have  been  out  all  night,  the  Courts  should  al- 
ways, after  suffering  them  to  partake  of  refreshments,  give 
them  another  opportunity  to  agree  upon  a  verdict  If  they 
then  fail,  the  case  may  generally  be  considered  as  hopeless. 

Judgment  affirmed] 
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John  Doe,  ex  dem.  of  Obediah  Osten,  plaintiff  in  error, 
vs.  Richard  Roe,  cas.  ejector,  and  Charles  Carey, 
and  Benjamin  Green,  tenants  in  possession. 

If  one  be  unable  to  write,  he  is  incompetent  to  act  a^  a  Commissioner  in  exe- 
cuting and  returning  interrogatories. 

Ejectment  from  Lee.  Decision  by  Judge  Allen,  March 
Term,  1857. 

Upon  the  trial  of  this  case,  counsel  for  defendants  moved 
to  reject  and  exclude  the  depositions  of  Thomas  Walker  and 
Elizabeth  Walker,  on  the  ground  that  one  of  the  Commis- 
sioners who  executed  the  commission,  and  certified  to  the 
same,  did  not  write  his  name,  but  made  his  mark. 

The  Court  granted  the  motion  and  ruled  out  the  deposi- 
tions, and  plaintiff's  counsel  excepted. 

McCoy  &  Hawkins,  for  plaintiff  in  error. 

Lyon,  contra. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

Was  the  Court  right  in  excluding  the  depositions  of  the 
Walkers, because  one  of  the  two  Commissioners  who  execu- 
ted and  certified  them,  did  not  write  his  name,  but  made  his 
mark? 

Had  both  of  the  Commissioners  been  unable  to  write,  it 
is  apparent  that  they  could  not  have  officiated  in  taking  this 
testimony.  The  law  requires  two  to  act.  If  one  of  them 
be  incompetent,  it  would  seem  that  the  Court  was  justified 
iu  rejecting  the  interrogatories.  It  is  true,  that  there  are  men 
who  can  read  writing  who  cannot  write,  and  it  does  occasion- 
ally happen  that  one  who  can  read  and  write,  will  sign  by 
his  mark.  These  are  however,  exceptional  cases.  And  the 
presumption  is  the  other  way. 

Judgment  affirmed. 
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Holl  ct  al.  v?.  Hoit. 

Thadetjs  G.  Holt,  et  al  assignees,  plaintiffs  in  er- 
ror, rj.  Peyton  C.  IIoLT,  adm'r,  defendant  in^. /V/.,  and 
Dempsey  Brow:;^,  claimant,  defendants  in  error. 

W'hcn  an  original  mortjraco  o\  luTsonal  property  ha-*  been  lost  or  destroyed 
the  mortgage  may  be  foreclo.-ed  on  n  certified  copy  from  the  record  of  th». 
liiortgago. 

Mortgage  fi,  fa.  and  claim,  in  Decatur  Superior  Court. 
Decision  by  Judge  Allen,  at  April  Term,  1857. 

Thadeus  G.  Holt,  and  Pulaski  S.  Holt,  claiming  to  be  the 
assignees  of  a  mortgage  on  two  negroes  and  a  horse,  execu- 
ted by  Fowler  Holt  to  William  Wooten,  to  secure  the  pay- 
ment of  a  note,  applied  to  a  Justice  of  the  Inferior  Court  for 
ioreclosure.  A  certified  copy  of  the  mortgage  from  the- 
Clerk's  office,  was  produced,  and  the  affidavit  of  one  of  the 
applicants,  that  the  origincil  mortgage  and  note  which  it  was 
iiiven  to  secure,  had  been  destroyed  by  fire,  and  that  the 
original  mortgage  had  been  regularly  transferred  to  them. 
There  was  also  the  usual  atfidavit  required  by  statute  of  the 
«vmount  due,  &c.,  made  by  Jos.  Law,  one  of  the  firm  of  Law 
cc  Sims,  attorneys  for  the  Holt's. 

In  obedience  to  the  fiatof  the  Justice  of  the  Inferior  Court, 
ihe  Clerk  issued  an  execution  for  the  principal  and  interest 
of  the  note  and  cost,  which  the  Sheriff  levied  upon  one  of 
the  negroes  described  in  the  mortgage.  Dempsey  Brown  in- 
terposed his  claim  to  said  negro,  and  the  issue  came  on  to 
be  tried  on  the  appeal  from  the  Inferior  Court.  Plaintiffs  in 
fi.  fa,f  offered  in  evidence  the  mortgage ^./cr.,  and  the  pro- 
ceedings on  foreclosure  before  the  Justice  of  the  Inferior 
Court.'  Claimant  objected  to  their  introduction. 

The  Court  sustained  the  objection,  and  rejected  said  ^. /a. 
and  proceedings,  and  dismissed  the  levy,  upon  the  ground, 
that  the  mortgage  had  been  foreclosed  upon  a  copy,  not  regu- 
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larly  established  as  provided  by  the  statute  for  establishing 
lost  papers :  And  counsel  for  plaintiffs  excepted. 

Law  &  vSiMs;  and  Stubbs  &  Hill,  for  plaintiffs  in  error. 

Warren  &  Warren,  for  defendants  in  error. 

By  the  Court. — Benning,  J.  delivering  tlie  opinion. 

Does  the  mode  for  the  foreclosure  of  mortgages  on  personal 
property,  authorized  by  the  eighteenth  section  of  the  Judi- 
ciary Act  of  1799,  apply  to  cases  in  which  the  paper  con- 
taining the  evidence  of  the  mortgage  has  been  lost,  or  des- 
troyed ? 

The  words  of  that  section, giving  the  mode,  are  as  follows: 
"Any  person  or  persons  holding  a  mortgage  on  personal  pro- 
perty, and  wishing  to  foreclose  the  same,  shall  make  appli- 
cation to  one  of  the  Judges  of  the  Superior  or  Justices  of  the 
Inferior  Courts,  and  make  affidavit  before  him  of  the  amount 
of  4be  principal  and  interest  due  on  such  mortgage,  which 
affidavit  shall  be  annexed  to  such  mortgage,  and  thereupon 
the  Clerk  of  the  Superior  or  Inferior  Courts  shall  issue  exe- 
cution as  on  a  judgment,  which  execution,  on  being  deliver- 
ed to  the  Sheriff,  it  shall  be  his  duty  to  levy  on  the  property,^^ 
&c.     CobVs  Dig.  571. 

"Which  affidavit  shall  be  annexed  to  such  mortgage." 
The  word  mortgage^  as  here  used,  cannot  mean  the  very 
mortgage  itself,  for  that  is  always  a  contract,  and  a  contract 
is  something  mental,  and  to  nothing  mental  is  it  possible 
that  anything  material  can  be  "  annexed.^^  The  word  must 
therefore  mean  the  paper  which  contains  the  evidence  of  the 
mortgage. 

Now  it  may  be,  that  the  paper  which  contains  the  evidence 
of  a  mortgage,  will  be  the  paper  on  which  the  words  of  the 
mortgage  were  originally  written ;  or  will  be  a  paper  con- 
taining an  established  copy  of  those  words;  or  will  be  a  pa- 
per containing  a  certified  copy  of  those  words.     It  may  hap- 
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pen,  that  the  paper  on  which  the  words  of  the  mortgage  were 
originally  written  will  become  lost  or  destroyed.  If  this 
does  happen,  then  a  paper  that  contains  an  established  or  a 
certified  copy  of  those  words  will  be  a  paper  that  contains 
evidence  of  the  mortgage. 

If,  therefore,  the  paper  on  which  the  words  of  a  mortgage 
were  originally  written  be  lost  or  destroyed,  and  there  is  a 
paper  containing  an  established  or  a  certified  copy  of  those 
words,  that  will  be  the  paper  to  which  the  affidavit  for  fore- 
closure may  be  "  annexed." 

It  is  not  denied,  that  the  words,  "annexed"  "to  the  mort- 
gage," may  mean  annexed  to  an  established  copy  of  the  mort- 
gage. But  a  certified  copy  of  the  mortgage  is  just  as  much 
the  mortgage  as  an  established  copy  is.  Both,  by  law,  are 
but  secondary  evidence  of  the  mortgage,  and  in  seconda- 
ry evidence  there  are  no  degrees. 

We  think,  then,  that  the  mode  of  foreclosure  given  by  this 
eighteenth  section  of  the  Judiciary  Act,  apphes  to  cases  in 
which  the  paper  whereon  the  words  of  the  mortgage  were 
originally  written  has  been  lost  or  destroyed ;  and,  that  in 
such  cases,  the  mode  is  complied  with  when  a  paper  contain- 
ing a  certified  copy  of  the  record  of  the  words  of  the  lost  or 
destroyed  paper,  is  produced  to  the  foreclosing  Judge  or  Jus- 
tice, and  the  affidavit  of  the  mortgagee  is  "  annexed?^  to  the 
paper  containing  such  certified  copy. 

And  in  aid  of  this  conclusion  comes  every  consideration 
of  expediency.  The  statute  is  highly  remedial.  It  furnish- 
es a  remedy,  cheap,  speedy,  and  effective.  It  therefore  ought 
to  be  made  to  include  as  many  cases  as  possible.  Surely 
this  is  true  so  far  as  strangers  to  the  mortgage  are  concern- 
ed. And,  in  this  case,  Dempsey  Brown,  the  claimant,  is  a 
stranger  to  the  mortgage.  If  the  mortgagor  is  willing  to  stand 
this  method  of  foreclosure,  ought  Brown,  a  stranger  to  the 
mortgage,  to  be  allowed  to  complain  of  the  method  ? 

We  think,  that  the  Court  ought  to  have  admitted  in  evi- 


8  SUPREME  COURT  OF  GEORGIA. 

Spencer  vs.  Gill. 

dence  the  mortgage^. /a.,  and  the  proceedings  in  foreclosure, 
and  ought  not  to  have  dismissed  the  levy. 

Judgment  reversed. 


James  Spencer,  plaintiff  in  error,  vs,  William  C.  Gill, 

et  al  defendants  in  error. 

AVhen  a  petition  for  a  certiorari  has  been  filed  with  the  Clerk,  and  the  evidence 
makes  it  doubtful  whether  or  not  the  writ  of  certiorari  has  been  annexed,  the 
certiorari  should  not  be  dismissed,  especially  where  an  order  has  been  taken 
without  objection  for  the  Magistrates  to  answer  over,  and  the  case  has  beeir 
pending  in  Court  until  the  six  months  have  elapsed,  within  w^hich  another 
certiorari  could  have  issued. 

Certiorari,  in  Lee  Superior  Court.  Decision  by  Judge 
Allen,  at  March  Term,  1857. 

Defendant's  counsel  moved  to  dismiss  this  case,  on  the 
ground  that  no  writ  of  certiorari  had  ever  been  signed  and 
issu88  by  the  Clerk  of  the  Court 

The  motion  was  resisted  by  plaintiff's  counsel,  who  prov- 
ed by  the  Clerk  that  the  petition  for  certiorari  was  filed  in 
his  office,  returnable  to  May  Term,  1853,  and  that  another 
Avrit  between  the  same  parties  had  also  been  filed,  that  he  at- 
tached to  the  same,  such  process  or  writing  as  he  was  direct- 
ed to  do  by  Willis  A.  Hawkins,  plaintiff's  attorney,  but  did 
not  recollect  to  which  it  was  attached,  nor  could  he  say  that 
it  was  a  certiorari: — Plaintiff  further  exhibited  the  answers 
of  defendants,  purporting  to  be  respondent  to  a  wiit  of  certi- 
orari in  the  case  stated,  and  also  several  orders  of  the  Court, 
made  in  the  cause,  directing  said  answers  to  be  perfected  &:c. 

The  presiding  Judge  granted  the  motion,  and  dismissed 
the  case,  and  plaintiff  excepted. 

McCoy  &  Hawkins,  for  plaintiff  in  error. 
West,  for  defendant  in  error. 


MACON,  JUNE  TERM,  1857. 


"Wheeler  vs.  The  Slate  of  Georgia. 


By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

This  was  a  motion  to  dismiss  a  certiorari  on  the  ground^ 
that  no  writ  of  certiorari  had  ever  issued  in  the  case. 

It  appears  that  the  petition  for  a  certiorari,  had  been  filed 
with  the  Clerk,  and  that  there  was  another  writ  filed  in  the 
office,  between  the  same  parties.  The  Clerk  testifies  that  he 
did  what  he  was  directed  to  do  by  Mr.  Hawkins,  the  attorney 
of  the  plaintiff,  and  that  he  annexed  the  necessary  process  to 
one  of  these  papers,  he  cannot  say  which ;  the  magistrates 
to  whom  the  certiorari  was  directed,  answer  it,  and  say  in 
their  answer,  that  they  did  it  "in  obedience  to  the  writ  of 
certiorari  to  them  directed."  Their  answer  not  being  full, 
an  order  was  taken,  requiring  them  to  answer  over. 

Ought  the  certiorari  to  have  been  dismissed  under  these 
circumstances?  especially  after  it  had  been  pending  in  the 
Court  for  several  years,  and  when  the  six  months  had  elaps- 
ed, so  that  another  certiorari  could  not  have  been  sued  out  ? 
.  We  think  not 

The  proof  rather  supports  the  conclusion  tliat,  in  poiriT  of 
fact  the  writ  was  attached  to  the  petition  ;  but  whether  it  was 
there  originally  or  not,  the  order  to  answer  over  was  equiva- 
lent itself  to  the  granting  of  the  writ,  and  this  was  taken  with- 
out objection. 

We  hold  therefore,  that  the  judgment  be  reversed,  and  the 
certiorari  be  re-instated. 

Judgment  reversed 


Alexander  W.  Wheeler,  plaintiff  in  error,  vs.  The  Stati: 

OP  Georgia. 

[1.]  The  title  of  the  Act  which  was  intended  to  bo  a  codification  of  the  Penal 
Laws  of  this  State  is  entitled  '*  An  Act  to  amend,  reform  and  consolidate  th<; 
Penal  Laws  oi  the  State  of  Georgia,''  and  an  Act  amending  any  section  or 
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division  thereof,  referring  to  it  by  such  section  and  division  "  of  tho  Penal 
Laws  of  this  State,"  is  not  obnoxious  to  constitutional  objection. 

[2.]  An  Act  simply  repealin^r  a  prior  Act  of  the  Legislature  so  far  as  it  respects 
the  punishment  prescribed  in  said  Act,  for  offences  named  therein,  is  not  a 
repeal  of  the  Act. 

Indictment  for  keeping  a  Faro  Table,  in  Sumter  Superior 
Court    Decision  by  Judge  Allen,  March  Term,  1857. 

This  case  being  called  for  trial,  the  defendant  announced 
himself  ready,  and  moved  the  Court  to  quash  the  indictment : 

1st.  Because  the  same  was  founded  on  the  Act  of  20th 
Febmary,  1854,  and  which  Act  he  alleges  is  unconstitutional 
and  void,  because  its  caption  purports  to  amend  the  "  10th 
section,  10th  division  of  the  Penal  Laws,^'  instead  of  "  Penal 
Code." 

2d.  Because  said  Act  is  not  now  of  force,  having  been  re- 
pealed by  the  Act  of  5th  March,  1856. 

The  Court  refused  the  motion  to  quash,  and  defendant  ex- 
cepted. 

McCoy  &  Hawkins,  for  plaintiff  in  error. 

Evans,  Sol.  Gen.  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

[1.]  The  caption  of  the  Act  of  20th  February,  1854,  on 
which  it  is  alleged  the  defendant  was  indicted,  is  not  liable 
to  the  objection  made  against  it.  What  is  usually  called  the 
Penal  Code,  is  entitled  "An  Act  to  reform,  amend  and  con- 
solidate the  Penal  Laws  of  the  State  of  Georgia,"  The  10th 
division  of  that  Act  is  the  tenth  division  of  the  Penal  Laws 
of  this  State.  There  is  nothing  in  the  Act  different  from 
what  is  expressed  in  the  title  thereof. 
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[2.']  The  section  of  the  Act  of  1856,  which  the  counsel  for 
the  plaintiff  in  error  refers  to,  as  having  repealed  the  Act  of 
1854,  on  which,  it  is  alleged,  he  was  indicted,  is  more  ob- 
noxious to  the  constitutional  objection  than  the  Act  is  against 
which  it  is  urged.  The  Act  of  1856,  is  entitled  "An  Act  to 
organize  and  establish  a  Criminal  Court  in  the  cities  of  Co- 
lumbus, Macon,  Atlanta  and  Rome,  and  to  define  its  jurisdic- 
tion/' There  is  certainly  nothing  in  any  part  of  this  title 
pointing  to  the  repeal  or  amendment  of  the  Penal  Code,  or 
any  section  or  division  thereof  How  far  it  may  repeal  or 
amend  the  Act  referred  to  in  the  caption  when  the  Acts  con- 
stituting the  offences  prohibited  and  punished  by  that  Act, 
are  committed  within  the  cities  named  in  the  caption,  it  will 
be  time  enough  to  consider  when  the  case  is  presented.  That 
Act,  (of  1856,)  however,  if  valid,  does  not  repeal  the  former 
Act ;  it  only  changes  the  punishment. 

Judgment  affirmed. 


John  C.  DeGraffenreid,  e/  ^i  plaintiffs  in  error,  vs.  Raw- 
son  &  Watson,  defendants   in  error. 

G.  owed  debts  to  R.  &  "W.  Willi  a  view  to  prevent  them  from  collecting^ 
ibe  debts,  he  transferred  to  D.  all  of  his  property  execpt  a  part  insufTicient  to 
pay  the  debts.  G.  died,  and  C.  administered  on  his  estate.  Held,  that  the  rela- 
tion between  C.  and  D.  was  such  that  they  might  be  sued  jointly  byR.  &  W. 

In  Equity,  from  Baker  Superior  Court.  Decision  on  de- 
murrer by  Judge  Allen,  May  Term,  1857. 

This  bill  was  filed  by  William  A.  Rawson  and  James  R. 
Watson,  in  behalf  of  themselves  and  other  creditors  of  Bart- 
lett  C.  Green,  deceased,  against  John  C.  DeGraifenreid  and 
Joshua  P.    Crosby,  administrator.     The  bill  charges  that 
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about  the22d  April,  1854,  said  Green,  with  a  view  and  for 
the  purpose  of  defeating  complainants  in  the  collection  of 
demands  which  they  held  against  him,  sold  all  his  property, 
and  took  notes  for  the  same  from  the  purchasers,  and  placed 
said  notes  in  the  hands  of  John  C.  DeGraffenreid,  who  execu- 
ted a  receipt  for  the  same,  and  on  the  same  day  DeGradfenreid 
gave  to  Green  his  promissory  note  for  §316.00  :  said  receipt 
and  note  amounting  to  about  S2240.60.  That  this  was  al- 
most the  entire  property  or  pecuniary  means  of  said  Green  : 
and  about  the  1st  July,  thereafter,  said  Green  departed  this 
life  intestate,  and  Joshua  P.  Crosby  was  appointed  his  ad- 
ministrator. That  complainants  will  be  unable  to  realize 
their  claims  out  of  any  estate  or  property  belonging  to  said 
Green,  except  the  funds  aforesaid  in  the  hands  of  DeGraffen- 
reid ;  and  Green  is  otherwise  insolvent  The  prayer  of  the 
bill  is  that  DeGraffenreid  pay  to  complainants  their  claims, 
out  of  the  assets  thus  fraudulenilv  conveyed  to  him.  The 
bill  further  stated  that  Crosby  resided  in  the  county  of 
Baker,  and  DeGraffenreid  in  the  county  of  Doughertj'. 

DeGraffenreid  demurred  to  the  bill.  The  Court  overruled 
the  demurrer  and  ordered  defendant  to  plead  or  answer  there- 
to, on  or  before  the  first  day  of  the  next  Term,  or  that  said 
bill  be  taken/?r^  confesso. 

To  which  decision,  defendant  excepted. 

Slaughter  &  EIlt,  for  plaintiffs  in  error. 

AVarren  &  Warren,  contra. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

Two  grounds  were  insisted  on,  in  support  of  the  demurrer; 
one,  that  the  suit  was  brought  in  Baker,  and  DeGraffenreid, 
one  of  the  defendants,  resided  in  Dougherty  ;  the  other  that 
an  adequate  remedy  at  law  existed. 

The  validity  of  the  first  ground  depends  upon  this :  Wheth- 
er there  was  privity  between  DeGraffenreid  and  Crosby,  as 
the  administrator  of  Bartlett  C.  Green. 
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The  bill  shows  that  Green,  in  his  lifetime;  transferred  to 
DeGraifenreid  all  of  his  property  except  a  small  part — a  part 
insufficient  to  pay  the  debts  he  owed  to  Rawson  &  Watson, 
the  complainants  in  the  bill — and  that  he  did  so  with  the  view 
to  prevent  them  from  collecting  their  debts  out  of  the  prop- 
erty. 

Now,  this  transaction  was  ^fraud  on  Rawson  &  Watson ; 
and  a  fraud  to  which  both  Green  and  DeGraffenreid  were 
parties.  It  was,  therefore,  a  transaction  which  laid  a  foun- 
dation for  a  suit  against  both  of  them,  at  the  instance  of  Raw- 
son  and  Watson.  Therefore,  if  Green  had  been  alive,  and 
this  suit  had  been  against  him  and  DeGraffenreid,  the  suit 
would  have  stood  on  a  firm  foundation. 

There  was  then  such  a  relation,  (which,  I  suppose,  we 
may  call  a  relation  of  privity,)  between  Green  and  DeGraffen- 
reid, by  reason  of  this  fraud,  that  they  were  liable  to  be  sued 
jointly,  in  respect  to  it,  by  Rawson  and  Watson. 

Crosby  is  but  the  administrator  of  Green,  and  therefore  he 
takes  the  place  of  Green,  and  sustains  the  relations  which 
Green  sustained.  Consequently,  there  must  be  such  a  rela- 
tion between  him  and  DeGraffenreid,  that  he  and  DeGraffen- 
reid are  liable  to  this  suit,  if  Green  and  DeGraffenreid  would 
have  been  liable  to  it,  had  Green  been  alive. 

We  think,  then,  that  there  was  between  DeGraffenreid 
and  Crosby,  as  administrator  of  Green,  such  a  privity  as  au- 
thorized a  suit  against  them  jointly ;  and  therefore,  we  think 
that  the  first  ground  insisted  on,  in  support  of  the  demurrer* 
was  not  good. 

Did  a  remedy  at  law  exist  ?  The  assets  in  the  adminis- 
trator Crosby's  hands  were  not  sufficient  to  pay  the  debts. 
Therefore,  as  far  as  he  was  concerned,  there  did  not  exist  a 
remedy  at  law. 

It  was  argued  by  the  counsel  for  the  plaintiff  in  error,  that 
an  action  for  these  debts  lay  against  DeGraffenreid,  iis  exe- 
cutor dt  son  tort  of  Green. 
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This  may  admit  of  a  doubt.  There  existed  a  regular  ad- 
ministrator.    1  IFm,  Ex^ra,  1 51  j  and  note  (w.) 

Bat  say  that  this  is  true,  would  the  action  prove  an  ade- 
quate remedy  ? 

The  bill  savs  that  what  was  transferred  to  DeGraffenreid, 
by  Green,  was  in  the  form  of  notes. 

But  notes  are  not  subject  to  seizure  and  sale,  under  a  judg- 
ment 

The  action,  therefore,  if  brought,  could  result  in  no  more 
than  a  return  of  nulla  bona. 

We  do  not  think  that  an  adequate  remedy  at  law  existed, 
M  against  either  DeGraffenried  or  Crosby :  consequently,  we 
think  the  second  ground,  in  support  of  the  demurrer  insisted 
on,  was  not  good. 

So  we  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 


JoRx  H.  GiLMORE,  plaintiff  in  error,  vs,  Charles  Liddex, 

defendant  in  error. 

[1.]  After  judgment  has  gone  against  the  principal,  it  is  too  late  for  the  bail  up- 
on Mcire  facias  to  object  that  the  suiu  sworn  to  was  double  the  ainonnt  claimed 
by  the  plaintiff  in  his  declaration. 

[2.]  Scire  facias  issued  against  principal  and  bail,  upon  which  the  Sheriff* 
mftde  the  following  return ;  "  (Served  the  defendant  with  a  copy  of  the  within, 
personally."  Held^  that  the  service  was  good  as  to  the  bail,  he  having  appear- 
ed and  answered  the  case. 

&?irc /offflf^  on  bail  bond.  Decision  by  Judge  Allek,  in 
Lee  Superior  Court,  March  Term,  1857. 

Charles  Lidden  commenced  his  action  of  assumpsit  against 
Silas  Gladden,  returnable  to  June  Term  of  Lee  Superior 
Court,  1854.  The  cause  of  action  as  set  out  in  the  declara- 
tion, was  two  promissory  notes,  one  for  g55b.OO,  and  the 
other  for  ^96.25,  making  g646.25,  besides  interest.  Defend- 
ant was  served  with  process,  3d  of  April,  1854. 
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Fending  the  action,  and  before  judgment,  on  the  16th  of 
A.ugust,  1854,  plaintiff  made  an  affidavit  for  bail  as  provided 
by  statute,  in  which  he  deposed  that  he  had  commenced 
his  action  of  assumpsit  against  said  Gladden,  returnable  to 
th#  June  Term  of  Lee  Superior  Court,  and  in  which  action 
he  claimed  to  be  due  the  sum  of  gl 246.00  by  note,  besides 
interest,  and  that  he  apprehended  the  loss  of  said  sum  or 
some  part  thereof  if  defendant  was  not  held  to  bail,  &c ; 
whereupon  the  Clerk  of  the  Court  issued  the  order  for  bail, 
reciting  that  plaintiff  had  commenced  his  action  of  assumpsit 
against  Gladden  for  the  sum  of  $1246.00,  besides  interest. 

The  Sheriff,  in  execution  of  said  order,  took  a  bond  from 
Gladden,  with  John  H.  Gilmore  security  for  his  appearance/ 
&€.,  in^the  penal  sum  of  ?24 92.00. 

At  December  adjourned  Term,  1854,  plaintiff  recovered 
judgment  against  defendant  for  the  sum  of  $646.25  princi- 
pal, and  ?90.77  interest,  and  cost  of  suit,  upon  which  a  ^a, 
8CU  issued  34  of  April,  1855,  and  a  return  by  the  Sheriff  of 
nQn  est  inventus. 

Scire  facias  then  issued  against  both  Gladden  and  his 
bail,  Gilmore,  to  shew  cause  why  judgment  should  not  be 
entered  against  them  on  the  bail  bond.  The  Sheriff,  upon 
this,  made  the  following  return  :  "Served  the  defendant  with 
a  copy  of  the  within,  personally,  this  18th  of  April,  1856." 

At  March  Term,  1857,  Gilmore,  the  bail,  shewed  for  cause  : 

1st  Because  it  did  not  appear  that  the  scire  facias  had 
been  served  on  both  defendants,  or  which  had  been  served. 

2d.  Because  the  affidavit  for  bail  claims  the  amount  of 
$1246.00,  besides  interest,  due  on  the  notes,  upon  which  suit 
was  pending,  whereas,  the  record  of  the  cause  produced  by 
plaintiff,  showed  an  action  pending  on  notes  for  1(^646.25 
principal,  besides  interest;  consequently,  there  was  no  such 
soit  pending  in  said  Court  as  that  described  in  the  affidavit. 

Sd.  Because  there  was  no  suit  at  law  or  judgment  in  favor 
ofLidden  against  Gladden,  on  or  to  which  said  affidavit  and 
bail  bond  attached  or  applied. 
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4th.  Because  the  bail  bond  was  void — it  containing  a  stip- 
ulation not  required  by  law,  and  which  was  prejudicial  to  the 
security — viz :  that  if  the  said  Silas  Gladden  did  not  render 
his  body  to  prison  in  execution  of  the  same  in  terms  of  the 
law,  in  such  cases  made  and  provided,  and  upon  failure 
thereof,  the  said  John  H.  Gilmore  will  do  so  for  him. 

The  Court  held  the  causes  insufficient,  and  gave  judgment 
against  defendant,  Gilmore,  for  the  amount  of  principal,  inter- 
est and  cost  of  the  plaintiffs  demand.  Whereupon,  defendant 
excepts. 

R.  F.  Lyon,  for  plaintiff  in  error. 

Vason  &  Davis,  Warren  &  Warren,  for  defendant  in  er- 
ror. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  After  judgment  has  gone  against  the  principal,  can 
the  bail,  when  sought  to  be  charged  by  scire  facias  with  the 
debt,  object  that  the  bail  is  excessive ;  that  the  sum  sworn  to 
is  double  the  amount  claimed  in  the  declaration? 

Without  having  entire  confidence  in  the  point,  we  are  in- 
clined to  think  that  the  objection  comes  too  late.  Excessive 
bail  oppresses  the  debtor ;  he  may  not  be  able  to  give  it. 
Hence  his  right  to  except.  But  what  is  it  to  the  bail  ?  He 
is  under  no  compulsion  to  become  bondsman.  His  underta- 
king is  optional.  No  more  than  the  actual  debt  can  be  re- 
covered against  him,  whatever  sum  may  be  sworn  to  ;  and 
if^  under  these  circumstances,  the  principal  acquiesces,  why 
should  he  complain  at  the  eleventh  hour  ? 

[2.]  As  to  the  service,  we  think  it  was  sufficient  The 
Sheriff  returned  that  he  served  the  dtfendant.  The  bail  is 
the  only  defendant  proper  upon  ilie  scire  facias.  The  bail,  in 
response  to  the  writ,  appears  and  defends. 

Judgment  affirmed. 
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William  H.  Feaoin^  plaintiff  in  error,  vs.  Parker  S.  Beas- 
ley, defendant  in  error. 

(l.J  Usually,  the  price  of  property  agreed  un  by  the  parties  id  the  best  evi- 
dence of  its  value ;  and  when  it  turns  out  to  be  totally  worthless,  the  purchase 
money  with  interest  is  a  fair  measure  of  damages.  If  the  property  be  of  some 
value,  the  diflerence  between  the  price  paid  and  what  it  is  worth,  in  its  dis- 
eased condition,  will  constitute  the  measure  of  damages. 

[2.]  Extraordinary  expenses,  as  for  medical  attendance,  may  be  superadded 
to  the  purchase  money,  or  taken  into  the  account. 

[3.]  Abbreviations  in  the  names  of  Commissioners,  suflicient. 

(•!.]  The  representations  of  a  negro  as  to  his  symptoms,  made  to]  the  phy- 
sician during  his  medical  examination,  are  competent  testimony. 

Assumpsit,  in  Sumter  Superior  Court.  Tried  before  Judge 
Allen,  March  Term,  1857. 

This  was  an  action  bjr  Parker  S.  Beaslej  against  William 
H.  Feagin  for  the  recovery  of  damages  for  the  breach  of  war- 
ranty of  the  soundness  of  a  negro  man  named  Toney,  sold 
by  defendant,  Feagin,  to  plainti£  The  following  is  the  bill 
of  sale  containing  the  warranty,  ^to-wit: 

Received  of  P.  S.  Beasley  Seven  Hundred  Dollars  for  ne- 
gro man  named  Toney,  about  28  years  old,  which  I  warrant 
sound  in  body  and  mind,  and  free  from  the  claims  of  all  per- 
sons whatever.    This  the  28th  day  of  November,  1848. 

W.  H.  FEAGIN. 

Test,  George  Holman. 

The  declaration  alleged  that  the  negro  was  unsound  at  the 
time  of  the  sale,  laboring  under  a  disease  of  the  heart,  which 
rendered  him  worthless ;  and  that  plaintiffhad  been  put  to  ex- 
pense in  employing  physicians  to  attend  him,  and  in  board- 
ing and  taking  care  of  him,  amounting  to  the  sum  of  two 
hundred  dollars.  Plaintiff  claimed  as  the  measure  of  dama- 
ges, the  purchase  money  with  interest  from  the  time  of  pay- 
ment, and  the  amount  paid  physicians,  &c. 
3 


18  SUPREME   COURT  OF  GEORGIA. 

Feagia  vs.  Beasley.  » 

A  great  deal  of  testimony  was  introduced  on  both  sides  as 
to  the  condition  of  the  negro  before  and  at  the  time  of  the 
sale  and  since,  of  which  it  is  unnecessary  to  give  even  an 
abstract,  as  the  facts,  upon  which  any  question  or  point  was 
made,  will  sufficiently  appear  in  the  grounds  for  a  new  trial, 
and  in  the  opinion  of  the  Court. 

The  jury  found  for  the  defendant ;  whereupon,  counsel  for 
plaintiff  moved  for  a  new  trial  on  the  following  grounds : 

1st  Because  the  verdict  is  against  the  law  and  without  ev- 
idence. 

td.  Because  the  verdict  is  strongly  against  the  weight  of 
evidence. 

dd.  Because  the  Court  erred  in  charging  the  jury  that,  in 
the  event  that  they  should  find  that  the  negro  was  unsound 
at  the  time  of  the  sale  and  wholly  valueless,  they  could  only 
find  for  the  plaiiitiif  the  purchase  money  paid  for  said  negro, 
and  interest  thereon,  and  that  they  could  not  find  anything 
for  Doctor's  bills  or  other  expenses  on  account  of  the  negro. 

4tb.  Because  the  Court  ruled  out  the  depositions  of  Roger 
McGrath  aud  Samuel  Segrest,  taken  in  1854,  before  James 
Clough  and  W.  D.  Barron,  commissioners,  going  to  prove  the 
unsoundness  of  the  negro,  upon  the  ground  that  the  names 
of  the  said  commissioners  were  not  written  out  in  full^  either 
in  the  commission  or  in  their  certificate  to  the  answers,  but 
were  written  Job.  Clough  and  W.  D.  Barron.  This  objection 
not  having  been  taken  until  the  case  was  on  trial  before  the 
jury,  except  that  defendant's  attorney,  before  the  case  was 
submitted,  wrote  on  the  cover  of  the  interrogatories  that  the 
same  was  objected  to  because  the  names  of  the  commission- 
ers were  not  set  out  in  full. 

5th.  Because  the  Court  erred  in  refusing  to  allow  plaintiff 
to  read  in  reply  the  answers  of  Dn  W.  J.  Mitchell  to  inter- 
rogatories executed  on  the  14th  of  June,  1854,  and  especial- 
ly the  2d  interrogatory  and  the  answer  thereto,  which  was  as 
follows:  "  Did  or  not  plaintifi*  refuse  to  have  said  negro  ex- 
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amined  by  you  at  the  time  Mr.  Jones,  the  agent  of  defend- 
ant, was  in  Tuskegee,  and  at  what  time  was  said  agent  there, 
and  what  was  said  and  done  by  the  parties  on  that  occasion  ?" 
To  which  he  answers,  "  I  did  not  understand  the  plaintiff  to 
refuse  to  have  the  boy  Toney  examined.  The  plaintiff  at 
the  time,  said  to  Jones,  in  my  presence,  that  he  was  willing 
for  witness  to  examine  the  boy  in  connection  with  Dr.  John- 
son, and  he  further  said  that  we  could  at  any  time  examine 
the  boy  at  our  pleasure.  I  believe  that  Mr.  Jones  was 
defendant's  agent,  to  whom  plaintiff  addressed  the  above  re- 
marks about  the  last  of  February  or  first  of  March.  Witness 
does  not  recollect  much  of  th^  conversation  had  between  the 
plaintiff  and  Jones ;  but  recollects  that  plaintiff  further  said 
that  he  did  not  want  to  do  any  ^hing  but  what  was  fair  and 
honorable,  and  that  Mr.  Feagin  onglit  to  take  the  boy  Toney 
and  pay  him  his  money.  Jones  contended  that  the  boy  was 
not  valueless,  but  a  pretty  sharp  old  negro  yet."  No  objec- 
tion having  been  made  and  no  decision  thereon  by  the  Court 
imtil  after  the  case  was  submitted  to  the  jury,  except  that  de- 
fendant's counsel  had  endorsed  on  said  answers,  as  follows : 
"We  object  to  the  reading  of  these  answers  because  the  wit- 
ness has  not  answered  cross  interrogatories." 

6th.  Because  the  Court  erred  in  not  allowing  said  Johnson, 
Mitchell,  and  others  to  testify  as  to  the  complaints  and  state- 
ments made  to  them  by  the  negro  at  the  times  he  was  seen 
and  examined  by  them,  and  in  ruling  out  said  testimony. 

7th.  Because  the  Court  erred  in  not  ruling  out  the  answer 
of  W.  B.  Jones  to  the  8th  direct  interrogatory. 

It  was  admitted  that  at  the  time  that  defendant's  counsel 
moved  to  rule  out  the  answers  above  mentioned,  he  also 
moved  to  put  upon  the  minutes,  nuTic  pro tuncj  for  February, 
1855,  {a  judgment  excluding  said  answers  on  the  said 
grounds,  which  motion  the  Court  refused  to  entertain,  though 
the  £act  was  admitted. 

Upon  hearing  the  rule  nisi,  the  Court  set  aside  the  verdict, 
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'  and  granted  the  motion  for  a   new  trial,  to  which  decision 
Feagin,  by  his  counsel,  excepted. 

-McCay  &  Hawkins,  for  plaintiff  in  error. 

.Stubbs  &  Hill,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Usually,  the  price  agreed  upon  by  the  parties  is  the 
best  evidence  of  the  value  of  property  at  the  time.  Better, 
certainly,  than  the  opinions  and  guessing  of  others.  There 
may  be  exceptional  cases.  If  the  negro  then  in  this  case  was 
wholly  worthless,  we  see  nothing  in  the  testimony  to  take 
this  case  out  of  the  rule.  If*the  negro  was  worth  something, 
then  the  difference  between  the  price  paid  and  the  value  of 
the  negro  in  his  diseased  condition  is  the  measure  of  dama- 
ages.  Whether  any  thing  by  way  of  expense  should  be  su- 
peradded, is  a  question  not  very  well  settled  by  authority. 

[2.]  Perhaps  an  extraordinary  outlay,  as  for  medical  at- 
tendance, rendered  necessary  by  reason  of  the  unsoundness 
of  the  property,  might  come  in,  especially  if  the  servicts  were 
needed  before  notice,  or  an  offer  to  rescind  could  be  made  by 
the  buyer. 

To  entitle  the  purchaser  for  any  additional  amounts,  as  fozr 
the  keep  of  the  negro,  he  should  offer  to  rescind, and  thus  give 
the  seller  an  opportunity  of  deciding  whether  he  will  tak^ 
back  the  property.    Of  course  these  remarks  apply  to  a  case 
of  a  simple  breach  of  warranty,  unaccompanied  with  fraud. 

[S.]  We  concur  with  the  Court  that  he  was  wrong  in  nilingr 
out  the  depositions  of  the  witnesses  mentioned  in  the  fourth 
ground  taken  for  a  new  trial,  whose  names  are  illegible  in^ 
in  the  record^  1st :  Because  they  were  properly  executed  and 
returned,  the  abbreviations  in  the  names  of  the  commissions- 
els  being  sufficient;  and  2d,  Because,  by  the  Act  of  1854^ 
all  objections  except  as  to  the  relevancy  of  the  interrogatories^ 
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list  be  both  taken  and  determined  before  the  case  is  snb- 

itted  to  the  jury. 

The  provisions  of  the  Act  were  equally  violated  in  ruling 

It  the  testimony  of  Dr.  Mitchell. 

[4.]  The  representations  of  the  negro  as  to  his  symptoms, 

ade  during  his  medical  examination,  are  clearly  admissi- 

e,  and  have  been  repeatedly  so  held  by  this  and  other  Courts. 

e  think  the  Court  was  right  in  ruling  out  the  answer  of 

"m.  B,  Jones  to  the  eighth  direct  interrogatory.     He  gave 

s  opinion  merely,  without  stating  the  facts  upon  which  it 

as  founded. 

We  express  no  opinion  upoji  the  evidence,  as  the  cause  is 

be  re-heard.     Upon  the  whole,  we  affirm  the  judgment  of 

e  Court  below  in  correcting  its  own  errors  and  awarding  a 

5W  trial. 

Judgment  affirmed. 


Charlton  F.  Smith  and  others,  plaintiffs  in  error,  vs.  The 
Executors  of  Lovett  B.  Smith,  defendants  in  error. 

bequest  in  the  following  word^,  ''also  notes  to  the  anioiiut  of  sixteen  hun- 
dred dollars  on  M.  N.  Killcbrew,  George  W.  Collier,  security,  for  the  purpose 
9f  purchasing  a  plantation  for  the  use  of  Martha  Smith,  ^c./'  is  not  a  specific 
legacy,  and  is  not  adeemed  by  the  sale  and  transfer  pf  the  notes,  by  the  tes> 
tatdr  in  his  life  time. 

In  Equity,  in  Sumter  Superior  Court.  Decision  by  Judge 
iLLEN,  at  March  Term,  1857. 

This  was  a  bill  filed  by  Seaborn  Montgomery  and  Joseph 
u  S,  Turner,  executors  of  the  last  will  and  testament  of  Lov- 
tt  B,  Smith,  deceased,  asking  the  direction  and  aid  of  the 
tourt  in  the  execution  of  said  last  will  and  testament 

The  bill  alleges  that  the  testator,  after  the  making  of  said 
rill,  but  before  his  death,  transferred  and  negotiated  the 
iotcs,  bequeathed,  in  the  8th  clause  of  his  will,  in  trust  to 
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purchase  a  plantation  for  the  use  of  Martha  Smith  and  her 
children,  and  left  nothing  in  lieu  thereof,  except  that  portion 
of  his  estate  not  specifically  devised  and  bequeathed 

The  bill  further  alleges,  that  the  negro  girl  Caty,  bequeath- 
ed in  the  first  clause  of  the  will,  to  his  widow,  Mary  Smith, 
during  her  life,  was  after  the  making  of  said  will  and  before 
testator's  death,  sold  or  traded  by  him  for  another  negro  girl 
named  Sally,  and  they  ask  the  direction  of*  the  Court  as  to 
the  proper  and  lawful  execution  of  this  clause  of  the  will, 
and  whether  said  legacy  be  adeemed,  or  the  girl  Sally  be 
substituted  and  administered  in  lieu  of  Caty. 

To  this  bill,  defendants  demurred.  The  Court  overruled 
the  demurrer,  and  counsel  for  defendants  excepted, 

Lyon  &  Irwin,  for  plaintiffs  in  error. 

McCay  &  Hawkins,  for  defendants  in  error. 

By  the  Court. — McDonald  J.,  delivering  the  opinion. 

This  bill  was  filed  by  the  executors  of  the  last  will  and  tes- 
tament of  Lovett  B.  Smith,  deceased,  setting  out  the  will,  and 
asking  the  direction  of  the  Court,  as  to  its  execution.  A  gen- 
eral demurrer  for  the  want  of  equity,  was  filed  thereto.  The 
executors  invoked  the  instructions  of  the  Court  as  to  their  du- 
ty under  the  will,  in  respect  to  two  legacies,  which  they  found 
some  embarrassment  in  settling  according  to  the  letter  of  the 
will 

They  were  relieved  of  the  difficulty  in   respect  to  one  oF 
diem,  by  the  adjustment  of  the  parties  after  the  filing  of  the 
bilL    The  other  as  presented  in  the  record,  arises  from  the 
testator^s  having  disposed  of,  in  his  life  time,  certain  notes  to 
the  amount   of  sixteen  hundred  dollars,  bequeathed  to  the 
widow  and  children  of  his  deceased  son,  Jackson  L.  Smithy, 
for  the  purpose  of  purchasing  a  plantation.     The  clause  o 
the  will  is  as  follows :    "It  is  my  will  and  pleasure  that  th^ 
children  of  my  son  Jackson  L.  Smith,  deceased,  be  furthex^ 
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provided  for  as  follows,  that  after  my  death,  Dr.  Thomas  C^ 
Lamar  have  the  negro  Patsey/'  &c.,  and  after  naming  the  ne- 
groes, and  directing  how  and  when  they  shall  be  divided,  he 
proceeds  to  say, "  also,  notes  to  the  amount  of  sixteen  hun- 
Ired  dollars  on  M.  N,  Killibrew,  George  W.  Collier,  security, 
for  the  purpose  of  purchasing  a  plantation  for  the  use  of 
Ekiartha  Smith,  widow  of  Jackson  L.  Smith,  deceased,  and 
[ler  children  above  mentioned.  When  the  eldest  child  ar- 
rives at  age,  then  the  plantation  to  be  sold  and  the  proceeds 
to  be  equally  divided  with  the  said  children,  Robert  H.,  &c., 
&C.''  In  regard  to  this  clause  of  the  will,  the  executors,  in 
their  biJI,  allege  that  they  are  directed  to  purchase  a  planta- 
tion for  the  use  of  the  said  Martha  Smith  and  her  said  chil- 
dren, from  the  proceeds  of  certain  notes,  then  had  and  held 
by  the  said  Lovett  B.  Smith,  on  the  seventh  day  of  January, 
eighteen  hundred  and  fifty-one,  amounting  to  the  sum  of 
sixteen  hundred  dollars,  on  M.  N.  Killibrew,  and  George  W. 
Collier,  security ;  that  after  the  making  of  the  said  will,  and 
before  the  death  of  the  said  Smith,  he  sold  and  transfer- 
red the  said  notes  amounting  to  sixteen  hundred  dollars,  and 
left  nothing  in  their  place  and  stead,  unless  the  same  be  ta- 
ken out  of  that  portion  of  the  estate  of  said  Lovett  B.  Smith 
not  specifically  willed  off,  &c.,  &c.  The  Court  below  over- 
ruled the  demurrer,  and  an  exception  to  that  decision  is  the 
whole  of  this  case. 

The  position  occupied  by  the  plaintiff  in  error  is,  that  ac- 
cording to  the  facts  apparent  on  the  face  of  the  will,  the  tes- 
tator bequeathed  the  notes  of  Killibrew,  with  George  W.  Col- 
lier as  security,  to  the  widow  and  children  of  his  deceased 
son,  and  that  the  sale  and  transfer  of  them  by  the  testator, 
in  his  lifetime,  was  an  ademption  of  the  legacy,  and  the  du- 
ty of  the  executors  was  plain,  and  there  is  no  necessity  for 
instructions  from  the  Court. 

We  think  there  is  an  error  in  assuming  this  to  be  a  be- 
quest of  the  notes  and  a  specific  legacy  of  the  notes.  ^'A 
specific  legacy  may  be  defined,  ^^  the  bequest  of  a  particular 
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thing  or  money  specified  and  distinguished  from  all  others 
of  the  samekind,  as  of  a  horse,  a  piece  of  plate,  money  in  a 
porse^  stock  in  the  public  funds,  a  security  for  money  which 
would  immediately  vest  with  the  assent  of  the  executor."  l 
Roper  on  Leg.  149. 

Is  this  a  bequest  of  the  notes  or  a  devise  of  land  ?    The 
notes  were  to  be  used  for  the  purchase  of  a  plantation.     The 
testator  proceeds  to  direct  how  the  plantation  shall  be  disposed 
o£    It  is  to  be  sold  when  the  eldest  child  arrives  at  age.     The 
testator  did  not  consider  the  notes  as  the  legacy.     It  is  no- 
thing more  than  a  direction  that  a  plantation  worth  sixteen 
hundred  dollars  should  be  purchased,  and  these  notes,  which 
he  then  had,  were  to  be  used  in  payment.    Money  directed 
to  be  employed  in  the  purchase  of  land  is  to  bo  considered 
land.    Wheldale  vs.  Partridge^  5  Preset/  Jr.  896.     The  case  of 
Hinion  vs.  PikCy  1  Peere  Wms.  139.  decides  that  a  legacy  of 
jS1500,  to  be  laid  out  in  land,  shall  be  taken  as  land  ;  but  if 
a  deficiency  of  assets,  then  not  specific,  but  to  contribute  in 
proportion.     A  specific  legacy  is  what  vests  by  the  assent  of 
the  executor.    The  Lord  Chancellor  said  that  "  he  agreed 
the  <£  1500  legacy  should  be  taken  as  land.    The  legatee  of 
the<£l500  cannot  say  he  has  the  right  to  the  X1500  in  specie; 
indeed,  if  the  money  in  ^uch  a  hand  were  devised,  this  would 
be  a  specific  legacy."     Admiral  Littleton  devised  to  his  god- 
son, James  Masters,  second  son   of  Sir  Ilarcourt  Masters, 
£S00j  part  of  the  money  owing  to  him  by  Sir  Harcourt ;  the 
rest  of  the  money  owing  to  him  by  Sir  Harcourt  he  gave  to 
and  amongst  all  the  rest  of  the  younger  children  of  Sir  Har- 
court, &c.     Sir  Harcourt  Masters,  after  the  making  of  the  will 
and  at  the  request  of  the  testator,  paid  him  all  he  owed  him, 
about  ^1000.     The  second  son  of  Sir  Harcourt  Masters  died 
in  the  testator's  life  time,  but  his  other  younger  sons  were 
then  living.  If  the  second  son  had  survived  the  testator,  it  was 
held,  that  he  would  have  been  entitled  to  the  £500,  because 
it  was  a  sum  certain,  notwithstanding  the  testator  had  col- 
lected the  debt  from  which  it  was  to  be  paid.     Rider  vs.  Wa- 
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ger^  2  Peere  Wms.  328.  In  the  case  of  Saville  vs.  Blackdif 
1  Peere  JFilliams,  779,  the  Lord  Chancellor  spoke  of  it  as  a 
settled  principle,  ^  that  if  a  legSLcy  was  given  to  J.  S.  to  be  paid 
out  of  such  a  particular  debt,  and  there  should  not  appear  to 
be  such  a  debt,  or  the  fund  fail,  still  the  legacy  ought  to  be 
paid ;  and  the  failing  of  the  modus  appointed  for  payment 
should  not  defeat  the  legacy  itself  ^'  A  gift  to  be  laid  out  in 
land  and  settled,  is  a  pecuniary  legacy ;  the  direction  to  apply 
it  to  a  specific  purpose  not  making  the  gift  itself  specific.'^ 
JVard  on  Legacies,  29. 

The  intention  of  the  testator  was  to  put  the  children  of  his 
deceased  son,  Jackson  L.,  on  a  footing  of  equality  with  his  oth- 
er children.  He  had  given  each  of  the  others  land.  He  inten- 
ted  that  they  should  have  a  plantation,  considering  this  pro- 
vision for  them  as  a  devise  of  land,  and  not  as  a  bequest  of 
notes.  It  is  no  more  an  ademption  of  the  legacy  that  he  sold 
and  transferred  the  notes  in  his  life  time,  than  if  he  had  direc- 
ted sixteen  hundred  dollars  in  money  to  be  laid  out  in  land 
for  them,  and  there  had  been  no  money  in  hand  at  his  death* 

It  was  not  a  specific  bequest  of  the  notes,  because,  if  the 
executor  had  assented  to  the  legacy,  the  children  would  not 
have  been  entitled  to  the  notes  in  specie.  That  was  Jiot  the 
bequest.    They  were  given  for  a  specific  purpose. 

But  if  the  testator  had  stopped  at  the  bequest  of  the  notes, 
without  declaring  the  purpose  for  which  they  were  given,  the 
legacy  would  not  then  have  been  specific.  The  words  are, 
^'  also,  notes  to  the  amount  of  sixteen  hundred  dollars  on  M. 
N.  Killebrew,  and  George  W.  Collier,  security.'*  The  notes 
are  no  otherwise  identified  than  by  the  names  of  the  parties. 
It  does  not  appear  how  many  notes,  nor  the  amount  that  be 
held  on  these  parties.  He  does  not  give  all  the  notes  he  held 
on  them.  He  does  not  specify  the  number  of  notes.  It  is  a 
bequest  of  a  sum  certain,  sixteen  hundred  dollars,  to  be  paid 
to  the  legatees,  in  notes  on  the  persons  named,  for  the  pur- 
pose of  purchasing  land.    In  whatever  light  we  view  it,  the 
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legacy  is  not  a  specific  legacy,  and  it  is  not  therefore  adeemed 
by  the  sale  and  transfer  of  the  notes  mentioned.  The  a- 
mount  must  be  taken  from  the  residuum  and  applied  to  the 
purchase  of  the  land. 


Judgment  affirmed. 


John  M.  Chastain,    plaintiff  in    error,   vs.    Christian   J. 

Staley,  defendant  in  error. 

[1.]  C.  as  a  trustee,  sold  land,  representing  the  title  to  be  good,  and  undertaking 
to  warrant  the  title.  By  mistake  or  fraud,  in  him,  and  mistake  in  the  pur- 
chaser, the  warranty  given  was  a  void  one. 

Hetdf  That  the  purchaser  was  entitled  to  relief. 

("2.]  The  land  sold,  was  a  body  consisting  of  three  tracts  lying  in  a  row.  The 
title  to  one  of  these  tracts,  failed ;  that  tract  lay  between  the  other  two,  ol 
which  it  was  as  large  as  one,  and  twice  as  large  as  the  other ;  it  was  the  best 
improved  of  all : 

Ileldj  That  a  rescission  was  relief  which  the  purchaser  might  demand. 

In  Equity  from  Lee.  Decision  by  Judge  Allen,  March 
Term,  1857. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

Warren  &  Humphries,  for  plaintiff  in  error. 
West,  contra,  • 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Christian  J.  Staley,  filed  a  bill  in  Equity,  in  the  Superior 
Court  of  Lee  county,  against  John  M,  Chastain. 

This  bill  was  to  the  effect,  that  in  185 — ,  John  M.  Chas* 
tain,  as  the  surviving  trustee  of  James  Chastain,  in  pursu- 
ance of  an  order  or  decree  of  the  Superior  Court  of  Houston 
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county,  exposed  to  sale,  at  public  out-cry,  before  the  Court* 
House  door  in  Webster,  an  entire  body  of  land,  containing 
506^  acres,  more  or  less,  consisting  of  lots,  numbers  21,  M, 
and  the  North  half  of  lot  number  20,  in  the  Idth  district  of 
Lee:  The  title  to  which  entire  body  of  land,  John  M.  Chas- 
tain  represented,  on  the  day  of  sale,  to  be  good.  That  this 
body  of  land  was  knocked  off  to  Staley,  at  the  price  of  93,160 ; 
that  afterwards,  on  the  15th  of  January,  Staley,  in  compli- 
ance with  the  terms  of  the  sale,  made  his  promissory  note  to 
become  due  on  the  1st  of  January,  1856,  to  Chastain,  trustee 
of  Chastain,  or  bearer,  for  said  sum  of  $3,160,  with  H.  J.  Sis- 
trunk  and  Jno.  H.  Hora,  as  security. 

That,  afterwacds,  on  the  22d  of  February,  next  after  the 
making  of  the  note,  John  M.  Chastain,  trustee  as  aforesaid,  in 
pursuance  of  the  sale,  and  in  compliance  with  his  represen- 
tations, made  to  Staley  a  deed  of  conveyance  to  said  body  of 
land,  by  which  he,  ^trustee  as  aforesaid,  warranted'^  the  land 
to  Staley ;  the  warranty  being  in  these  words :  "  And  the 
said  John  M.  Chastain,  trustee  as  aforesaid,  the  said  bargain- 
ed premises,  unto  the  said  Christian  J.  Staley,  his  heirs,  and 
assigns,  will  warrant,  and  forever  defend,  against  himself, 
and  against  all  other  persons  whatsoever." 

That  Staley  relying  on  the  statements  of  Chastain,  that  he 
had  a  good  title  to  the  whole  of  the  land,  and  afterwards,  on 
the  warranty,  expected  that  he  was  purchasing,  and  had  ob- 
tained a  good  title  to  the  land;  that  the  representation  was 
an  inducement  to  him  to  purchase  the  land,  without  which, 
he  would  not  have  purchased  it.  That,  as  he  was  informed, 
and  as  he  believes,  Chastain,  trustee  as  aforesaid,  had  not  at 
the  time  of  the  sale,  or  has  had  at  any  time  since,  a  good  ti- 
tle to  one  of  said  lots,  viz:  lot  No.  21 ;  that  one  Jasper  John- 
son of  the  county  of  Gilmer,  has  the  title  to  that  lot;  and  that 
Jasper  Johnson  is  threatening  to  sue  Staley  for  the  lot. 

That  this  lot  is  the  most  valuable  and  best  improved  por- 
tion of  the  body  of  land,  and  is  situated  between  lots,  20  and 
22 ;  that  it  imparts  additional  value  to  the  other  portions  of 
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the  body  of  lands,  so  that,  without  it,  those  portions  being 
separated  from  each  other,  would  be  comparatively  of  but 
little  value  to  Staley ;  and  that  he  would  not  have  purchased 
these  separate  tracts. 

That  Chastain  has  sued  him  and  his  surety,  on  the  note. 

That  he  has  no  defence  to  the  suit,  at  law. 

That  he  has  been,  and  is  now,  willing,  and  proposes  in  his 
bill,  to  pay  Chastain  a  fair  rent  for  the  land,  for  the  time  he 
has  had  the  same  in  his  possession,  and  to  convey  ihe  same 
back  to  Chastain,  by  deed  without  warranty,  upon  the  deliv- 
ery to  him  of  the  notp  aforesaid,  or  upon  the  cancelling  of 
the  note  and  the  deed. 

That  Chastain  may  answer  the  bill ;  that  the  note  and 
deed  may  be  declared  void,  and  that  "  said  trade  be  fully 
cancelled;"  that  the  suit  may  be  enjoined ;  and,  to  that  end, 
that  the  writ  of  injunction  to  Chastain  may  issue,  enjoining 
the  suit;  and  that  Staley  may  have  such  other  and  further 
relief  as  to  the  Judge  may  seem  meet 

To  this  effect  was  the  bill. 

The  bill  was  sanctioned,  and  the  injunction  it  prayed  for 
issued. 

Afterwards,  Chastain,  the  defendant,  filed  both  a  demurrer 
to  the  bill,  and  an  answer  to  the  bill. 

He  then  moved  to  dissolve  the  injunction,  on  the  ground, 
that  the  answer  had  sworn  off  the  Equity  of  the  bill. 

This  motion,  and  the  demurrer,  the  Court  took  up  togeth- 
er. After  the  close  of  the  argument  on  them,  made  by  the 
counsel  for  Chastain,  the  counsel  ^for  Staley  asked  leave  to 
withdraw  the  bill,  for  the  purpose  of  amending  it  in  two  par- 
ticulars, viz :  adding  Jasper  Johnson,  as  a  defendant,  to  the 
bill,  and  adding  a  statement  to  the  bill,  that  Staley,  when  he 
took  the  deed,  supposed  that  Chastain  gave  such  a  warranty 
as  would  be  binding  on  him,  if  the  title  to  the  land  failed. 

This  leave  the  Court  granted ;  and  granted,  without  preju- 
dice to  the  injunction.  • 

To  the  granting  of  this  leave,  Chastain's  counsel  excepted ; 
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insutingy  that  even  with  the  amendments  made,  the  bill 
would  still  be  without  equity. 

The  Court  refused  to  decide  the  demurrer  or  the  motion 
to  dissolve  the  injunction ;  but  ^  decided  to  retain  said  bill, 
and  also  to  retain  said  injunction,  till  said  amendments,  and 
then  consider  of  the  questions  made  by  said  motions." 

To  this  action  of  the  Court  Chastain  also  excepted. 

After  the  order  for  leave  to  withdraw  the  bill  for  the  pur- 
pose of  its  being  amended,  and  to  withdraw  it  without  pre- 
judice to  the  injunction,  had  been  made,  the  counsel  for 
Chastain,  asked  leave  to  proceed  with  the  common  law  suit. 
Leave  was  refused,  and  to  the  refusal  Chastain  excepted. 

The  exceptions  were  argued  by  Mr.  Stubbs  for  Chastain, 
and  by  Mr.  West,  for  Staley. 

The  first  exception  is  to  the  order  of  the  Court,  granting 
leave  to  Staley  to  amend  his  bill,  and  in  support  of  that  ex- 
ception, it  is  said,  that  the  bill  did  not  contain  any  equity, 
and  that  it  would  not  be  helped  to  any  by  the  proposed 
amendments,  if  made. 

Is  this  true  ? 

As  the  bill  stands,  it  appears,  that  the  deed  was  made  ^  in 
pursuance  of  the  sale,  and  in  compliance,  also,  with  the  rep- 
resentations made"  by  Chastain. 

A  warranty  was  a  part  of  the  deed. 

The  deed,  then,  to  be  in  pursuance  of  the  sale,  and  of  Chas- 
tain's  repr^ntations,  had  to  be  a  deed  containing  a  warranty. 

It  was  the  understanding  of  both  parties,  then,  that  there 
was  to  be  a  warranty, — of  course  a  valid  warranty. 

As  the  bill  would  stand,  if  amended  in  the  way  proposed, 
it  would  also  appear  that  Staley  took  the  deed^  believing  the 
warranty  to  be  binding  on  Chastain.  Indeed,  we  should  per- 
haps have  to  infer  this,  from  his  taking  the  warranty. 

Now,  the  warranty  was  void  as  against  Chastain — void  as 
against  Chastain,  the  individual,  by  the  Act  of  1854 — ^void 
astEgainst  Chastain,  the  trustee  by  the  old  law.  Acts  1854, 
1856.     11.  Ga  R.  1.    a  Oa.  S.  236. 
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So  far,  then,  as  Staley  is  concerned,  we  may  say  that  it 
was  by  rnisfake  that  he  accepted  the  warranty ;  we  may  say, 
that  he  accepted  it,  because  he  mistook  it  for  a  good  one. 

And  so  far  as  Chastain  is  concerned,  we  must  say  this, 
that  he  knew  the  warranty  to  be  void,  or  he  did  not ;  if  he 
knew  it  to  be  void,  his  giving  it  was  a  fraud ;  if  he  did  not 
know  it  to  be  void,  his  giving  it  was  a  mistake. 

The  result  is,  that  we  must  say,  that  this  void  warranty 
was  given  and  accepted  under  a  mistake  in  both  parties,  or 
under  a  fraud  in  one,  and  that  one  the  giver,  and  a  mistake 
in  the  other. 

Either  way,  the  accepter  of  the  warranty,  is  entitled  to  re- 
lief Wyche  ^^  wife  vs.  Green,  11.  Ga.  R.  161.  Story  Eq, 
§.  134. 

To  what  relief  was  he  entitled  ? 

The  tractP  of  land  lay  in  a  row.  The  one  to  which  the 
defect  as  to  the  title,  applied,  was  the  middle  one.  That 
too  was  the  best  improved  one,  and  it  made  two-fifths  of  the 
whole  body  of  the  land.  It  must  be  obvious,  that  the  loss  of 
this  lot  would  greatly  impair  the  value  of  the  other  two  lots, 
under  any  but  most  extraordinary  circumstances.  It  is  cer- 
tain, that  the  land  left  would  no  longer  be  a  body,  but  would 
be  two  bodies,  with  another  body,  as  big  as  the  onej  and 
twice  as  big  as  the  other,  standing  an  insurmountable  obsta 
cle  between  the  two. 

These  things  being  so,  nothing  but  a  rescission  would  be 
relief.  To  a  rescission,  therefore,  is  Staley  entitled.  Coffee 
and  others  vs.  Newson  2.  KeUy  ^39. 

We  think,  then,  that  the  bill  as  it  would  stand  when  amend- 
ed, if  not  before,  would  be  a  bill  not  without  Equity;  and 
therefore,  we  think,  that  the  objection  made  by  Chastain,  to 
the  order  granting  leave  to  Staley  to  amend  his  bill,  was  not 
good. 

The  second  exception  is  such,  that  it  fails  of  necessity 
with  the  failure  of  the  first. 

The  order  of  leave  to  withdraw  the  bill  to  amend  it  was 


MACON,  JUNE  TERM,  1857.  31 


Johns  vs.  Johns  et  al. 


made  expressly  without  prejudice  to  the  injunction.  There- 
fore, the  Injunction  remained  for  all  purposes,  although  it 
might  be  that  the  bill  was  withdrawn  for  one  purpose,  the 
purpose  of  amendment.  If  the  injunction  remained,  it  pre- 
vented Chastain  from  proceeding  with  his  common  law  suit  : 
so  thought  the  Court  below;  so  think  we. 

The  result  is,  that  we  affirm  the  decision  complained  of. 

Judgment  affirmed. 


Delpiua  E.  Johns,  plaintiff  in  error,  t*^.  Enoch   S.  Johns^ 

and  others,  defendants  in  error. 

[1.]  Executors  are  trustees,  and  are  amenable  to  a  Court  of  Chancery,  for  the 
Ikithfal  discharge  of  their  trust.  Chancery  has  a  concurrent  jurisdiction 
with  the  Ordinary  in  holding  them  to  security  or  removing  them. 

[2.]  Receivers  ought  generally  to  be  required  to  give  security,  but  there  are 
cases  which  might  form  an  exception. 

(3.]  Receivers  may  be  appointed  before  answer,  when  the  emergency  requires 
an  immediate  appointment. 

[4.)  When  the  bill  prays  for  the  appointment  of  a  particular  person  as  Receiver 
and  the  Chancellor  appoints  him,  it  will  be  presumed  that  he  appointed  him 
on  hia  own  judgment,  and  not  because  of  the  recommendation  or  prayer  of 
the  bill. 

[&J  An  ii^unction  may  go  immediately  against  executors,  prohibiting  thorn 
from  interference  with  the  estate,  on  the  appointment  of  a  Receiver,  and  be- 
lore  his  acceptance,  if  there  be  no  danger  of  loss  to  the  estate,  in  the  mean 
time. 

6u]  In  certain  cases  a  Receiver  may  be  appointed  without  notice. 

[7.]  If  executors  find  property  with  their  testators,  belonging  to  a  third  per- 
aon,  they  may  surrender  it  without  suit,  but  in  many  cases  for  their  own  te- 
cnrity,  it  would  be  wisest  to  suffer  a  suit. 

[8.]  The  Ooort  ought  to  look  with  much  scrutiny  into  a  bill  for  the  removal  of 
executors.  They  ought  not  to  be  removed  for  slight  causes,  nor  solely  on 
the  ground  of  poverty. 

In  I^quity,  from  Lee  Superior  Court    Decision  by  Judge      > 
AujDN,  at  chambers,  15th  January,  1857. 
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Bill  for  Iiyunction  and  Receiver, 

Enoch  S.  Johns^  Sarah  A.  Johns,  Mary  A.  D.  Johns  and 
Francis  S.  Johns,  minor  children  of  Enoch  Johns,  deceased, 
by  their  next  friends,  Thomas  H.  Moody  and  David  F.  Johns, 
filed  this  their  bill  against  Delphia  E.  Johns,  their  mother, 
and  widow  of  said  Enoch  dec'd :  alleging,  that  said  Enoch, 
their  father,  died  in  December,  1854,  leaving  his  last  will  and 
testament,  and  a  considerable  estate  real  and  personal, 
amongst  which  was  a  plantation  and  negroes.  That  said 
Thomas  H.  Moody,  David  F.  Johns,  and  Delphia  E.  Johns, 
the  widow,  were  appointed  executors  and  executrix,  and 
were  all  qualified. 

That  testator  bequeathed  to  his  wife,  the  said  Delphia,  the 
sum  of  thirty-three  hundred  dollars  during  her  natural  life: 
That  he  made  a  specific  bequest  of  certain  slaves  to  his  son, 
the  said  Enoch  S.,  and  provided  for  the  maintenance  and 
schooling  of  John  R.  Price,  the  son  of  said  Delphia,  by  a 
former  husband ;  and  the  balance  of  his  estate,  including  the 
life  estate  to  his  wife,  he  bequeathed  and  directed  to  be 
equally  divided  among  all  his  children  as  they  became  of 
age  or  married. 

The  bill  further  alleges,  that  soon  after  the  qualification  of 
said  Delphia  E.  as  executrix,  she  employed  counsel  and 
made  an  efibrt  to  vacate  and  set  aside  said  will ;  that  being 
defeated  in  this  attempt,  she  is  now  using  every  means  to 
hinder  and  obstruct  her  co-executors  in  the  execution  of  said 
will,  and  in  the  proper  and  profitable  management  of  said 
estata  That  these  acts  on  her  part  arise  from  a  claim  which 
she  makes  to  a  portion  of  the  property  contained  in  said  will, 
for  and  in  behalf  of  the  said  John  R.  Price,  the  child  of  her 
first  husband  ;  that  she  has  caused  letters  of  administration 
to  be  taken  out  on  the  estate  of  her  first  husband,  and  the 
administrator  has  commenced  suit  against  her  and  her  co- 
executors  for  a  portion  of  said  property  conveyed  in  the  will 
of  said  Enoch  Johns. 
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The  bill  chaises  specifically  numerous  acts  of  bad  faith, 
I  the  part  of  said  Delpha  E.  in  the  management  of  said 
tate;  her  wish  and  purpose  to  have  the  sole  control  thereof, 

the  great  injury  and  loss  of  complainants ;  the  disagree- 
ent  between  her  and  her  co-executors,  in  regard  to  the  man- 
:einent  of  the  plantation  and  negroes,  and  the  employing  of 
erseers,  which  has  resulted  greatly  to  the  damage  and  det- 
nent  of  the  complainants.  That  said  Delphia  E.  is  insoU 
int,  or  at  least  has  no  property  or  means  beyond  the  provis- 
n  made  for  her  by  said  tvill. 

The  bill  prays  for  an  injunction  enjoining  said  Delphia  E. 
om  interfering  further  with  said  estate,  and  that  Jonatliau 
avis  be  appointed  a  Receiver,  to  whom  the  said  executors 
id  executrix  shall  turn  over  and  deliver  the  entire  estate  in 
eir  hands,  &c. 

Application  for  the  injunction  and  the  appointment  of  a 
eceiver  was  made  to  the  Chancellor  at  chambers,  who  made 
L6  following  order: 

•^/  chambers  J  January  15///,  1857. 
Read  and  sanctioned. 

Upon  complainants',  by  their  next  friends,  giving  bond  in 
le  sum  o(  two  thousand  dollars,  let  the  State's  writ  of 
ijunction  and  Subpoena  issue,  each  in  the  penal  sum  of  five 
lousand  dollars. 

It  is  further  ordered.  That  Jonathan  Davis  be,  and  he  is 
ereby  appointed  Receiver  in  the  terms  of  the  prayer  of  the 
ill,  and  other  and  usual  proceedings  in  Equity  be  had. 

ALEX.  A.  ALLEN, 

J.  S.  a  &  W.  C. 

To  which  order  and  decision,  counsel  for  defendant  ex- 
3pts,  and  assign  the  same  as  error  on  the  following  grounds  : 

1st.  Because  the  case  made  by  the  bill,  is  one  in  which 
Iquity  has  no  jurisdiction,  either  to  appoint  a  Receiver  or 
>  grant  an  injunction. 
4 
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2d.  Because  under  the  Constitution  and  Laws  of  Geoi^i. 
the  Ordinary  is  the  legally  constituted  supervisor  of  execi      n- 
tors,  administrators  and  guardians,  and  that  Court  has  ei^^^i- 

elusive  jurisdiction  to  remove  executors,  aiid  provide  for  th c 

fSadthful  execution  of  their  trusts. 

3d.  Because,  said  order  appointing  Jonathan  Davis  Rr=^. 
ceiver  and  enjoining  defendant,  amounts  to  her  removal  bor-mn 
her  trust  as  executrix  in  derogation  of  the  jurisdiction  of  tli.  ^ 
Ordinary, 

4th.  Because  by  said  injunction  and  appointment  of   z^ 
Receiver,  the  control  and  management  of  the  estate  are  ta.  - 
ken  from  the  executors  and  vested  in  another,  without  requix-- 
ing  from  him  bond  for  the  faithful  discharge  of  his  trust, 
contrary  to  the  provisions  and  policy  of  the  law,  touching 
testate  and  intestate  estates. 

5th.  Because,  said  appointment  of  Receiver  was  made  be- 
fore answer. 

6th.  Because  said  appointment  was  made  solely  upon  the 
nomination  of  complainants'  solicitor. 

7th.  Because  the  executors  by  the  injunction  were  restrain- 
ed from  interfering  with  the  estate,  before  acceptance  of  the 
trast  by  the  Receiver. 

8th.  Because  said  appointment  of  Receiver  was  made 
without  notice  to  defendant  or  her  Solicitor. 

9th.  Because  said  appointment  was  made  before  and  with- 
out an  order  nisi,  on  defendant  or  her  solicitor,  to  show 
cause  against  said  appointment 

Slaughter  &  Ely,  for  plaintiff  in  error. 

F.  H.  West,  for  defendants  in  error. 

jB^  the  Court. — McDonald,  J.  delivering  the  opinion. 

This  bill  was  filed  by  the  infant  children  of  the  testator, 
by  their  next  friends,  Thomas  H.  Moody  and  David  F.  Johns, 
against  the  executors  of  the  will  of  Enoch  Johns,  of  whom 
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lelphia  E.  Johns  is  one,  Thomas  II.  Moody  and  David  F. 
ohns  are  the  other  executors. 

The  bill  prays  an  Injunction  against  the  executors,  enjoin- 
3g  tliem  "  from  exercising  any  other  or  further  control  or 
ower  over  the  property  or  effects  of  the  estate.''  It  also 
rays  the  appointment  of  a  Receiver.  A  Receiver  was  ap- 
ointed  and  an  injunction  was  granted.  Exceptions  arc  ta- 
en  to  the  order  of  the  Judge,  making  the  appointment  of 
Leceiver  and  granting  the  injunction. 

[^1.3  In  regard  to  the  question  of  jurisdiction  raised  by  \hv 
xceptions,  it  may  be  remarked  that  executors  arc  trustees, 
ind  as  such,  are  amenable  to  a  Court  of  Chancery  for  the 
iithful  execution  of  their  trusts.  That  Court  here  exercises 
nsuch  cases  a  concurrent  jurisdiction  with  the  Ordinary,  as 
t  does  in  England  with  the  Spiritual  Court  Middkton  I'v. 
Todwell,  13  f^es.  Jr.  268.  The  Ordinary  has  power  to  com- 
>el  an  executor  to  give  bond  with  approved  security  for  the 
aithful  execution  of  his  trust,  when  it  is  made  to  appear  to 
um,  that  the  executor  is  in  insolvent  circumstances,  and 
hat  the  estate  is  likely  to  be  wasted  by  his  improper  con- 
luct  Cobb  314.  The  Judge  of  the  Superior  Court  has  th«e 
ike  power,  on  application  of  any  devisee,  legatee  or  creditor, 
vho  shall  establish  a  charge  of  neglect  or  malpractice  against 
;uch  executor.  Ck}bb  307.  The  executor  may  be  supersed- 
ed or  dismissed  if  he  fails  to  give  such  security.  lb.  307, 
U7.  The  same  matters  are  within  the  ordinary  jurisdiction 
>f  a  Court  of  Chancery.  If  the  Court  had  jurisdiction  and 
.ts  power  was  rightfully  exercised,  whatever  its  effect  may 
have  been  upon  the  party  complaining,  it  was  no  encroach- 
ment upon  the  jurisdiction  of  the  Ordinary. 

[2.]  It  would  perhaps  be  best  to  require  of  a  Receiver 
bond  with  good  security  in  all  cases.  Where  the  parties  in 
interest,  however,  apply  for  his  appointment,  and  are  in  all 
respects  capable  of  judging  of  the  competency  and  responsi- 
bility of  the  person  appointed,  they  may  unquestionably 
waive  it,  but  in  the  case  of  infants,  the  chancellor  ought  to 
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look  closely  into  the  matter,  and  see  that  their  interests  ar*e 
secure,  and  if  the  Receiver  is  not  entirely  responsible^  securi- 
ty ought  to  be  required.     There  should  be  no  risk  of  loss, 

[3.]  Where  the  emergency  is  such  as  to  render  it  essential 
to  justice  that  a  Receiver  should  be  immediately  appointed^ 
the  appointment  may  be  made  before  answer.  To  delay  it, 
might  enable  the  defendant  to  defeat  the  object  of  the  appli- 
cation. 

[4.]  It  does  not  follow,  that  because  the  bill  prayed  for  the 
appointment  of  a  particular  person  as  Receiver,  he  was  ap- 
pointed on  that  sole  recommendation.  The  Chancellor  must 
be  presumed  to  have  acted  on  his  own  judgment. 

[5.]  The  prayer  of  tlie  complainants,  is  that  thedefendants 
be  enjoined  from  exercising  any  power  or  control  oyer  the 
property  or  effects  belonging  to  tlie  estate,  by  reason  of  their 
having  been  appointed  executors  and  executrix.  Whether 
the  Receiver  accepted  his  tnist  or  not,  the  property  was  in 
the  proper  custody  under  the  will  at  the  time.  The  will  was 
loosely  and  carelessly,  and,  I  presume,  hastily  written^  when 
the  testator  was  in  extremis,  from  the  fact,  that  it  was  proven  ^ 
in  the  Court  of  Ordinary  four  days  after  it  was  executed.  It 
is  manifest  however,  that  his  widow  and  his  children  were 
to  remain  on  the  plantation,  and  have  possession  of  ail  the 
property  until  the  executors  deemed  it  their  duty  to  sell  it  for 
the  purpose  of  making  distribution,  or  should  desire  to  dis- 
tribute it  without  sala  There  was  no  danger  to  the  estate, 
therefore,  from  the  immediate  operation  of  the  injunction. 

[6.]  The  genentl  rule  is  that  a  Receiver  will  not  be  ap- 
pointed without  notice.  But  it  is  not  without  exception,  and 
when  irreparable  injury  might  be  sustained  by  the  delay,  Ae 
appointment  noay  be  made  without  Smith  Ch.  Pr.  630  note. 
We  think  there  was  no  such  danger  in  this  case,  and  notice 
ought  to  have  been  given. 

Does  the  bill  itself  make  a  case  in  which  a  Receiver  ought 
to  have  been  appointed? 

One  ground  of  complaint  is,  that  she  moved  to  set  aside 
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he  will,  on  the  ground,  as  she  insisted,  that  a  part  of  the 

•roperty  willed,  belonged  to  her  child, Price,  by  a  for- 

uer  marriage, 
f  7-J  She  abandoned  that  eltbrt,  because  a  motion  was  made 

0  discharge  her  from  the  executorship  on  account  of  it ; 
at  she  still  pursues  her  object,  and  has  caused  administra- 
ion  to  be  taken  out  on  the  estate  of  her  first  husband.  The 
dministrator  has  sued  for  some  of  the  negroes,  and  she  fur- 
lishes  information  to  sustain  the  suit.  As  inconsistent  as  this 
ooduct  is,  apparently,  with  her  duty  to  her  tnist,  as  execu- 
rix  of  the  will  of  her  last  husband,  it  may  be  susceptible  of 

1  satisfactory  explanation,  and  shows  how  proper  it  was  for 
ler  to  have  had  notice  of  the  application  for  a  Receiver. 

Suppose  it  be  true,  that,  within  her  knowledge,  a  part  of 
he  negroes  of  whom  her  last  husband  died  in  possession, 
loes  belong  to  the  estate  of  her  first  husband,  and  by  a  mis- 
ODStnictiou  of  her  duty,  she  took  a  step  which  she  subse- 
[uently  abandoned,  it  cannot  be  set  to  her  charge  as  a  breach 
>f  trust  She  did  abandon  it,  and  does  not  now  entertain  n 
position,  in  that  respect,  of  hostility  to  the  estate  of  Johns. 
Jut  it  is  said  she  promotes  a  measure  for  the  recovery  from 
he  estate  of  which  she  is  executrix,  of  a  part  of  the  ne^oes. 
f  the  negroes  sued  for  belong  to  the  party  suing,  and  not  to 
he  estate,  it  would  be  best  for  the  estate  which  she  rcpro- 
;ents,  but  not  for  the  executors  themselves,  to^give  them  up 
vithout  a  suit,  for  the  expenses  of  the  suit  would  be  saved 
o  the  estate.  The  necessity  of  a  suit  in  such  cases,  is  tlie 
)rotection  of  the  executors,  who  might  not  have  it  in  their 
)ower  to  estabUsh  a  title  in  the  demandant,  when  called  to 
iccouut  by  the  legatees.  It  would  be  better  for  the  estate  of 
\ohns,  if  it  has  not  the  title  to  the  property,  to  have  that  mat- 
:er  settled  at  once,  than  to  have  it  postponed  and  be  forced 
:o  account,  at  last,  for  heavy  damages  for  the  illegal  deten- 
ion  of  the  property. 

The  bill  does  not  set  forth  the  names  of  the  negroes  claim- 
ed by  the  administrator  of  Price^s  estate,  but  alleges  that  the 
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suit  is  for  the  recovery  of  a  portion  of  the  negroes  conveyed- 
by  the  said  will  to  the  complainants.  The  only  negroes  con- 
veyed by  name  in  the  will,  are  those  bequeathed  to  his  son. 

In  the  eighth  item  of  his  will,  the  testator  wills  and  be- 
queaths all  the  residue  of  his  property  both  real  and  person- 
al to  the  complainants.  Under  this  clause  of  the  will,  they 
claim  to  have  the  title  to  the  property  sued  for  by  Price's  ad- 
ministrator. Now  it  is  clear  that  if  the  property  belonged 
to  Price's  estate,  although  it  may  have  been  in  the  testator's 
possession  at  the  time  of  his  death,  it  is  not  conveyed  by 
the  will,  for  the  testator  wills  and  bequeaths  all  the  residue 
of  his  estate.  Suppose  the  testator  knew  that  the  property 
did  belong  to  others,  and  not  himself,  it  is  not  to  be  presum- 
ed that  he  intended  to  pass  it  by  his  will.  But  if  a  testator 
disposes  of  property  by  will  to  which  he  has  no  title,  the 
executors  arc  not  bound  to  stand  a  suit  for  it,  except  for  their 
own  protection  and  to  facilitate  the  proof  of  a  better  title 
when  called  to  account  at  a  remote  period.  The  bill  no 
where  charges  that  the  claim  set  up  by  Price's  administrator 
is  false  or  unjust,  nor  does  it  allege  that  the  executrix  has 
lent  herself  to  the  establishment  of  a  fraudulent  claim  of  a 
part  of  the  testator's  pronerty,  or  combined  with  others  to 
give  effect  to  such  claim.  Were  she  to  do  that,  she  would 
be  unquestionably  guilty  of  a  gross  breach  of  trust,  and  ought 
to  be  instantly  removed. 

[8.]  The  bill  says  nothing  of  the  objections  made  by  the 
executrix  to  the  overseer  employed  by  one  of  the  executors, 
so  that  the  Court  cannot  judge  of  them.  But  it  discloses  the 
fact,  that,  however  just  they  may  have  been,  she  yielded,  and 
in  conjunction  with  the  executor  Moody,  employed  "a  good" 
overseer  before  the  entire  crop  was  planted.  The  crop  of 
that  year  was  a  very  small  one,  and  the  executrix  may  have 
supposed  that  the  overseer  having  been  employed  at  so  early 
a  period,  the  reason  assigned  for  its  failure  was  not  a  very 
substantial  one.  The  contest  about  overseers  was  renewed 
at  the  end  of  the  year,  and  from  the  facts  stated  in  the  bill,  it 
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very  certain  which  of  the  executors,  all  of  whom  must 
had  the  confidence  of  the  testator,  is  to  blame.  It  ap- 
that  the  testator  committed  the  management  of  his  es- 
the  three  executors ;  and  not  to  one  or  two  of  them  to 
iclusion  of  the  rest.  They  ought  to  harmonize  and 
in  counselling  on  all  matters  relating  to  the  interest  of 
Me.  He  did  not  confide  to  one  more  than  another, 
isclosed  in  the  bill,  that  one  of  the  executors  employ- 
>ther  to  take  charge  and  manage  tlie  estate  as  overseer, 
lat^  without  consultation  with  the  executrix.  The  ex- 
'  employed  had  as  much  right  to  assume  the  manage- 
o[  the  estate,  as  to  lay  aside  the  character  of  executor, 
mtract  with  his  co-executor  for  it,  who,  singly  had  no 
luthority  than  himself.  The  executrix  had  a  right  to 
Her  promise  to  Moody  to  give  up  the  management 
i  amounted  to  nothing.  To  make  such  promise  after 
fing  as  executrix,  was  wrong. 

>  running  away  of  the  negroes,  against  the  will  of  the 
tLx,  cannot,  certainly,  be  charged  against  her  as  a  breach 
5t  She  is  making  every  effort  by  the  employment  of 
suitably  equipped,  to  capture  them.  Her  co-executors 
list  and  unconcerned,  it  is  to  be  inferred,  in  regard  to 
alter  and  are  indiirercnt  to  their  recovery, 
insolvency  is  no  ground,  of  itself,  for  removing  her 
he  executorship.  Her  condition  does  not  appear  to 
een  changed,  since  her  appointment  as  executrix.  The 
r  reposed  confidence  in  her  as  she  is,  and  she  will  not 
loved  merely  on  account  of  her  poverty,  nor  even  for 
causes. 

think  the  Court  erred  in  making  the  appointment  of 
rer  upon  the  facts  alleged  in  the  bill,  and  as  the  Injunc- 
as  granted,  no  doubt,  to  enable  the  Receiver  appointed 
y  out,  without  disturbance,  the  object  of  his  appoint- 
it  must  fall  with  it. 

liere  are  no  more  specific  charges  of  mismanagement 
by  amendments  to  the  bill  and  supported  by  aflSdavits, 
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the  cause  must  go  before  the  jury,  after  answer,  and  at  the 
hearing  upon  the  proofs,  the  Court  may  decree  according  to 
the  right  andjustice  of  the  case.  If  the  executrix  has  been 
guilty  of  waste,  negHgence,  mismanagement,  or  has,  without 
justification,  produced  the  difficulties  suggested  in  the  bill, 
all  the  circumstances  will  be  examined  into,  and  such  a  de- 
cree will  be  rendered  as  shall  protect  the  estate  from  loss. 
The  testator  did  not  entrust  the  management  of  his  estate  to 
the  separate  judgment  of  his  executors.  If  from  disagree- 
ment amongst  them,  the  estate  is  exposed  to  injury,  such 
proceeding  ought  to  be  against  them,  either  by  the  Ordinarj', 
or  in  chancery,  as  will  secure  the  interest  of  his  infant  lega- 
tees, and  as  this  cause  is  now  pending,  a  full  enquiry  can  be 
made. 

Judgment  reversed. 


Columbus  A.  Boynton,  plaintifl'  in  error,  vs.  HuGnM.Hor>- 

TON,  defendant  in  error. 

The  Courts  of  this  Slate  have  the  power  lo  impose  fines  on  defaulting  Sherifl*. 
who  fail  or  refuse  to  execute  process  put  into  their  hands,  or  lo  make  due 
and  legal  returns  thereof. 

Rule  against  Sheriff,  from  Dougherty.  Decision  by  Judgo 
Allen,  June  Term  1857. 

This  was  a  nile  against  Columbus  A.  Boynton,  Sheriff  of 
Dougherty  county,  to  show  cause  why  he  should  not  pay 
over  to  Warren  &  Warren,  plaintiff's  attorney,  the  amount 
due  upon  an  execution  in  his  hands  in  favor  of  Hugh  M. 
Houston  against  John  McCollum  and  John  P.  Griffin. 

The  Sheriff  showed  for  cause,  that  it  had  been  generally 
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supposed  that  the  present  term  of  the  Court  would  continue 
foai  weeks,  and  that  he  had  relied  upon  some  drafts  and  ac- 
ceptances which  he  had  sent  off  to  be  collected,  and  which 
he  had  every  reason  to  believe  would  be  cashed,  to  pay  the 
imount  due  on  this^./a.,  and  others  in  his  hands,  but  owing 
:o  the  unexpected  shortness  of  the  term,  (his  Honor  having 
announced  his  intention  to  adjourn  after  a  session  of  two 
nreeks,  instead  of  four,)  he  had  not  had  sufficient  time  to  get 
turns  from  his  drafts  and  acceptances,  and  hence  the  cause 
of  his  default,  but  he  would  have  abundant  means  in  a  few 
days,  and  was  wiilhig  that  the  rule  should  be  made  absolute 
against  him.  After  hearing  the  Sheriff^s  answer,  and  against 
tht  expressed  wish  and  desire  of  plaintiff's  attorney,  the 
Judge,  in  addition  to  making  the  rule  absolute,  imposed  a 
fine  on  the  Sheriff  of  ?38  51,  being  5  per  cent  on  the  amount 
of  iSxtfi.fa.;  to  which  counsel  for  the  Sheriff  excepted. 

hYO's  &  Irwix,  for  plaintiff  in  error. 

Evans,  Sol.  Gen.,  contra. 

By  the  Court — Lumpkix,  J.  delivering  the  opinion. 

Has  the  Court,  in  addition  to  its  power  of  compelling  the 
Sheriff  by  rule,  to  pay  over  money  on  ^Ji,fa,  which  he  has 
collected  or  failed  to  collect,  the  right  under  the  law  to  im- 
pose a  fine  on  that  officer  for  his  disobedience  to  the  proces^i 
of  the  Court  ? 

That  this  power  belonged  to  the  Courts  at  common  law, 
there  can  be  no  doubt. 

"  Sheriffs"  says  Mr.  Tidd,  "  may  also,  to  some  purposes 
be  considered  as  officers  of  the  Courts  ;  and  it  is  their  duty 
to  have  deputies  to  receive  and  return  process;  which  depu- 
ties are  required  to  give  their  personal  attendance  in  West- 
minster Hall  in  Term  time ;  and  for  the  prevention  and  rem- 
edy of  delays  and  abuses  in  Sheriffs,  under-Sheriffs,  Bailiffs 
of  liberties  and  their  deputies,  and  other  Bailiffs  or  Sheriffs,  &c. 
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ill  the  execution  of  process  and  writs ;  it  is  a  rule,  that  if  any 
swchoSicctx  shaliwillf ally  delay  the  execution  yOr  return  of  any 
process  or  execution^  or  shall  take  or  require  any  undue  fees 
for  the  same,  or  shall  give  notice  to  the  defendant  thereby  io 
frustrate  the  execution  of  any  process,  or  having  levied  mo- 
ney shall  detain  it  in  his  ha?ids  after  the  retuim  of  the  writ, 
besides  the  ordinary  course  of  amercements,  the  contempt  or 
misdemeanor  appearing,  an  attachment,  information,  com- 
mitment or  fine  shall  be  as  the  case  requircth,"  &c,  Tidd 
Pr.  59. 

The  same  power  is  given  by  the  52d  section  of  the  Judi- 
ciary Act  of  1799;  "whenever  the  Sherift'  of  any  county 
within  this  Stale  shall  fail  to  make  proper  returns  of  all  writs, 
executions,  and  other  process,  put  into  his  hands,  or  shall 
fail  or  neglect  to  pay  up  all  moneys  received  on  such  execu- 
tions, on  his  being  reijuired  by  the  Court  so  to  do,  he  shall 
be  liable  to  an  action  as  for  contempt,  and  may  be  finedj  im- 
prisoned or  removed  from  office  in  the  manner  prescribed  by 
the  Constitution."     Cobb  577. 

And  so  far  from  this  power  being  taken  away,  it  is  express- 
ly re-affirmed  by  the  Penal  Code.  "  The  power  of  the  sev- 
eral Courts  of  Law  and  Equity  in  this  State,  to  issue  attach- 
ments and  inflict  summary  punishment^  for  contempt  of  Court, 
shall  not  extend  to  any  cases  except  the  misbehavior  of  any 
person  or  persons  in  the  presence  of  the  said  Courts,  or  so 
near  thereto  as  to  obstruct  the  admininistration  of  justice; 
the  misbehavior  of  any  of  the  officers  of  said  Courts  in  their 
official  transactions  ;  and  their  disobedience^  or  resistance  by 
any  officer  of  said  Courts,  party,  juror,  witness,  or  any  other 
person  or  persons,  to  any  lawful  v^iiX^  process y  order,  rule,  de- 
cree or  command  of  the  said  Courts."     Cobby  843. 

Can  there  be  a  doubt  as  to  the  power  of  the  Courts  to  im- 
pose a  fine?  It  goes  to  the  public  and  not  to  the  party. 
Hence  it  is,  perhaps,  that  the  exercise  of  this  authority  is  so 
seldom  invoked. 

Judgment  affirmed 
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Jous  B.  McMahan,  plaintiff  in  error,  vs.  William  J.  Tysow, 

defendant  in  error. 

fl.]  la  a  distress  for  rem,  under  ilir  Act  of  ISll,  a  pica  of  hcl-oiT  is  not  admiV 
Siiblc. 

[•2.]  When  a  writing  is  such,  that  something  more  than  what  is  cxpicsscd  by 
t,  is  to  be  implied  from  it,  parol  evidence  of  any  thinff  not  inconsistent  with 
:Iuit  unexpressed  something,  is  admissible. 

Distress  warrant  and  illegality,  in  Lee  Superior  Court. 
Before  Judge  Allex,  April,  1857. 

This  was  a  distress  warrant  issued  by  a  Justice  of  the 
Peace,  at  the  instance  and  upon  the  oath  of  William  J.  Ty- 
son, the  landlord,  against  John  B.  McMahan,  the  tenant,  for 
the  recovery  of  the  sum  of  §150  41,  besides  interest,  claim- 
ed to  be  due  for  rent. 

The  warrant  was  levied  by  a  constable  upon  a  lot  of  corn 
and  fodder,  which  defendant  replevied,  and  filed  his  affida- 
vit of  illegality,  on  the  grounds : 

1st.  Because  the  entire  sum  distrained  for  is  not  due  or  ow- 
ing for  rent  J  but  a  part  of  the  consideration  of  said  debt  was, 
ihatplaintiff  was  to  do  certain  repairs  upon  the  premises,  which 
he  failed  to  have  done,  by  reason  of  which,  defendant  was 
injured. 

2d.  Because  at  the  time  the  warrant  issued,  defendant  was 
not  the  tenant  of  plaintifl'. 

3d.  Because  the  Justice  of  the  Peace  who  issued  the  war- 
rant did  not  reside  in  the  same  mihtia  district  with  defendant, 
and  consequently  had  no  jurisdiction  in  the  premises. 

Upon  the  trial,  the  defendant  moved  to  dismiss  the  war- 
rant, upon  the  foregoing  grounds,  which  motion  the  Court 
overruled ;  and  defendant  excepted. 

The  parties  went  to  the  jury,  and  defendant  proposed  to 
prove,  by  way  of  set-ofF,  that  at  the  time  the  warrant  issued, 
the  plaintiff  was  indebted  to  him  an  amount  greater  than 
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that  claimed  to  be  due  for  rent;  and  also  to  prove  that  the 
note  for  which  the  distress  issued,  was  not  for  rent  only^  but 
partly  in  consideration  of  certain  improvements  which  plain- 
tiff was  to  make  upon  the  premises,  and  which  he  had  fail- 
ed to  do. 

The  presiding  Judge  rejected  this  testimony,  holding  that 
parol  evidence  of  the  terms  of  the  lease  or  any  evidence  as 
to  failure  of  consideration  or  set-ofl',  was  inadmissible ;  and 
counsel  for  defendant  excepted. 

F.  H.  West  ;  and  Pearman  &  Kimbrough,  by  Lyon,  for 
plaintiflf  in  error. 

Harper,  by  Vason,  for  defendant  in  error. 

By  the  Court, — Bennino,  J.  delivering  the  opinion. 

N  The  first  question  is,  was  the  Court  right  in  overruling  the 
motion,  to  dismiss  the  distress  warrant  ? 

That  motion  was,  it  seems  from  the  argument,  put  upon 
the  ground,  that  the  Justice  of  the  Peace  issuing  the  warrant, 
was  not  a  Justice  of  the  district  in  which  the  tenant  resided. 
But,  first,  there  is  nothing  in  the  record  to  show,  whether 
this  ground  was  true  or  not;  and,  j^condly,  if  the  ground, 
was  true,  wo  should  be  very  much  intlined  to  hold,  that  it 
would  not  be  a  sufficient  ground.  The  part  of  the  Act  of 
1811,  relied  on  in  support  of  the  ground,  applies  exclusively, 
as  we  are  strongly  inclined  to  think,  to  cases  in  which,  the 
"  rent  due,  does  not  exceed  thirty  dollars."     Cobb's  Dig.  900. 

[1.]  The  only  defence  against  a  distress  warrant,  which 
the  statute  gives  to  the  tenant  is,  a  plea  on  oath,  that  "  the 
sum,  or  some  part  thereof,  distrained  for,  is  not  due."  Ibid 
A  plea  of  a  set-ofi',  is  npt  this  plea.  A  plea  of  a  set-oft'  ad- 
mils  that  the  sum  which  it  is  pleaded  against  is  due. 

A  copy  of  the  note  is  not  given  in  this  case;  but  we  are, 
perhaps,  at  liberty  to  infer,  that  it  was  a  note  given  in  con- 
sideration of  "  rent." 
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[2.]  In  the  case  of  such  a  note,  it  is  necessarily  to  be  im- 
plied, that  the  note  is  given  for  the  rent  of  something.  To 
show  what  that  something  is  cannot,  therefore,  be  to  vary 
the  note,  but  only  to  supply  that  which  is  included  in  what 
is  understood  from  the  note. 

If  such  was  this  note,  then,  we  think  that  the  parol  evi- 
dence was  admissible ;  for  that  evidence,  if  admitted,  would 
have  only  gone  to  show  what  thing  it  was  that  was  rented,  and 
to  show  that  the  tenant  did  not  get  all  of  that  thing,  that  is  to 
show  a  partial  failure  of  consideration  of  the  note.  The  evi- 
dence, if  admitted,  would  have  gone  to  show,  that  what  the 
tenant  rented  was  the  land,  not  as  it  was,  but  as  it  would  be 
when  certain  improvements  should  have  been  put  upon  it 
by  the  landlord ;  and  then  to  show  that  the  landlord  failed 
to  put  those  improvements  on  the  land. 

Now,  there  is  nothing  in  the  face  of  the  note  to  show,  that 
the  thing  meant  to  be  rented  was  not  such  a  thing  as  this, 
for  there  is  nothing  in  the  face  of  the  note  to  show  what  that 
thing  was.  This  evidence,  then,  would  not,  if  admitted, 
have  contradicted  the  note. 

Tme,  it  would  have  shown  a  partial  failure  of  the  consid- 
eration of  the  note;  but  it  is  lawful,  to  show  a  partial  or  a 
total  failure  of  the  consideration  of  a  note ;  and  to  do  so  by 
parol  evidence,  or  by  any  evidence. 

And  if  the  evidence  had  shown  a  partial  failure  of  the 
consideration  of  the  note,  the  evidence  would  have  shown 
that  **some  part*'  of  the  sum  "distrained  for  was  not  due.'' 

We  think,  then,  that  the  evidence  was  admissible,  and 
consequently,  that  there  ought  to  be  a  new  trial. 

It  is  hardly  necessary  to  say  that  there  is  nothing  in  the 
second  ground  taken  in  the  affidavit  of  illegality. 

Judgment  reversed. 
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John  Jackson,  plaintitF  in  error,  iv.  Nelson  Tift,  defend- 

ant  in  error. 

It  is  no  error  in  the  Circuit  Court  to  require  the  judgiucnt  ol'lbi^  Court  to  K 
executed  according  to  its  true  intent  and  mean ing,  provided  the  same  h?.> 
been  correctly  interpreted. 

Rule  to  distribute  money.  In  Dougherty.  Decision  ty 
Judge  Powers,  December  Term,  1856. 

[For  the  facts  of  this  case,  sec  15  Ga.  Rep,  p,  557.] 

Upon  the  former  hearing  of  this  case  by  the  Supreme 
Court,  the  judgment  of  the  Court  below  was  reversed,  and  it 
was  ordered  that  the  whole  amount  due  upon  Jackson's 
mortgage,  up  to  the  time  when  the  western  half  of  the  lot  was 
sold,  should  be  ascertained,  and  one-half  thereof  be  consid- 
ered as  extinguished,  on  account  of  the  appropriation  by 
Jackson  of  the  eastern  half  of  said  lot,  and  after  crediting  the 
other  moiety  of  the  debt  with  ?600.00,  the  price  paid  for  the 
western  half,  and  also  any  rents  which  may  have  been  re- 
ceived on  said  lot,  that  the  fi.  fa,  be  considered  as  open  and 
unsatisfied  for  the  balance  due  thereon. 

At  December  Term,  1856,  of  Dougherty  Superior  Court, 
in  pursuance  of  the  judgment  awarded  by  the  Supreme 
Court,  the  following  estimate  was  madeupon  Jackson's  mort- 
gage, to-wit : 

Moiety  of  mortgage  debt.  -  .        .        ,    g  700.OO 

Interest  to  4th  February,  1845        ....       93.33 


$793.33 
Cr.  by  sale  of  half  lot. 600.00 


?  193.3:5 
Interest  from  4th  Feb.  1845,  to  Dec.  1853.      -        135.27 
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And  the  following  order  passed  in  the  case  of  Shorrell  t».?. 
David  Ham,  and  Nelson  Tift,  endorser,  fi.  fa.  paid  and  con- 
trolled by  Tift,  &c. : 

It  appearing  to  the  Court  that  upon  an  estimate  made* 
according  to  the  judgment  of  the  Supreme  Court,  that  there 
is  due  on  the  fi.  fa.  of  John  Jackson  vs,  David  Ham  and 
Daniel  Ham,  the  sum  of  three  hundred  and  twenty-eight  dol- 
lars and  sixty  cents.  ($328.60.)  It  is  therefore  ordered  that 
the  said  sum  be  allowed  to  said  John  Jackson  out  of  the  sum 
of  iB679.50;  raised  from  the  sale  of  the  negro  woman  Claris- 
sa, as  the  property  of  defendants,  under  the  fi.  fa.,  to  6th  Dec. 

1853,  leaving  a  balance  of  11350.90,  with  interest  from  July* 

1854,  for  distribution  among  the  other  creditors  of  David 
Ham  :  and  the  above  fi.  fa.  being  the  oldest,  on  which  is  due 
more  than  sufficient  to  consume  the  whole  balance,  order- 
ed that  the  said  balance  of  11350.9 1,  be  paid  over  to  Nelson 
Tift  on  said  fi.  fa.,  and  the  said  John  Jackson  pay  over  this 
sum,  with  interest  from  3d  July,  1854,  to  Nelson  Tift,  the 
assignee  and  holder  of  the  above  fi.  fa. ;  and  upon  doing  so,  the 
note  given  by  him  to  George  W.  Collier,  sherifi',  for  the  pur- 
chase of  the  negro  Clarissa  be  given  up  and  cancelled. 

To  which  order  Jackson  by  his  counsel  excepted. 

Vason  &  Davis,  and  Slaughter,  for  plaintiff  in  error. 
R.  F.  Lvoif,  for  defendant  in  error. 

Byihe  Court. — Lumpkin,  J.  delivering  the  opinion. 

When  this  case  was  before  this  Court  at  its  July  Term, 
1854,  it  was  directed  that  a  calculation  be  made  on  the 
whole  mortgage  debt  due  John  Jackson,  up  to  the  time  when 
the  western  half  of  lot  No.  24  in  the  town  of  Albany  was 
sold;  that  one-half  thereof  be  considered  extinguished — that 
being  the  valuation  which  the  law  puts  upon  the  eastern 
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half  retained  by  the  mortgagee  and  appropriated  to  his  own 
use,  in  the  absence  of  all  proof  as  to  its  actual  value.  That 
tlie  balance  of  the  mortgage  debt  be  credited  with  $600,  for 
which  the  western  half  of  the  lot  was  sold,  together  with 
such  rents,  if  any  may  have  been  received  thereon,  and  that 
the  execution  stand  open  for  the  residue.  •  See  15  Ga.  Rep. 
.560. 

The  judgment  of  this  Court  was  made  the  judgment  of 
the  Court  below,  and  the  money  distributed  accordingly;  and 
to  correct  this  alleged  error  of  the  Court  the  present  writ  is 
prosecuted.  • 

We  see  nothing  wrong  in  the  interpretation  of  the  decis- 
ion of  this  Court  by  the  Superior  Court.  Neither  do  we  see 
any  mistake  to  rectify,  either  of  the  view  which  this  Court 
took  either  of  the  facts  or  the  law  of  the  case  when  it  was 
up  before. 

We  offered,  by  consent  of  parties,  to  direct  the  judgment 
of  the  Court  below  to  be  set  aside,  and  the  whole  case  open- 
ed for  re-examination.  But  this  oflfer  is  declined,  notwith- 
standing counsel  on  both  sides  agree  in  thinking  there  was 
error  in  the  former  decision. 

When  both  sides  of  a  case  are  satisfied  or  dissatisfied,  it 
is  a  pretty  fair  presumption  that  justice  has  been  done.  And 
with  this  remark  we  dismiss  the  case. 

Judgment  afiirmed. 
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Richard  W.  .Turner,  plaintiff  in   error,  vs*  THoicpsoy, 
Kendrick,  &  Co.,  defendants  in  error. 

l.J  A  suit  at  law  will  not  lie  on  a  draA  at  the  instance  of  the  acceptors  agaiast 
the  drawers,  still  it  may  be  set  out  by  way  of  inducement  to  the  action. 

2.)  Sunday  is  not  to  be  counted  as  one  of  the  five^nys  allowed  the  Sheriff  for 
serying  writs. 

Complaint  in  Webster.  Decision  by  Judge  Kiddoo,  April, 
1857. 

This  was  an  action  by  Thompson,  Kendrick  &  Co.  against 
Sampson  Bell,  executor  of  G.  B.  Swinney,  deceased,  and 
Richard  W.  Turner,  survivor  and  joint  promissor. 

The  declaration  alleges  that  defendants  were  indebted  to 
plaiutiffiB  one  thousand  dollars,  and  interest  and  fees  of  pro- 
testt  upon  a  draft  drawn  by  S  winney  and  Turner  upon  plain- 
tifESf  and  accepted  and  paid  by  them  as  accommodation  ac- 
ceptors. ^ 

At  the  appearance  Term,  defendant  moved  to  dismiss  the 
action  upon  the  following  grounds : 

Ist  Because  an  acceptor  of  a  draft  who  has  paid  the  same, 
cannot  maintain  a  suit  against  the  drawer,  the  same  appear- 
ing by  the  declaration  to  be  paid. 

2d.  Because  the  acceptors  are  principals  and  not  accom- 
modation acceptors,  and  cannot,  after  paying  the  draft,  bring 
suit  thereon. 

3d.  That  the  declaration  was  not  served  in  the  time  pre- 

■ 

scribed  by  law,  and  therefore,  there  was  no  legal  service. 
The  Court  refused  the  motion,  and  defendants  except 

McCor  &  Hawkins,  for  plaintiff  in  error. 

Tucker  &  Beall,  for  defendants  in  error. 
5 


...  ., 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

• 

[L]  This  complaint  jras  brought  under  Jones'  forms ; 
the  plaintifis  alleging  that  they  paid  the  draft  of  the  defend- 
antis,  supra  protest,  as  accommodation  acceptors,  and  they 
annex  a  copy  of  the  instrument.  It  is  true,  the  draft  of  it- 
self is  not  and  cannot  be,  under  the  law,  the  foundation  of 
an  action  between  these  parties.  Still,  whether  the  plaintifls 
sue  at  common  law,or  under  the  Act  of  1847,  the  draft  would 
have  to  be  set  out  as  inducement  to  the  action.  That 
having  been  done,  and  sufficient  accounts  made  to  charge 
the  defendants  with  the  repayment  of  the  money,  why  should 
the  writ  not  be  maintained  ?  We  must  steadily  resist  the 
attempts  to  whittle  away  this  Act  till  nothing  of  it  be  left,  as 
was  the  case  with  the  judiciary  Act  of  1799. 

[2.]  Whether  the  service  was  sufficient,  depends  entirely 
upon  whether  or  not,  when  the  Sheriff  has  five  days  to  serve 
writs,  and  the  last  be  Sunday,  it  is  to  be  counted. 

Not  only  the  Constitution  of  the  United  States  recognizes 
the  Christian  Sabbath,  by  exempting  the  President  from  the 
consideration  of  bills  on  that  day,  but  by  many  of  our  own 
statute  laws  the  day  is  protected  from  secular  desecration. 
And  again,  by  authorizing  certain  civil  proceedings  to  be 
had  on  that  day,  when  necessity  requires  it,  the  inference  is 
legitimate  that,  as  to  other  cases,  it  is  dies  non. 

Under  these  circumstances,  it  would  ill  become  this  tribu- 
nal to  require  of  the  Sheriff  and  his  deputies  to  be  hovering 
aroui^  meeting  houses,  and  violating  the  rest  and  sanctity 
of  the  domestic  hearth,  to  serve  process.  Let  our  over-work- 
ed people  and  public  officers  be  exempt  on  one  day  of  the 
seven,  from  the  toils  and  harassments  of  worldly  business. 

Judgm^t  affirmed. 


«^ 


.,• 
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Richard  R.  BoA*,  et  al.  plaintiffs  in  error,  vs.  Lucius  J. 
BoswELL,  (by  next  friend,)  dfefendant  in  error. 

|1.J  The  Act  of  IS'15,  "to  change  and  point  out  the  mode  of  inheritance,  in 
certain  cases  therein  mentioned,*'  divests  no  right  ofafrmt-tokf  who  before  the 
passing  of  the  Act,  was  entitled  to  property  by  inheritance.  The  property 
vests  in  her. 

[2.]  The  Constitution  of  the  United  States,  no  far  as  it  inhibits  a  State  from 
passing  a  law  impairing  the  obligation  of  contracts,  applies  to  contracts  exis- 
ting at  the  time  of  the  enactment  of  the  statute. 

[3.]  The  marital  rights  of  a  husband  who,  aAer  the  passing  of  the  Act  of 
l&i5,  intermarries  with  a  lady  having  a  child  by  a  former  marriage,  and  who  is 
entitled  to  property  by  inheritance  from  a  father  who  died  anterior  to  the  pas- 
sage  of  (hat  Act,  are  regulated  by  that  Act,  and  attach  to  the  part  only  to 
which  the  wife  would  be  entitled  under  its  provisions. 

In  Equity,  from  Lee  Superior  Court.     Tried  before  Judge 
Allen,  at  March  Teini,  1857. 

This  bill  was  filed  by  James  J.  Keaton,  (as  the  next  friend 
of  Lucius  J.  Boswell,)  against  Richard  R.  Roby  and  John  B. 
Vanover,and  charges  that  in  1845,  Thomas  Howard  of  the 
county  of  Baker  departed  this  life  intestate,  leaving  a  lai^e 
estate  both  real  and  personal.  That  he  left  a  number  of  chil- 
dren, among  whom  was  his  daughter  Mrs.  Malinda  Boswell, 
wife  of  William  Boswell  and  mother  of  Lucius  J.,  who  was 
born  in  the  life  time  of  his  grand-father  the  said  Thomas. 
After  the  death  of  said  Thomas,  and  after  the  said  William 
Boswell  had  received  a  portion  of  his  distributive  share  of 
the  estate,  in  right  of  his  wife,  he  died,  leaving  his  wife,  the 
said  Malinda,  and  the  said  Lucius  J.,  as  his  only  heirs  and 
distributees.  After  the  death  of  her  husband  the  said  Ma- 
linda intermarried  with  Roby,  the  defendant;  and  the  ad- 
ministrator of  Thomas  Howard's  estate  dying,  administra- 
tion de  bonia^non  was  granted  to  John  B.  Vanover,  who  pro- 
ceeded to  the  final  administration  and  distribution  of  said 
estate,  and  who,  from  the  j^roceeds  of  lands  sold  [^and  notes 
collected,  paid  over  to  Roby  about  the  sum  of  three  thousand 
dollars,  as  the  residue  of  the  share  of  his  wife  in  her  father's 
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estate.  That  Roby  claims  the  whole  of  said  sum  as  his  own 
in  right  of  his  wife,  and  denies  that  said  Lucius  J.  Boswell 
is  entitled  to  any  part  thereof  That  Roby  is  guardian  of 
said  Lucius.  The  bill  prays  that  one-half  of  said  amount  be 
decreed  to  belong  to  said  minor,  and  that  Roby  be  compel- 
led to  account  for  the  same  as  a  part  of  the  estate  of  his  ward. 

Roby  answered  the  bill,  and  admitted  the  death  of  Thomas 
Howard  as  stated  in  the  bill.  But  denied  that  Malinda  mar- 
ried Boswell  in  the  life  time  of  her  father;  but  that  said 
marriage  and  the  birth  of  the  said  Lucius  did  not  take  place 
until  after  Thomas  Howard's  death.  He  further  aiisweis, 
that  Boswell,  her  first  husband,  received  his  share  of  the  ne- 
groes and  of  the  estate  before  his  death,  which  happened  in 
the  latter  part  of  the  year  1846,  and  this  is  the  only  portion 
of  said  estate  he  reduced  to  possession  in  his  life  time.  On 
the  1st  August,  1847,  he  intermarried  with  said  Malinda, 
and  he  insists,  that  by  virtue  of  said  marriage,  he  became 
entitled,  in  right  of  his  wife,  to  receive  from  the  administra- 
tor all  the  residue  of  his  wife's  share  in  her  father's  estate, 
not  received  and  reduced  to  possession  by  her  first  husband. 
And  he  admits  that  he  received  from  the  proceeds  of  real  es- 
tate sold,  the  sum  of  $l252j43^  on  the  20th  January,  1849. 
And  from  the  notes,  &c.,  collected,  he  received  in  the  yeais 
1848  and  1849,  the  sum  of  JS986.92,  which  amounts  he  in- 
sists belong  exclusively  to  himself,  and  that  said  Lucius 
J.  Boswell  is  entitled  to  no  part  of  the  same. 

The  case  was  submitted  upon  the  bill  and  answer. 

Counsel  for  defendant  requested  the  Court  to  charge  the 
jury  that  complainant  was  not  entitled  to  recover,  for  the 
reason  that  it  appears  by  the  answer  which  is  admitted  to 
be  true,  that  Thomas  Howard,  the  grand-father  of  complain- 
ant, departed  this  Ufe  before  the  marriage  of  his  mother  Ma- 
linda with  William  Boswell,  and  before  the  birth  of  said 
complainant,  and  before  the  passage  of  the  Act  of  the  Gene- 
ral Assembly  of  1845. 
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The  Court  refused  to  charge  as  requested,  but  charged  the 
jury  that  under  the  fects  of  this  case,  as  appears  from  de- 
fendant's answer,  the  complainant  is  entitled  to  recover. 
To  which  charge  and  refusal  to  charge  defendant's  counsel 
(excepted. 

The  jury  found  for  complainant  one-half^  the  sums  re- 
ceived by  Roby, with  interest  thereon  from  the  time  received. 

Whereupon,  counsel  for  defendant  tender  their  bill  of 
exceptions,  and  assign  as  error  the  charge  and  refusal  to 
charge  above  excepted  to. 

Vasox  &  Davis,  for  plaintiffs  in  error. 
R  H.  Clark,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

This  cause  went  to  trial  on  the  bill  and  answer.  The  an- 
:>wer  was  the  only  evidence  in  support  of  complainant's 
cause,  and  the  chaise  of  the  Court,  which  is  made  th(^ 
ground  of  exception,  must  be  construed  as  it  was  given,  in 
reference  to  the  admissions  of  the  ansvv-er.  According  to  the 
answer,  then,  Thomas  Howard,  the  father  of  Mrs.  Roby,  died 
in  January,  1845.  She  first  intermarried  with  William  Bos- 
well. This  marriage  took  place  after  the  death  of  her  father, 
in  the  latter  part  of  the  same  year.  William  I^)swoll  depart- 
ed this  life  in  the  latter  part  of  the  year  184(5,  leaving  his 
widow,  the  present  Mrs.  Roby,  and  one  child,  the  complain- 
ant, surviving  him.  William  Hoswell  received  from  the  ad- 
ministrator of  the  estate  of  the  deceased  father  of  his  wife, 
her  distributive  share  of  the  slaves  to  which  she  was  entitled 
as  one  of  his  heirs  at  law.  He  reduced  no  other  part  of-her 
share  of  the  estate  to  his  possession. 

The  administrator  died  afterwards,  and  administration  dv 
bonis  non  was  granted  to  Vanover. 

In  August,  1847,  defendant,  Roby,  intermarried  v/ith  the 
widow  of  Boswell,  by  which  marriage,  he  insists   that  he 
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became  entitled  to  that  pairt  of  the  estate  of  her  deceased  fa- 
ther which  survived  to  his  wife  on  the  death  of  her  first  hus- 
band. 

Under  this  construction  of  his  marital  rights,  the  admin- 
istrator paid  to  him  the  portion  of  the  proceeds  of  the  real 
estate  of  his  wife's  deceased  father  to  which  she  was  enti- 
tled. From  the  sale  of  other  portions  of  said  intestate's  es- 
tate, he  received,  on  the  same  account,  $986.9.2.  The  de- 
fendant's counsel  asked  the  Court  to  charge  the  Jury,  that 
complainant  was  not  entitled  to  a  decree  in  this  case,  be- 
cause it  appears  by  the  answer  of  the  defendant,  which  is 
admitted  by  complainant  to  be  true,  that  Thomas  Howard, 
the  grand-father  of  the  complainant,  Lucius  Boswell,  depar- 
ted this  life  before  the  marriage  of  his  mother  Malinda,  and 
before  his  birth,  and  before  the  passage  of  the  Act  of  the  Le- 
gislature of  1845.  The  Court  refused  to  give  this  charge, 
and  charged  the  jury  that  under  the  facts  of  the  case,  as  they 
appear  in  the  answer  of  the  defendants,  the  complainant  was 
entitled  to  recover.  The  exception  is  to  the  refusal  of  the 
Court  to  charge  as  requested,  and  to  the  charge  as  given  tc 
the  jury.        ' 

[1.]  The  matters  for  consideration  here,  are,  1st  Whether, 
as  the  ancestor,  from  whom  the  property  descended,  died  prior 
to  the  passage  of  the  Act  of  1845,  under  which  the  complain- 
ant claims,  the  provisions  of  the  Act  apply  to  this  case. 

2d.  Whether  the  Act  is  not  an  invasion  of  the  marital 
rights  of  defendant,  Roby,  the  rights  of  his  wife  having  ac- 
crued before  its  enactment,  and  whether,  therefore,  it  does 
not  impair  the  obligation  of  his  marriage  contracts. 

We  think  that  no  right  of  Mrs.  Roby  was  impaired  by  the 
Act  of  1845.  At  the  death  of  her  father  she  was  sole,  and 
the  Act  of  the  Legislature  did  not  divest  a  single  right  that 
she  possessed.  Her  rights  remained  the  same  after  the  Act 
that  they  were  before.  Her  rights  would  have  been  the  same 
if  her  father  had  not  died  until  the  Act  was  passed.     In  ei- 
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ther  case,  the  right  to  an  equal  distributive  share  of  his 
tate  would  have  vested  in  her.  She  would  have  had  the 
right,  while  sole^  to  have  received  and  had  the  absolute  do- 
minion over  it,  in  either  case.  To  hold  that  the  Act  applied 
to  this  case,  then,  will  not  have  the  effect  of  divesting  any  of 
her  rights  to  the  property.  If  before  marriage  she  had  fiot 
reduced  the  property  to  possession,  the  administrator  would 
have  held  it  in  trust  for  her.  She  did  not  have  the  property, 
but  she  was  entitled  to  it,  and  she  was  entitled  to  it  by  inher- 
itance. At  the  time  of  her  first  marriage,  then,  she  was  en- 
titled to  considerable  property  by  inheritance.  The  Act  of 
1845  had  then  been  passed.  That  Act  declares  that  ^  when- 
ever any/cmc  covert  having  a  child  or  children  living,  by  a 
former  husband,  shall  be  entitled  to  property  by  inheritance, 
such  property  shall  not  belong  to  the  husband  of  said  feme 
caverty  as  heretofore,  but  shall  be  equally  divided  between 
all  the  children  of  said  feme  covert  and  said  feme  covert  J' 
When  the  first  husband  proposed  marriage,  he  knew  that 
she  had  no  property.  He  knew  also  that  she  was  entitled 
to  property  by.  inheritance.  He  further  knew  that  such  parts 
of  that  property  as  he  should  reduce  to  possession,  during 
coverture,  would  become  his  absolutely,  and  would  be  dis- 
tributable among  his  heirs  at  law,  upon  his  death  intestate 
and  that  such  parts  of  the  property  as  he  should  not  reduce 
to  possession,  would,  on  her  second  marriage,  be  divisible 
between  her  children  of  both  marriages  and  herself.  Thus 
far,  then,  we  see  no  reason  why  the  statute  should  not  apply 
to  this  case. 

It  divested  no  vested  rights,  and  if  the  widow  had  not 
married  a  second  time,  the  property  which  her  husband  had 
reduced  to  possession,  he  having  died  intestate,  would  have 
been  distributable  between  herself  and  her  child,  and  the 
part  that  he  did  not  reduce  to  possession  would  have  sur- 
vived to  her  and  remained  hers  absolutely. 
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[2.]  This  Act  cannot  impair  the  obligation  of  the  marriage 
contract  of  Roby,  the  second  husband,  and  is  therefore  no 
invEision  of  his  marital  rights.  The  Act  was  passed  long  be- 
fore Roby's  marriage,  'and  loag  before  he  could  have  con- 
tracted  legally  a  marriage  with  his  wile.  The  Constitution 
of  the  United  States  prohibits  the  States  from  passing  laws 
which  shall  impair  the  obligation  of  contracts  existing  at  the 
time  the  law  shall  be  passed.  Roby's  marriage  was  after 
the  law  and  subject  to  it 

[3.]  At  the  time  he  contracted  marriage  with  his  wife,  she 
had  a  child  by  a  former  marriage,  and  to  that  part  of  the 
property  which  descended  to  her,  or  to  which  she  became 
entitled,  on  the  death  of  her  father,  as  one  of  his  heirs  at  law, 
and  which  her  first  hitsband  had  not  reduced  to  possession, 
she  was  entitled  by  inheritance.  As  soon  as  she  became 
the  wife  of  the  defendant,  Roby,  she  became  a /ewe  covert^ 
having  a  child  by  a  former  Jiusband  and  was  entitled  to  pro- 
perty by  inheritance.  It  is  insisted  that  the  statute  only 
applies  to  cases  in  which  the  wife  shall  become  entitled  to 
the  property  during  the  coverture  ;  that  is,  such  as  she  shall 
inherit  during  coverture.  Such  is  not  the  letter  of  the  stat- 
ute, nor  do  we  construe  it  to  be  the  spirit  of  it  The  intention 
was,  that  in  all  cases  in  which  the  wife  was  entitled  to  prop- 
erty by  inheritance,  and  having  two  or  more  sets  of  children, 
as  the  property  came  by  her,  she  and  her  children  should 
share  equally  in  it.  This  was  the  statute  at  the  time  the  def- 
endant contracted  marriage.  The  statute  has  no  reference 
to  the  time  at  which  the  right  of  the  wife  vested.  The  only 
questions  to  determine  his  rights  are,  whether,  when  the  hus- 
band seelcs  to  obtain  possession  of  the  wife's  property,  is  she 
entitled  to  it  by  inheritance;  has  she  a  child  or  children  by 
a  former  marriage  ?  These  questions  being  answered  affir- 
matively, the  statute  applies  and  fixes  the  interest  he  takes. 

Judgment  affirmed. 


T'      ' 
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Lemuel  Licett,  plaintiff  in  error,  w.  The  State  of  Geor* 

GiA,  defendant  in  error. 

[l.J  Tho  admission  of  illegal  evidence  is  not  a  sudicieiit  ground  fur  a  new 
trial,  unless  the  admission  of  it  was  objected  to. 

[2.]  A  confession  maybe  such  that  a  jury  will  be  nt  liberty  to  believe  a  part 
of  it,  and  to  disbelieve  a  part  of  it. 

[3.]  By  the  Act  of  185C,  the  Court  takes  tho  place  of  triers;  therefore,  when 
sitting  as  trier  under  that  Act,    its  decision  must  be  /inal. 

Indictment  for  Simple  Larceny.  Tried  in  Baker  Superi- 
or Court,  before  Judge  Allen,  May  Term,  1857. 

Lemuel  Licett,  the  defendant  below,  was  indicted  for 
stealing  a  sorrel  filly,  the  property  of  Enoch  C.  Brown. 

He  was  tried  at  May  Term,  1857,*  of  Baker  Superior  Court, 
and  found  guilty. 

His  counsel  moved  for  a  new  trial  on  the  following 
grounds : 

1st  Because  the  jury  found  contrary  to  the  evidence. 

2d.  Because  the  Court  erred  in  allowing  the  statements  of 
Isaac  Bush  and  Hardegree  to  go  to  the  jury  as  evidence. 

3d.  Because  the  Court  allowed  the  confession  of  prisoner, 
made  at  Brown's  house,  to  go  to  the  jury;  said  confession 
having,  been  made  while  he  was  in  the  custody  of  Harde- 
gree, and  under  the  restraint  of  Brown,  Hardegree  and  Mus- 
grove  and  otheiy,  and  made  with  the  hope  of  procuring  hi« 
release. 

4th.  Because  the  Court  erred  in  charging  the  jury  that  poss- 
ession of  stolen  goods  was  evidence  of  the  theft ;  said  charge 
being  upon  an  assumed  state  of  facts,  there  being  no  evi- 
dence that  the  defendant  ever  had  possession  of  the  stolen 
filly. 

5th.  Because  the  Court  erred  in  charging  the  jury  that 
confessions,  although  received  with  great  caution,  yet  when 
made  voluntary,  without  restraint,  and  free  from  fear  or  hope 
of  reward,  are  to  be  regarded  as  any  other  evidence,  and  to 


^ 
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be  believed  or  not  according  to  the  truth  of  the  same ;  and  in 
^  refusing  to  charge  that  the  confessions  of  prisoner  were  to  be 
'  received  with  great  caution,  and  that  the  jury  were  bound  to 
regard  the  whole  confession  made  at  the  same  time ;  and  in 
charging  that  they  were  bound  only  to  believe  such  portions 
of  the  confessions  as  they  believed  to  be  true. 

6tb.  Because  the  Court  erred  in  allowing  the  counsel  for 
the  State  to  call  Enoch  C.  Brown  back  to  the  stand  as  a  wit- 
ness, and  examine  him  as  to  facts  before  testified  to,  after  he 
had  been  examined  by  the  State  and  turned  over  to  prison- 
er's counsel,  who  discharged  him  without  cross  examina- 
tion. 

7th.  Because  the  Court  erred  in  not  excluding  Hester  and 
Scurry,  two  tales  jurors,  who  had  made  themselves  compe- 
tent by  their  answers  to  the  questions  prescribed  by  the  Act 
of  1856,  but  who  had  been  challenged  for  cause,  and  proof 
submitted,  that  said  jurors,  from  nimors  and  what  they  had 
heard  of  the  case,  had  formed  and  expressed  an  opinion  a$ 
to  the  guilt  of  the  prisoner. 

8th.  Because  the  Court  erred  in  refusing  the  motion  to 
continue  the  case,  made  on  the  ground  of  the  public  excite- 
ment and  prejudice  against  prisoner,  arising  from  the  trans- 
actions having  recently  occurred. 

The  following  is  the  substance  of  the  brief  of  evidence 
filed  on  the  motion  for  a  new  trial  : 

Enoch  C.  Broivjij  for  the  State,  testified  that  about  the 
night  of  the  24th  December  last,  his  horses  were  out,  and  on 
going  in  search  of  them,  he  found  his  sorrel  filly  missing. 
He  was  not  uneasy  about  her  as  she  was  accustomed  to  run 
out  About  the  20th  January,  he  heard  that  she  had  been 
traded  off;  he  went  to  where  he  had  heard  she  was,  at  Col- 
quitt, in  Miller  county,  and  found  her  in  possession  of  Judge 
,  Bush,  Bush  showed  him  his  filly  in  the  lot  with  two  other 
sorrel  animals  about  the  same  age ;  he  recognized  his  filly 
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id  demanded  her  of  Bush,  who  refused  to  deliver  her  up, 
[e  paid  Bush  fifteen  dollars  before  he  could  get  her,  that  be- 
ig  the  sum  which  Bush  said  he  had  given  in  a  swap  for  her. 
hey  then  took  the  filly  and  went  in  pursuit  of  prisofter; 
iish  went  to  get  back  his  horse  which  he  said  he  had  traded 

defendant  for  the  filly ;  they  remained  together  two  days 
Ld  nights,  '^waiting  round;"  Bush,  after  looking  round  a  day 

two^  went  home,  and  he  loaned  him  the  filly  and  he  pur- 
led alone  after  defendant. 

A  man  by  the  name  of  Hardegrec  brought  prisoner  and 
le  filly  to  his  house ;  prisoner  rode  with  Hardegree,  and 
fardegree  said,  "  here  is  the  man  who  has  confessed  taking 
)ur  filly;"this  was  said  in  the  presence  of  prisoner.  (Coun- 
il  for  prisoner  was  here  allowed  to  examine  witness  as  to 
e  circumstances  under  which  th^  confessions  were  made, 
rfore  they  were  brought  out)  At  the  time  the  confessions 
ere  made,  prisoner  was  in  charge  of  Hardegree,  and  wit- 
ess  and  Musgrove  and  another  man  were  present,  and  they 
ould  not  have  permitted  him  to  go ;  their  intention  was  to 
ive  him  bound  over ;  they  did  not  caution  him  not  to  cou- 
ss,  nor  did  they  inform  him  what  would  be  the  consequence 
he  did  confess ;  no  threats  were  made,  nor  was  any  reward 
Sered  him  to  make  the  confession ;  what  he  said  was  vol- 
ntary  and  of  his  own  accord,  and  prisoner  said  that  his 
)ject  in  making  the  confession  was  to  clear  himself  of  the 
large.  Witness  was  very  angry  when  he  saw  prisoner,  and 
d  at  one  time  threaten  to  stamp  him,  but  thinks  this  was 
tter  the  confession  ;  prisoner  was  a  young  man  and  great- 
'  under  the  strength  of  witness,  at  the  time  he  was  under 
[aidegree's  charge. 

Ck)unsel  for  prisoner,  after  this  examination,  objected  to 
le  confessions  being  admitted  in  evidence.  The  Court 
rerruled  the  objection  ;  and  the  witness  resuming,  testified 
lat  prisoner  said  he  traded  the  filly  to  Judge  Bush,  but  that 
B  did  not  steal  her,  but  traded  for  her ;  that  he  traded  with 
eter  Black,  and  gave  Black  an  account  for  sixty  dollars  and 
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his  note  for  the  balance.  After  this,  witness  had  horses 
caught  to  take  prisoner  to  the  Sheriff;  he  objected  to  riding 
a  mule,  said  he  would  wdk  first ;  so  witness  rode  the  mule 
and  let  prisoner  ride  his  filly.  The  party  went  to  Milford 
about  10  or  11  o'clock  at  night  Mr.  Mason  was  requested 
to  write  out  a  warrant,  and  when  he  returned  he  met  the 
party  at  the  grocery  and  asked  them  to  get  down  and  drink  ; 
prisoner  objected  and  said  he  had  as  soon  sit ;  witness  ob- 
jected to  his  sitting  on  the  horse,  and  ordered  him  down 
while  the  party  were  tying  their  horses  prisoner  put  whip  to 
his  horse  and  escaped.  He  laid  out  some  six  days,  when 
hearing  that  he  was  athis  mother's,  witness  took  a  party  and 
went  to  her  house  and  found  him  between  the  bed  and  mat- 
ress ;  his  mother  denied  that  he  was  there ;  pulled  him  out 
of  the  bed  and  took  him  to  Newton  and  had  him  committed ; 
while  they  were  going  with  him  to  Newton,  witness  got  sor- 
ry for  him,  as  he  was  walking,  and  let  him  get  up  behinS 
him ;  prisoner  suddenly  kicked  the  horse  in  the  flanks,  and 

came  near  throwing  witness  off;  he   then  made   him  dis- 
mount, and  walk.     The  filly  was  worth  a  hundred  and  fifty 

dollars.     Prisoner  stated  that  he  had  traded  for  the  filly  about 

11  o'clock  on  the  night  of  24th  December,  between  the  house 

of  Peter  Black  and  Solomon  Sutton's ;  witness  ueverso     dili«^ 

mare  to  Black  or  to  prisoner. 

Peter  Black,  testified  that  he  knows  the  prisoner,  and 
knew  him  in  December  last ;  never  had  any  trade  with  him 
about  any  property  in  December  last ;  was  in  the  county 
about  Christmas,  but  did   not  see  prisoner  nor  sell  him  any 

mare  or  horse  on  the  24th  December,  nor  at  any  other  time. 

. 

Cross  Examined. — His  name  is  Peter  Blacl:,  and  his  fa- 
ther's name  is  Peter  Black,  and  they  both  reside  in  thife 
county. 

Re-examinecL — His  name  is  Peter  Black,  Jr. 
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Enoch  C.  Brown  was  recalled  by  the  State. — Prisoner  ob- 
jected to  his  being  again  examined;  objection  overruled; 
counsel  for  the  State  saying  that  there  was  a  material  point 
which  he  had  forgotten  when  die  witness  was  on  the  stand 
before.  Brown  then  testified  that  prisoner  said  he  traded 
with  Peter  Black,  and  traded  him  an  account  against  his  bro- 
ther Ransom ;  he  understood  him  to  mean  Peter  Black,  Jr., 
as  witness  knows  of  no  brother  Ransom  which  Peter  Black, 
Sen.  has  \  prisoner  had  lived  with  Ransom  Black,  and  had 
every  opportunity  to  know  that  he  was  brother  to  Peter 
Blacky  Jr. 

The  Court  overruled  the  motion  for  a  new  trial,  and  pris- 
oner by  his  counsel  excepts. 

Law  &  Sims,  W.  E.  Smith,  R.  H.  Clarke,  for  plaintiff  in 
enor. 

SoL  Gen.  Evans,  for  defendant  in  error. 

By  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

The  question  is,  was  the  judgment  overruling  the  motion 
for  a  new  trial  erroneous  ?  and  we  answer.  No. 

The  motion  was  put  upon  eight  grounds.  Of  these,  not 
one,  in  our  opinion,  was  sufficient 

As  to  the  fijst  ground,  we  think  that  it  is  not  true  that 
^  the  jury  found  contrary  to  the  evidence." 

[1.]  As  to  the  second,  it  does  not  appear  that  the  sayings 
of  Bush  and  Hardegree  to  Browu,  were  objected  to.  And 
the  admission  of  even  illegal  evidence  will  not  be  a  ground 
for  a  new  trial,  unless  the  admission  of  it  was  objected  to. 

As  to  the  third,  it  does  not  appear  that  any  threat  of  any 
kind,  or  any  promise  of  any  kind,  had  ever  been  made  to 
the  accused,  at  the  time  when  he  confessed.  His  act  of 
confession  seems  to  have  been  a  purely  voluntary  act. 

As  to  the  fourth,  we  think  that  there  was  evidence  that  the 
accused  had  had  ^'possession  of  the  stolen  filly." 
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As  to  the  fifth,  it  cmild  not  possibly  have  hurt  the  accu- 
sed, that  the  Court  told  the  jury  that  his  confessions  were 
*^  to  be  believed  or  not,  according  to  their  truth." 

[2.]  It  is  not  true  that  a  ^'jury  is  bound  to  regard  the 
whole  of  a  confession  made  at  the  same  time."  The  con- 
fession may  be  such  as  to  require  them  to  believe  a  part  of 
it,  and  to  disbelieve  a  part  of  it.  It  follows,  therefore,  that 
they  are  not  bound  to  regard  more  of  a  confession  than  they 
believe  to  be  true.  In  respect  to  what  is  to  be  the  test,  as  to 
what  part  of  a  confession  is  to  be  believed,  if  any,  and  what 
part  disbelieved,  if  any,  there  is  not  made  any  question  in 
this  case. 

As  to  the  sixth,  this  ground  relates  to  what  was  a  mere 
matter  of  discretion  in  the  Court,  and  there  is  nothing  to 
show  that  the  Court,  in  doing  what  it  did  in  relation  to  the 
matter,  abused  its  discretion. 

As  to  the  seventh,  by  the  Act  of  1856,  prescribing  who  are 
qualified  to  serve  as  jurors  in  criminal  cases,  &c,  the  Court 
takes  the  place  which,  by  the  previous  law,  had  been  occu- 
pied by  triers.    Acts  830, 231. 

Triers,  by  this  previous  law,  might  or  might  not  have  con- 
sidered it  sufficient  to  show  a  juror  biased,  that  he  had,  from 
rumor  and  hearsay,  formed  and  expressed  an  opinion  as  Xo 
the  guilt  or  innocence  of  the  person  on  trial.  They  would 
not  have  been  bound  to  consider  such  evidence  sufficient  to 
show  the  juror  biased.     Hence,  the  decision  of  triers  was 

final. 
[3.]  By  the  present  law,  the  Court  takes  the  place  of  triers. 

Therefore,  by  the  present  law,  the  decision  of  the  Court, 

made  as  trier,  must,  in  like  manner,  be  final. 

As  to  the  eighth  ground,  this  was  abandoned. 

None  of  the  grounds  behig  good,  the  Court  was  right  in 
overruling  the  motion. 

Judgment  affirmed. 
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John  H,  Gilmore,  plaintiff  in  error,  vs,  Jesse  H.  Watson, 

trustee,  defendant  in  error. 

Sew  trial  granted  on  the  ground  that  the  plaintiff  in  the  Court  below,  in  an  ac- 
tion of  Trover,  failed  to  prove  a  legal  title  to  the  notes  sued  for. 

Trover  in  Lee  Superior  Court  Tried  before  Judge  Allbn, 
at  March  Term  1857. 

This  was  an  action  of  Trover  brought  by  Jesse  H.  Wat- 
son, as  trustee  for  Mary  A.  Johnson,  against  Stephen  D.  Hunt 
and  John  H.  Gilmore,  for  the  recovery  of  two  promissory 
notes  made  by  William  Hamrich,  each  payable  to  William 
W.  Gilmore,  or  bearer,  dated  1st  June,  1852,  and  amounting 
in  the  aggregate  to  the  sum  of  twelve  hundred  dollars. 

The  case  was  by  consent  transferred  to  the  appeal  Hunt 
died  after  suit  was  commenced,  and  the  action  proceeded 
against  Gilmore  alone. 

It  appeared  that  the  notes  in  controversy  were  given  by 
Hamrich  to  William  W.  Gilmore  as  the  price  of  a  Hotel  and 
adjoining  lot  in  the  village  of  Starksville,  bought  by  Ham- 
rich from  Gilmore.  There  was  no  question  but  that  the  legal 
title  to  the  property  was  in  Gilmore,  but  Mrs.  Johnson  claim- 
ed that  she  was  the  real  owner,  and  that  Gilmore  held  said 
property  in  trust  for  her,  and  that  she  was  entitled  to  the 
notes  which  were  given  for  its  purchase.  Much  testimony 
was  introduced  on  both  sides,  as  to  the  extent  of  her  right 
and  interest  in  the  property,  and  the  nature  and  character  of 
Gilmore's  title.  Mrs.  Johnson  and  her  husband  were  in  pos- 
session of  it  at  the  time  Hamrich  bought  from  Gilmore,  but 
they  both  admitted  to  him,  and  this  fact  was  not  contested, 
that  Gilmore  had  the  legal  tille. 

William  W.  Gilmore  died  after  the  sale,  and  the  notes 
came  into  the  hands  of  Hunt  and  John  W.  Gilmore  as  his 
administrators. 

The  jury  found  for  the  plaintifl'  gl431  00  damages,  to  be 
dischai^;ed  by  the  delivery  of  the  notes  within  thirty  days 
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Defendant  moved  for.  a  new  trial,  on  the  ground  that  the 
Court  refused  the  motion  to  non-suit  plaintiff,  there  being  no 
evidence  of  a  demand  and  refusal;  and  because  the  verdict 
was  contrary  to  law  and  the  evidence,  and  the  chaise  of  the 
Court 

The  Court  refused  the  motion  for  a  new  trial,  and  defend- 
ant excepts. 

Lyon,  for  plaintiff  in  error. 

Vason  &  Davis  ;  and  Wakren  &  Warren,  for  defendant 
in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  notes  were  given  for  property,  the  legal  title  to  which 
was  in  the  intestate  of  the  plaintiff  in  error,  they  were  made 
payable  to  him,  and  the  legal  interest  and  title  to  the  notes 
were  in  him,  and  they  came  legally  to  the  possession  of  the 
defendant,  as  administrator.  Upon  a  careful  examination 
of  the  evidence  on  both  sides  of  this  case,  we  are  of  opin- 
ion that  the  verdict  of  the  jury  is  contrary  to  the  evidence. 
There  is  but  little  in  the  testimony  of  defendant  in  error  to 
prove,  contrary  to  the  strong  evidence  of  the  plaintiff,  that 
the  legal  title  is  not  in  the  plaintifPs  intestate.  Two  of  the 
witnesses  for  the  defendant  in  error,  testify  to  a  conversation, 
not  positively,  but  from  their  impressions.  This  kind  of  tes- 
timony is  very  weak,  and  entitled  to  but  little  consideration 
against  the  positive  evidence  of  other  witnesses.  The  work- 
man who  repaired  some  part  of  the  house  was  paid  by  the 
intestate.  It  is  tnie  he  had  referred  him  to  Johnson  for  pay, 
but  Johnson  did  not  pay.  The  evidence  of  the  Sheriff  does 
not  strengthen  the  case  of  the  plaintiff  below.  It  proves 
that  the  intestate  referred  him  to  Johnson  to  pay  an  execu- 
tion issued  on  a  judgment  founded  on  a  note  which  was  giv- 
en for  the  property;  and  that,  on  application  to  him  he  did 
not  pay.    The  evidence  shows,  to  my  mind,  that  if  the  party 
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has  a  remedy,  it  is  in  a  Court  of  equity.  It  would  be  a  rath- 
er hard  case  to  allow  the  trustee  of  a  married  woman  to  re- 
cover in  an  action  of  Trover,  from  the  administrator  of  a  for- 
mer deceased  trustee,  property  which  he  held  in  trust,  when 
the  proceedings  showed  clearly  that  the  trustee  was  largely 
in  advance  to  his  cestui  que  trust  It  is  far  from  settled  in 
our  mind,  that  the  intestate  was  in  fact  a  trustee ;  and  that 
this  case  shows  anything  more  than  the  effort  of  a  brother 
to  aid  a  sister  whose  husband  was  in  reduced  circumstances, 
to  support  herself  and  her  family. 

Judgment  reversed. 


Abner  p.  Powers,  ei  al.  plaintifiis  in  error,  vs.  The  Inpseior 
Court  of  Doughertt  County,  et  aL  defendants  in  error. 

The  Act  of  1855,  "  to  authorize  the  county  of  Dougherty  to  aid  in  constructiiig 
the  Georgia  and  Florida  Railroad,  between  Albany  and  Amcricus,  or  any 
other  Railroad  nianiog  to  said  county,  by  the  subscription  for  stock,  and  the 
issae  of  bonds  therefor,  upon  a  vote  of  the  citizens,"  is  constitutional. 

In  Equity  from  Dougherty.  Decision  by  Judge  Allen,  at 
Chambers,  25th  January,  1857. 

This  was  a  bill  filed  by  George  Walker  and  Abner  P.  Pow- 
ers, against  the  Inferior  Court,  Tax  Collector  and  Sheriff  of 
Dougherty  countj',  for  an  injunction,  to  restrain  the  collection 
of  certain  tax  executions  issued  against  complainants. 

The  bill  states,  that  complainants,  although  non-residents 
of  Dougherty  county,  are  the  owners  of  considerable  real 
and  personal  estate  situated  therein ;  and  were  the  owners  of 
said  property  prior  to  the  24th  day  of  November,  1855.  That 
on  said  day  the  General  Assembly  of  the  State  of  Georgia 
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passed  an  Act  authorizing  the  Inferior  Court  of  said  county 
to  submit  the  question  of  subscribing  for  stock  in  a  Rail- 
road to  the  legal  voters  of  said  county ;  and  if  a  majority  d 
the  votes  cast  should  be  in  favor  of  subscription,  then  the 
Inferior  Court  was  authorized  to  subscribe  for  a  certain 
amount  of  capital  stock,  to  issue  bonds  and  to  assess  and 
levy  a  tax  for  the  payment  of  the  interest  accruing  on  said 
bonds,  and  for  the  ultimate  redemption  of  the  bonds  them* 
themselves. 

The  following  is  the  Act  referred  to  : 

wJn  •Set  to  authorize  the  county  of  Dougherty  to  aid  in  con^ 
structing  the  Georgia  and  Florida  Railroad  between  Al- 
bany and  AmericuSy  or  any  other  Railroad  running  to 
said  county  J  by  the  subscription  for  stock  and  the  issue  qf 
bonds  thertfor,  upon  a  vote  qf  the  citizens. 

Approved,  Nov.  24th,  1855. 

1.  Section  I.  Be  it  enacted,  fyc.^  That  the  county  of  Dough* 
erty  shall  be  a  corporation  with  all  the  necessary  powers  and 
liabilities  for  the  purposes  of  this  act,  and  shall  be  represen- 
ted in  its  corporate  capacity  by  the  Inferior  Court  of  said 
county. 

2.  Sec  II.  Be  it  further  enacted^  That  on  the  first  Mon- 
day in  January,  1856,  and  any  time  thereafter  which  shall 
l>e  determined,  ordered  and  published  by  the  Inferior  Court 
giving  at  least  thirty  days  notice  thereof,  the  legal  voters 
of  Dougherty  county  shall  assemble  af,  the  Court  House,  and 
the  Election  Precincts  in  said  county,  and  vote,  ^county  sub- 
scription'*  or,  "no  county  subscription.*'  The  election  shall 
l>e  held  and  conducted  in  the  same  manner  as  elections  aie 
required  to  be  held  for  county  of&cers,  and  the  returns  shall 
be  made  to  the  Justices  of  the  Inferior  Court,  who  shall  con- 
solidate the  returns  and  enter  the  result  upon  the  minutes  or 
records  of  the  Court,  and  if  a  majority  of  the  votes  so  cast 
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shall  have  been  for  "county  subscription/'  then  the  Inferior 
Court  shall  subscribe  not  less  than  one  hundred  thousand 
dollars,  nor  more  than  one  hundred  and  fifty  thousand,  to 
the  capital  stock  of  the  Georgia  and  Florida  Railroad  Com- 
pany, or  such  other  Railroad  Company  as  may  be  indicated 
on  a  majority  of  the  votes  cast  for  **county  subscription;" 
and  shall  issue  bonds  of  Dougherty  county  therefor  to  such 
Railroad  Company  in  payment  for  such  stock  at  par  value, 
in  amounts  not  exceeding  one  thousand  dollars  each,  paya- 
ble not  exceeding  ten  years  from  date,  bearing  interest  at  se- 
ven per  cent,  per  annum  payable  semi-annually  at  such  place 
or  places  as  the  said  Inferior  Court  shall  determine. 

3.  Sec  III.  Be  it  further  enact ed^  That  the  capital  stock 
subscribed  by  Dougherty  county  in  the  Georgia  and  Florida 
Railroad  Company,  or  any  other  Company,  under  the  pro- 
visions of  this  act,  as  well  as  the  resources  derivable  from 
the  county  tax  shall  be  pledged  for  the  redemption  of  the 
bonds,  and  the  said  stock  shall  not  be  used  or  transferred  for 
any  other  purpose,  but  the  dividends  of  profit  shall  be  ap- 
propriated to  the  payment  of  interest  on  bonds,  and  the  stock 
shall  be  appropriated  16  the  redemption. 

4.  Sec.  IV.  Be  it  further  enact edj  That  the  Inferior  Court 
of  Dougherty  county  shall  assess  and  collect  a  county  tax  of 
such  per  cent,  upon  the  State  tax  as  shall  be  sufficient  to  pay 
the  interest,  protect  the  credit  and  should  it  be  necessary  af- 
ter the  application  of  the  county  Railroad  stock  for  that  pur- 
pose, to  provide  for  the  redemption,  at  maturity,  of  said  coun- 
ty bonds  as  may  be  issued  under  this  act ;  Provided,  that 
nothing  in  the  foregoing  sections  of  this  act  shall  be  so  con- 
strued as  to  pledge  or  appropriate  any  portion  of  the  State 
tax  to  be  raised  in  said  county  for  the  payment  of  interest 
on,  or  redemption  of  said  Bonds. 

The  bill  further  states,  that  in  pursuance  of  the  provisions 
of  said  Act,  the  Inferior  Court  admitted  an  election,  which 
was  held  on  the  first  Monday  in  January,  1856,  and  at  which 
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a  majority  of  the  votes  cast,  was  in  favor  of  '^  county  sub- 
scription;" and  said  Inferior  Court,  therefore,  subscribed  for 
$150,000  stock  in  the  Georgia  and  Florida  Railroad,  and 
issued  bonds  for  that  amount.  That  afterwards  said  Inferior 
Court  assessed  and  directed  to  be  collected,  a  tax  of  a  certain 
per  cent,  upon  the  State  tax,  to  meet  the  liabilities  incurred 
and  arising  from  said  bonds.  And  the  Tax  Collector  of  said 
county  had  issued  executions  against  complainants  for  their 
proportion  of  said  tax,  and  the  Sheriff,  in  whose  hands  said 
executions  had  been  placed,  was  proceeding  to  levy  and  col- 
lect the  same  out  of  the  property  of  complainants. 

The  bill  charges  that  the  said  Act  of  the  Legislature  is 
imconstitutionU,  null  and  void,  and  prays  that  said  exe- 
cutions be  enjoined. 

The  Chancellor  refused  to  sanction  the  bill  or  to  grant  an 
injunction,  and  counsel  for  complainants  except,  and  assign 
error  upon  the  following  grounds: 

1st  Because  the  Act  of  the  Legislature,  upon  which  the 
Inferior  Court  acted,  is  unconstitutional  in  this,  that  it  gives 
to  said  Court  unlimited  power  of  taxation  for  Railroad  pur- 
poses. 

2d.  Because  said  Act  incorporates  the  county  of  Dougher- 
ty, without  any  object  specified. 

3d.  Because  the  taxing  power  is  legislative  and  not  judi- 
cial, and  that  the  Legislature  cannot  delegate  a  power  to  tax, 
it  being  a  delegated  power  to  them. 

4th.  Because  said  Act  authorizes  a  citizen  of  the  countf 
of  Dougherty  to  be  taxed  for  a  private  corporation. 

5th.  Because  it  takes  private  property  for  public  use,  with- 
out just  compensation. 

6th.  Because  it  is  unjust  and  unequal  in  this,  that  it  taxes 
the  citizens  of  Dougherty  county,  and  not  of  the  State  at 
lai^e,  and  is  partial. 

7th.  Because  it  authorizes  a  tax  upon  the  property  of  com- 
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plainants,  they  being  citizens  of  this  State^  without  their  be- 
ing heard,  either  by  their  vote  or  otherwise. 

8th.  Because  the  citizens  of  Dougherty  county  are  taxed, 
when  said  Railroad  nins  through  other  counties,  Lee  and 
Sumter,  whose  citizens  are  not  taxed. 

9th.  Because  said  Act  has  seriously  damaged  the  property 
of  complainants,  by  preventing  the  Railroad  from  being  built 
to  the  town  of  Gillionville. 

10th.  Because  the  body  of  the  Act  contains  matter,  differ- 
ent from  its  caption  or  preamble. 

P.  J.  Strozier,  for  plaintiffs  in  error. 

By  the  Court. — Bennino,  J.  delivering  th*e  opinion. 

The  only  question  in  this  case  is,  whether  the  Act  of  1855, 
"to  authorize  the  county  of  Dougherty,  to  aid  in  construct- 
ing the  Geoi^ia  and  Florida  Railroad  between  Albany  and 
Americus,  or  other  Railroad  running  to  said  county,  by  the 
subscription  of  stock  and  the  issue  of  bonds  therefor,  upon 
a  vote  of  the  citizens,  is  constitutional }  If  the  Act  is  con- 
stitutional, the  decision  of  the  Court  below,  there  is  no  doubt, 
was  right 

This  Act  makes  **  the  county  of  Dougherty,"  a  corpora- 
tion; makes  the  Inferior  Court  of  that  county  the  representa- 
tive of  that  corporation  ;  requires  that  Court,  at  the  option  of 
the  "legal  voters"  of  the  county,  to  subscribe,  not  less  than 
f  100,000,  nor  more  than  $150,000,  to  the  capital  stock  of  the 
Georgia  and  Florida  Railroad  Company,  or  such  other  com- 
pany as  might  be  "indicated"  by  a  majority  of  the  voters  of 
the  county,  and  to  issue  to  such  Railroad  Company,  in  pay- 
ment for  the  stock  that  should  be  so  subscribed  for,  the  coun- 
ty corporation  bonds,  bearing  seven  per  cent  interest  per 
annum,  of  which  bonds,  the  principal  was  to  be  payable  in 
not  more  than  ten  years,  and  the  interest  semi-annually; 
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pledges  the  stock  that  might  be  thus  subscribed  for,  ^  as  wdl 
as  the  resources  derivable  from"  a  county  tax,  (for  which  it 
provides,)  for  the  redemption  of  the  bonds ;  prohibits  the 
stock  that  might  be  subscribed  for,  from  being  ^  used  or  trans- 
ferred for  any  other  purpose,"  but  says  that  ^  the  dividends 
of  profit  shall  be  appropriated  to  the  payment  of  interest  on 
bonds,  and  the  stock"  shall  be  appropriated  to  the  ^redemp- 
tion ;"  and  authorizes  and  requires  the  Inferior  Conrt,  to  ^  as- 
sess and  collect  a  county  tax  of  such  per  cent  upon  the 
State  tax,  as"  should  '^be  sufficient  to  pay  the  interest,  protect 
the  credit,  and,  should  it  be  necessary  after  the  application 
of  the  county  Railroad  stock  for  that  purpose,  to  provide  for 
the  redemption,  at  maturity,  of  such"  bonds  as  might  be 
issued  under  the  Act.    ^cts  of  1855-9.     184. 

For  the  interest  on  the  bonds,  the  "  profits"  of  the  stock 
were  to  be  primarily  liable,  and  the  tax-payers  secondarily 
liable ;  for  the  principal  of  the  bonds,  the  stock  itself  was  to 
be  primarily  liable  and  the  tax-payers  secondarily  liable ; 
in  other  words,  the  tax-payers  were  to  lend  their  credit  to  the 
county,  and  look  for  their  security  and  indemnity,  to  the 
Railroad  stock  got  by  the  county  on  that  credit,  and  to  such 
benefits  of  a  general  nature  as  might  flow  from  the  Railroad. 
This  was  the  great  ^eci  of  the  Act. 

This  being  so,  it  is  manifest,  that  whether  this  security  or. 
indemnity  was  sufficient  or  not,  would  depend  on  what  would 
be  the  value  of  the  purchased  stock,  added  to  what  would  be 
the  value  of  the  benefits  conferred  by  the  Railroad.  If  it 
should  be  so,  that  this  stock  would  all  the  time  be  at  or  above 
par  value,  the  stock  itself  would  be  a  source  of  full  security 
or  indemnity.  If  it  should  be  so,  that  the  stock  would  be 
below  par,  yet,  still,  if  its  value  added  to  the  value  of  the 
benefits  conferred  by  the  Railroad,  would  make  a  sum  equal 
to  what  would  have  been  the  value  of  the  stock,  if  the  stook 
had  been  at  or  above  par,  then  the  stock  and  these  benefits 
taken  together,  would  be  a  source  of  full  security  or  indem- 
nity. 
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It  could  not  be  known  before  the  completion  of  the  road^ 
what  would  be  the  value  of  the  stock,  nor  what  would  be 
the  value  of  the  benefits  to  result  from  the  road:  indeed, 
what  would  be  the  value  of  these  benefits,  could  not  be 
known  with  anything  like  certainty  afterwards.  All  that 
could  be  known  before-hand  on  these  points,  was  what  might 
be  the  opinion  on  them,  of  those  persons  best  qualified  to 
form  an  opinion  on  them,  and  most  interested  to  form  that 
opinion  conectly.  Those  persons,  in  very  large  proportion, 
were  the  voters  of  Dougherty  county.  And,  for  knowing 
their  opinion  on  the  points  the  Act  provided. 

And  their  opinion  was  ascertained.  When  those  voters 
voted  ^subscription,"  they  proclaimed,  that  they  considered 
the  value  of  the  stock  and  the  value  of  the  benefits  to  re- 
sult firom  the  road,  to  be  at  least  equal  to  the  value  of  the 
bonds,  for  in  so  voting,  they  agreed  themselves  to  endorse 
the  bonds  on  the  sole  security  of  that  stock  and  those  bene- 
fits. 

As  to  the  sufiiciency  of  the  security  or  indemnity,  this, 
then,  was  the  opinion  of  the  persons  who  were,  in  large  part, 
those  who  were  best  qualified  to  form  an  opinion  on  that 
subject,  and  most  interested  in  that  opinion  being  a  correct 
one. 

And  this  opinion  has  not  yet  been  refuted.  Indeed  it  is 
sin  opinion  that  can  be  refuted  by  nothing  but  the  event ; 
indjthe  event  lies  still  far  in  the  future,  as  far  in  the  future  as 
the  winding  up  of  the  Railroad  company.  And  indeed  it  is 
an  opinion  that  stands  as  yet,  unweakened  by  any  counter 
opinion.  There  is  not  a  counter  opinion  expressed  even  in 
the  bill.  Whereas  it  is  an  opinion  that  stands  supported  by 
the  concurring  opinion  of  all  the  stockholders  in  the  road. 
Ind  many  of  them  must  be  persons  who  can  look  only  to 
heir  stock  for  their  security. 

If  this  opinion  was  correct,  then,  the  security  and  indem- 
lity  provided  by  the  Act  for  the  county  tax-payers  was  full,^^ 
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And  certainly  such  an  opinion  as  this  is  entitled  to  some 
respect. 

At  all  events,  such  was  the  only  security  and  indemnity 
provided  by  the  Act,  viz :  the  stock  taken  by  the  county  and 
the  benefits  to  result  from  the  road. 

Is  it  proper  to  count  these  benefits  in  counting  the  security 
and  indemnity  given  to  the  county  tax-payers  ? 

There  is  a  law  which  compels  every  man  to  contribute  so 
much  labor  every  year  to  keeping  up  the  common  roads. 
And  in  counting  his  indemnity,  there  is  nothing  to  count  but 
the  benefits  of  a  general  nature  to  result  from  the  existence 
of  common  roads. 

Every  man  has  rights  in  the  common  road?  True.  And 
every  man  has  rights  in  a  Railroad.  A  Railroad  is  a  com- 
mon carrier ;  and  every  man  has  the  right  to  compel  a  com- 
mon carrier  to  carry  him  and  his  goods,  on  the  payment  to 
the  carrier  of  what  the  law  deems  compensation. 

The  difference  in  the  two  cases,  therefore,  is  one  merely 
of  degree.  The  compensation  may  perhaps  be  better  in  the 
one  case  than  in  the  other,  that  is  all  One  thing  is  certain ; 
these  are  real  benefits,  such  as  "  put  money  in  the  purse.*'  In 
the  neighborhood  of  the  Railroad,  land  rises ;  wages  advance. 

So  much,  then,  for  the  Act  viewed  in  its  great  effect;  the 
effect  complained  of  in  this  bill  in  equity.  That  effect,  as  we 
have  seen,  was,  in  substance,  to  compel  the  payers  of  the 
county  tax  to  lend  their  credit  to  the  county  on  the  security 
and  compensation  of  the  Railroad  stock  taken  by  the  county, 
and  of  the  benefits  to  flow  to  the  public  from  the  existence 
of  the  Railroad. 

:  Now  what  means  did  the  Act  take  to  accomplish  this  effect  ? 
*-lt  made  the  county  of  Dougherty  a  corporation,  represented 
by  the  Inferior  Gourt  of  that  county;  it  required  such  Infe- 
^rior  Court  to  issue  to  the  Railroad  company  the  bonds  of  the 
county  to  the  extent  of  from  8100,000  to  J5 150,000  in  pay- 
ment for  so  much  stock  in  the  company ;  it  pledged  this 
stock  for  the  payment  of  the  bonds;  it  enjoined  the  Inferior 
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Court,  in  case  this  stock  should  prove  insufficient  to  pay  the 
bonds,  to  assess  and  collect  a  county  tax  that  should  be  suf- 
ficient to  pay  the  bonds.  These  were  the  means  the  Act 
took  to  accomplish  the  eifect. 

Such  then  being  the  Act  in  its  effect,  and  in  the  means  it 
look  to  accomplish  that  effect;  is  it  constitutional?  This  is 
the  question. 

And  first  as  to  the  Constitution  of  the  United  States. 

This  Act  is  the  Act  of  a  State,  and  therefore,  if  it  violates 
any  part  of  the  Constitution  of  the  United  States,  the  part 
must  be  some  one  of  those  parts  which  impose  restrictions 
on  the  States. 

Of  those  parts,  there  is  one  which  says,  that  no  State  shall 
pass  any  "  expostjacto  law,  or  law  impairing  the  obligation  of 
contracts.  But  no  law  except  a  law  relating  to  crime,  can  be 
an  expost  facto  law ;  and  this  Act  is  not  a  law  relating  to  crime. 
And  no  law  except  a  law  relating  to  existing  contracts,  can  be 
a  law  impairing  the  obligation  of  contracts;  and  this  Act  is 
not  a  law  relating  to  existing  contracts.  This  part  then,  is 
not  violated  by  the  Act. 

The  others  of  those  parts  are,  if  possible,  still  less  violated 
by  the  Act.    It  is  useless  to  refer  further  to  them. 

There  is  a  claust  of  the  Constitution  in  these  words :  "nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation ;"  but  this  clause  is  in  the  amendments ;  and 
Ihe  amendments  restrict,  not  the  power  of  the  States,  but  the 
power  of  the  United  States.     7.  Peters,  243. 

Besides,  there  was  in  this  case,  what,  perhaps,  it  is  to  be 
presumed,  for  the  present  at  least,  tvas  "just  compensation." 

In  brief,  this  Act,  whether  considered  in  its  effect ,  or  in  its 
tneanSf  does  not  appear  to  us  to  be  contrary  to  any  thing  in 
Ihe  Constitution  of  the  United  States. 

Secondly,  as  to  the  Constitution  of  the  State. 

And  first,  was  the  Act,  considered  in  its  effect^  in  accord- 
ance with  the  Constitution  of  the  State? 

The  Act  in  its  effect,  was,  as  we  have  seen,  an  Act  to  com- 
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pel  the  payers  of  the  county  tax  of  Dougherty  coun^,  ta 
lend  their  credit  to  that  county^  on  the  security  of  the  stock 
to  be  taken  by  the  county  in  the  Railroad  company,  and  of 
the  benefits  to  result  to  the  public  from  the  road. 

Every  law  passed  by  the  Legislature,  is  in  accordance  with 
the  Constitution  of  the  State,  if  it  be  a  law  which  that  Cool- 
stitution  has  given  the  Legislature  the  power  to  pas&  That 
Constitution  has  given  the  Legislature  the  power  to  paas.aU 
such  laws  as  it  may  deem  to  be  necessary  and  proper  for  the 
good  of  the  State,  if  they  are  not  contrary  to  something  con- 
tained in  that  Constitution.  '^The  General  Assembly  shall 
have  power  to  make  all  laws  and  ordinances  which  thejr 
shall  deem  necessary  and  proper  for  the  good  of  the  State, 
which  shall  not  be  repugnant  to  this  Constitution.''  This  ts 
the  language  of  the  Constitution.  And,  according  to  this 
language,  it  takes  two  things,  and  only  two,  to  make  an  Act 
of  the  Legislature  constitutioniil;  one,  that  the  Legislature 
shall  deem  the  Act  to  be  necessary  and  proper  for  the  good 
of  the  State;  the  other,  that  the  Act  shall  not  be  repugnant 
to  the  Constitution.  Consequently,  if  these  two  things  exist 
with  respect  to  an  Act,  the  Act  is  constitutional,  no  matter 
what  sort  of  an  Act  it  is. 

And  of  these  two  things,  one,  it  may  doubtless  be  assum- 
ed, exists  in  respect  to  even/  Act  passed  by  the  Legislature. 
It  may  be  assumed  that  the  Legislature  deems  every  Act  pass- 
ed by  it  to  be  an  Act  th^t  is  necessary  and  proper  for  the  good 
of  the  State,  that  is,  I  suppose,  necessary  and  proper  to  bring 
about  some  particular  thing  or  things,  which,  in  the  opiaion 
of  the  Legislature,  will  be  for  the  good  of  the  State. 

The  question  then,  whether  an  Act  is  constitutional  or  not, 
ihust  turn  upon  this  alone ;  whether  the  other  of  the  two 
things  exists  in  respect  to  the  Act ;  that  is  whether  the  Act 
is  ^'repugnant"  to  the  Constitution. 

Assuming,  then,  that  the  Legislature  in  passing  this  Act, 
deeme^  it  to  be  necessary  and  proper  for  the  good  of  the 
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State,  the  only  question  at  present  is,  whether  the  Act  con- 
sidered in  its  ^ect  was  repugnant  to  the  Constitution. 

An  Act  to  he  repugnant  to  the  Constitution  has  to  be  re- 
pliant to  something  contained  in  the  Constitution.  Now 
of  the  things  contained  in  the  Constitution  which  is  the  one 
diat  the  Act  in  its  effect  is  repugnant  to  ?  That  one  has  not 
been  pointed  out  to  us,  and  we  are  unable  to  discover  it  for 
<ranelvea  There  is  no  provision  in  the  Constitution,  to  the 
effect,  that  the  Legislature  shall  pass  no  law  compelling  the 
tax  payers  of  a  county,  to  lend  their  credit  to  the  county, 
with  ot  without  security,  to  enable  the  county  to  do  this 
thing  or  that  thing. 

There  is  nothing  in  the  Constitution,  saying  that  the  Leg- 
islature shall  pass  no  law  interfering  with  private  rights,  with 
Of  without  compensation.  If  there  had  been,  many  laws 
that  now  exist,  or  that  have  existed,  could  never  have  existed. 

Among  them  I  may  mention  the  following: 

L  Charters  to  Railroad  companies,  allowing  the  compa- 
nies to  take  the  land  over  which  their  railroad  is  run,  on 
paying  for  the  land  whatever  arbitrators  or  a  jury  might  say 
the  land  was  worth.  * 

2.  Charters  to  cities,  allowing  them  to  open  and  to  close 
streets;  to  prescribe  the  materials,  &c,  out  of  which  houses 
sire  Xo  be  built ;  above  all,  allowing  them  to  lay  and  collect 
raxes,  and  not  giving  the  tax  payer  anything  by  way  of  in- 
lemnity  or  compensation,  except  suph  benefit  as  may  result 
to  him  from  the  money's  being  well  spent  in  public  affairs. 

9.  Acts  allowing  cities  to  take  stock  in  railroad  corpora- 
tions, and  in  banking  corporations.  la  every  such  case,  the 
money  with  which  such  stock  is  paid  for,  must  come«directly 
or  indirectly  out  of  the  private  pocket  of  the  tax  payer.  See 
\  case  decided  at  Macon,  January,  1857,  on  this  question* 

4.  Acts  requiring  the  State  itself  to  take  stock  in  3uch  cor- 
>Qrationa.  The  State  must  take  the  moaey,  with  which  it 
purchases  such  stock,  from  the  tax-payer. 
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5.  Laws  allowing  the  Inferior  Court,  on  the  recommenda- 
tion of  the  grand  jury,  to  lay  and  collect  a  county  tax, 

6.  Laws  authoiizing  war.  In  every  such  law,  there  is  as- 
serted the  principle,  that  the  State  may  compel  the  citizen  to 
march  into  the  cannon's  mouth,  "at  the  word  of  command,'' 
and  yet  not  be  bound  to  pay  him  or  his  family  anything  for 
the  loss  of  his  life  or  his  limb.  Pensions  are  gratuities.  If  we 
admit  that  the  State  may  compel  its  very  best  men  to  yield 
it  their  lives,  whenever  it  deems  the  public  good  to  require  a 
war,  is  it  not  like  straining  at  a  gnat  and  swallowing  a  camel, 
to  deny  that  the  State  may  compel  its  citizens  to  yield  it  a 
part  of  their  credit,  or  of  their  property,  whenever  it  deems 
the  public  good  to  require  something  done,  which  cannot  be 
done  without  a  part  of  their  credit,  or  of  their  property? 

7.  Certain  laws  which  I  will  call  laws  of  negation. 

1st.  Laws  saying  that  a  man  shall  not  lay  out  his  money  in 
negroes,  if  these  have  been  imported  into  the  State  from 
another  State,  for  the  purposes  of  trade. 

2d.  Laws  stopping  a  man  from  work  and  business,  every 
seventh  day. 

J34  Laws  depriving  married  women  of  liberty  and  of  the 
right  of  property  laws  depriving  all  women  of  political 
rights. 

4th,  Laws  depriving  men  of  their  liberty  for  debt.  They 
get  no  pay  for  the  time  lost  in  prison. 

5th.  Laws  depriving  men  of  property,  of  liberty,  of  life, 
for  crime. 

6th.  Laws  depriving  a  whole  race,  of  every  right,  except 
the  right  to  life;  and  this,  not  for  debt,  not  for  crime;  the 
laws  of  slavery. 

In  many  of  these  instances  there  is  no  compensation  of- 
fered or  thought  of,  except  that  sort  of  indirect  compensation 
which  consists,  in  good  done  to  the  public* 

The  argument  of  the  plaintiflPs  to  make  out  the  Act,  con- 
sidered as  to  its  effect,  unconstitutional,  was,  in  substance 
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this,  that  the  Act  was  an  ujyust  law.  See  the  4th,  5th,  6th, 
7th,  8th,  and  9th  grounds  of  the  bill  of  exceptions. 

Their  counsel  did  not,  however,  cite  any  particular  clause, 
or  part  of  either  the  Constitution  of  the  United  States,  or  the 
Constitution  of  the  State,  as  a  clause  or  part,  saying  that  a 
State  shall  not  pass  any  unjust  law. 

What  then  is  this  argument  worth  ? 

First:  Suppose  it  to  be  true,  that  the  Act  is  unjust  in  its 
effect;  does  that  make  it  repugnant  to  any  thing  contained  iu 
either  Constitution.  Is  there  any  thing  contained  in  either, 
that  says,  that  no  unjust  law  shall  be  passed  ?    There  is  not. 

Secondly:  But  it  cannot  be  admitted,  that  the  Act  is  un- 
just, at  least  in  the  sense  of  the  word  unjust  by  which 
Courts  must  be  governed.  So  far  as  they  are  concerned, 
justice  is  law — the  law  of  the  land,  not  some  "higher 
law."  And  then,  this  Act  gives,  as  we  have  seen,  what 
may  be  considered  indemnity  until  the  event  shows  it 
not  to  bo  indemnity;  and  I  suppose,  that  an  Act  touching 
private  rights,  but  giving  indemnity,  may  be  tolerated  by 
even  "the  higher  law." 

If  then  this  Act  considered  as  to  its  effect^  was  not  repug- 
nant to  any  thing  in  the  Constitution  of  the  State,  was  it, 
considered  as  to  the  mean^  it  took  to  accomplish  that  effect, 
repugnant  to  anything  contained  in  that  Constitution  ?  This 
is  the  remaining  question. 

The  means,  the  Act  adopted  for  this  purpose,  may,  as  we 
have  seen,  be  stated  to  be  these;  it  made  "the  county *of 
Dougherty'*  a  corporation,  Avith  the  Inferior  Court  as  its  rep- 
resentative; it  required  the  Inferior  Court  to  issue  the  bonds 
of  the  county  to  the  Railroad  company,  amounting  to  not 
less  than  ^100,000,  and  not  more  than  $150,000,  in  payment 
for  so  much  stock  of  the  company ;  and  it  required  that 
Court  to  assess  and  collect  a  county  tax  sufficient  to  pay  the 
bonds  in  case  the  bonds  could  not  be  collected  out  of  this 
purchased  stock. 
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Was  the  Act  in  respect  to  these,  its  meafis,  repugnant  to 
any  thing  in  the  Constitution  ?    If  so,  to  what  thing  ? 

Nothing  was  pointed  out  to  us  as  such  a  thing  by  the 
plaintiff,  either  in  their  bill  of  exceptions,  or  in  the  argu- 
ment of  their  counsel. 

The  only  grounds  in  the  bill  of  exceptions  bearing  on  the 
present  point,  are  the  first,  second  and  third. 

Of  these,  the  first  is,  that  the  Act  gives  to  the  Inferior 
Court  unlimited  power  of  taxation  for  Railroad  purposes. 
But  in  fact,  the  Act  in  effect,  gives  that  Court  power  to  col- 
lect no  more  in  taxes  than  shall  be  sufficient  to  pay  on  bonds 
that  cannot  exceed  jSl 50,000  in  amount,  such  balance  as 
may  remain  due  on  them  afler  certain  Railroad  shares,  bonght 
with  those  bonds,  shall  have  been  applied  to  the  payment  of 
the  bonds. 

The  second  is,  that  the  "Act  incorporates  the  county  of 
Dougherty,  without  any  object  specified." 

But  what  the  object  was,  is  apparent  It  was  to  enable 
the  count}/  to  aid  in  the  construction  of  the  road. 

Besides,  is  every  Act  which  merely  fails  to  specify  ^^  ^- 
jeei,  repugnant  to  the  Constitution  ?     Surely  not. 

The  third  is,  that  the  taxing  power  is  legislative,  and  not 
judicial;  and  that  the  Legislature  cannot  delegate  a  power 
to  tax,  it  being  a  delegated  power  to  them.'' 

Admit  it  to  be  true,  that  the  taxing  power  is  legislative  and 
not  judicial,  yet  what  of  it  ?  This  Act  does  not  seek  to  make 
the  taxing  power  judicial.  This  Act  itself  imposes  whatever 
tax  there  is  imposed :  it  confers  on  the  Inferior  Court  only 
the  power  to  ^assess,  and  collect/^  the  tax.  It  sets  a  limit 
beyond  which,  the  tax  cannot  go,  viz:  the  amount  that  may 
remain  due  on  the  bonds  after  their  stock,  dividends  and  all 
shall  have  been  applied  to  their  payment  The  office  which 
it  confers  on  the  Inferior  Court,  is,  merely  to  apply  this  stock 
to  the  payment  of  the  bonds,  and  then,  if  the  stock  shall  not 
prove  sufficient  to  pay  the  whole  of  the  bonds,  to  assess  and 
collect,  in  taxes,  enough  to  pay  the  balance.    The  Act  can* 
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not  tell  whether  there  will  be  any  balance ;  nor  whether,  if 
there  shall  be  any,  what  will  be  its  amount  So,  it  requires 
the  Inferior  Court  to  ascertain  these  things,  and  when  it  has 
done  so,  to  regulate  itself  by  them. 

In  this  respect,  the  Act  does  no  more  than  what  is  done 
by  the  general  tax  Act.  That  Act  makes  it  the  duty  of  the 
Governor  and  Comptroller  General,  to  '^assess  such  a  rate  per 
cent  not  exceeding  one  twelfth  of  one  per  cent  on  the  entire 
amount,"  (of  the  taxable  property,)  "as  will  raise  an  amount 
of  revenue,  corresponding  to  the  wants  of  the  State,  and  no- 
tify the  several  tax  collectors  throughout  the  State,  of  the  rate 
per  cent  so  imposed,  and  the  amount  to  be  collected  by  him 
in  each  county."  This  amount,  the  Act  says,  shall  not  ex- 
ceed (400,000  exclusive  of  the  expenses  of  collection. — ^Acts 
qf  1851-%  291.     Acts  of  1853-'4,  109. 

The  taxing  power  no  more  pertains  to  the  executive  de- 
partment, than  it  does  to  the  judiciary  department 

There  are  other  Acts  still  more  nearly  resembling  this ;  as 
first,  the  Act  of  1821,  to  authorize  the  Inferior  Courts  to  levy 
extraordinary  taxes  on  the  recommendation  of  two-thirds  of 
the  grand  jury.  This  Act  merely  sets  a  limit  to  the  Court'9 
taxing  powers.  The  tax  is  not  to  exceed  "  fifty  per  centum 
oii  the  general  State  tax  annually."     CobVs  Dig,  184. 

Secondly;  The  Act  of  1856,  to  authorize  the  Inferior 
Courts,  upon  the  recommendation  of  the  grand  juries,  to  as- 
sess and  collect  a  tax  for  the  payment  of  "jurors."  This 
Act  authorizes  the  justices  of  those  Courts,  on  the  recommen« 
dation  of  the  grand  juries  "  to  assess  and  raise  a  tax  for  the 
reasonable  compensation  of  the  grand  and  petit  jurors." 
Here  is  rather  a  wide  margin  given  to  those  Courts.  Acta  of 
l855-'6,  274. 

In  all  of  these  cases,  the  question  is,  whether  the  power' 
given  to  one  department,  be  the  power  confined  within  limits 
or  not,  be  it  great  or  small,  certain  or  uncertain,  is  a  power 
"  properly  attached"  to  one  of, the  other  two  departments. 
The  words  of  the  Constitution  are,  "  no  person  or  collection 
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of  persons,  being  of  one  of  those  departments/'  (the  legis- 
lative, executive  and  judiciary  departments,)  "shall  exercise 
any  power  properly  attached  to  either  of  the  others,  except 
in  the  instances,"  by  itself  "  expressly  permitted."  CobVi 
Dig.  1111. 

Now,  can  it  be  said  with  truth,  that  such  powers  as  those 
which  the  Acts  aforesaid,  attach  to  the  executive  and  the 
judiciary  departments,  respectively,  arc  such  as  would  be 
more  "properly  attached"  to  the  legislative  department? 
Ought  the  Legislature  to  stay  in  session  merely  to  do  what 
these  Acts  require  the  Governor  and  the  Comptroller  General 
and  the  Inferior  Court  to  do ;  that  is  to  say,  merely  to  assess 
and  collect  a  tax.  the  elements  for  ascertaining  the  amount  of 
which,  are  fixed.     Surely  not. 

"  The  Legislature  cannot  delegate  a  power  to  tax ;  it  being 
a  delegated  power  to  them."     Is  this  proposition  true? 

The  Constitution,  as  we  have  seen,  gives  to  the  Legislature 
power  to  make  all  laws  which  it  may  deem  necessary  and 
proper  for  the  good  of  the  State,  which  shall  not  be  repug- 
nant to  that  Constitution.  And  it  does  not  say  anywhere, 
that  the  Legislature  must  not  delegate  any  of  this  power; 
nor  does  it  say  anything  equivalent  to  saying  that  True  it 
says :  "The  legislative  power  shall  be  vested  in  two  separate 
and  distinct  branches,  to- wit:  a  Senate  and  House  of  Rep- 
resentatives, to  be  styled  the  General  Assembly."  But  what 
f*  legislative  power  ?  It  is  the  power  to  make  law.  If  un- 
limited, it  is  the  power  to  make  a  law,  for  the  creation,  or  the 
destruction  of  any  right.  Therefore,  if  unlimited,  it  is  the 
power  to  make  a  law  that  creates  or  delegates  the  right  to 
make  laws. 

Now,  the  legislative  power  of  the  General  Assembly,  is 
unlimited,  if  the  above  quoted  words  of  the  Constitution  by 
themselves,  are  to  be  taken  as  the  criterion.  Those  words 
merely  say  that  the  legislative  power  shall  belong  to  the  Gen- 
eral Assembly.  And,  so  far  as  the  present  argument  is  con- 
cerned, those  words  are  to  be  taken  by  themselves ;  for  the 
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question  is,  whether  those  words  amount  to  saying,  that  the 
General  Assembly  shall  not  delegate  the  power  to  legislate. 

It  follows  then,  that  if  we  go  by  those  wordsy  we  must  say, 
not  that  the  Legislature  cannot  delegate  legislative  powers, 
but  that  it  can  delegate  legislative  power. 

And  legislative  bodies  have  it  seems,  generally  considered, 
that  the  legislative  powers  which  they  possess,  was  a  power 
aiithorizing  them  to  delegate  legislative  power. 

The  British  Parliament,  possessing  the  legislative  power  of 
Great  Britain,  has  by  virtue  of  that  power  delegated  to  a 
company  of  merchants,  the  power  to  make  laws  for  the  fourth 
part  of  the  people  of  Asia.  So  it  every  day  delegates  to  Brit- 
ish colonies  the  right  to  make  laws  for  themselves,  within 
certain  limits.  So  ;it  delegates  more  or  less,  of  legislative 
power  to  cities,  and  other  municipal  corporations ;  and  even 
to  mere  business  corporations,  for  it  gives  {%  these  the  power 
to  make  by-laws. 

Our  Congress  gives  to  the  territories,  the  power  to  make 
their  own  laws,  within  certain  limits. 

Our  own  State  Legislature  gives  to  cities,  the  power  to 
make  various  laws  for  themselves :  it  creates  numerous  bu- 
siness corporations  with  the  power  to  make  by-laws :  it  con- 
fers on  certain  of  the  Courts  the  power  to  make  "  rules  of 
Court '" 

But  is  it  of  any  consequence  in  the  present  case,  whether 
the  proposition  in  question  is  true  or  not  ?  Is  there  in  fact 
any  del^ation  of  legislative  power,  by  this  Act?  Is  the 
power  merely  to  **  assess  and  collect"  an  imposed  tax,  a  pow- 
er that  is  legislative  ?  I  think  not.  To  say  so,  is  to  say  that 
the  Governor  and  Comptroller  General  and  the  tax  collectors, 
when  they  are  in  the  exercise  of  the  powers  conferred  on 
them  by  the  general  tax  law,  are  in  the  exercise  of  legislative 
power,  for  when  they  are  in  the  exercise  of  those  powers,  they 
are  assessing  and  collecting  the  State  tax. 

The  result  is,  that  this  Act,  considered  with  respect  to  the 
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means  which  it  took  to  produce  the  effect  which  it  did  pro- 
duce,  is  not  in  our  opinion  unconstitutional. 

There  remains  but  a  single  point.  The  tenth  ground  in 
the  bill  of  exceptions  is,  that  "the  body  of  the  Act  contains 
matter  not  contemplated  by  the  caption  or  preamble.'* 

We  think  that  the  body  of  the  Act,  merely  provides  a  mode 
of  payment  for  the  bonds  referred  to  in  the  title.  And  it  is 
to  be  supposed,  that  the  title  contemplated  a  payment  of  the 
bonds  to  which  it  referred. 

Upon  the  whole,  therefore,  we  think  that  the  Act  was  con- 
stitutional, consequently  we  think  that  the  Court  below  was 
right  in  refusing  to  sanction  the  bilL 

It  is  understood,  that  such  Acts  as  this,  have  been  held  to 
be  constitutional  in  others  of  the  States.  But  as  decisions 
made  upon  questions  growing  out  of  the  Constitutions  of 
other  States,  cannot  have  much  weight  in  questions  growing 
out  of  the  Constitution  of  this  State,  such  decisions  have 
been  regarded  by  me,  as  hardly  worth  citing. 

Judgment  affirmed. 


r 


fS.. 


Dob,  ea?  dem.  Rawson  Cain  and  James  Morbis,  plaintifis  in 
error,  V8.  Roe,  cos.  ejector,  and  Geobge  W.  C.  Monboe,  ten- 
ant in  possession,  defendant  in  error. 

Statute  32  Henry  VIII,  chap.  0,  not  offorce  in  Georgia. 

Ejectment,  in  Lee  Superior  Court.  Tried  before  Judge 
Allen,  March  Term,  1857. 

John  Doe,  upon  the  several  demises  of  Rawson  Cain  and 
James  M.  Morris,  brought  his  action  of  ejectment  against 
Richard  Roe,  cos.  ejector^  and  George  W.  C.  Monroe,  tenant 
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in  possession,  to  recover  lot  of  land  No.  14  in  the  second  dis- 
trict of  Lee  county. 

Brirf  of  evidence. — Plaintiff  introduced  1st,  a  copy  grant 
from  the  State  to  Rawson  Cain  for  the  premises  in  dispute, 
dated  23d  June,  1843. 

2d.  A  deed  from  Cain  to  James  A.  Morris,  the  real  plain- 
tiff, for  the  premises  in  dispute,  dated  3d  September,  1853, 
recorded  6th  October,  1853,  the  same  being  a  clear  warran- 
ty deed. 

3d.  Green  B.  MayOy  a  witness,  who  testified  that  the  de- 
fendant, Monroe,  was  in  possession  at  the  time  suit  was 
brought,  and  had  been  in  possession  about  twelve  or  eigh- 
teen months.    Plaintiff  here  closed 

Drfendant  testimony. — 1st  A  warranty  deed  from  David 
A  Vason  to  defendant,  for  one-half  of  the  lot  in  dispute,  da- 
ted 25ih  November,  1850,  recorded  7th  January,  1851. 

2d.  A  quit  claim  deed  from  William  J.  Parker  to  defend- 
ant, for  the  other  half  of  the  lot  in  controversy,  dated  27th 
November,  1850,  and  recorded  7th  January,  1851. 

3d.  A  deed  from  Rawson  Cain  to  defendant,  for  the  same 
lot,  dated  25th  January,  1854,  and  recorded  3d  February, 
1854. 

4th.  Edward  B.  Ployd^  a  witness,  who  proved  that  defend- 
ant went  into  possession  of  the  land  in  the  latter  part  of 
1850,  in  November  or  December  of  that  year,  and  has  occu- 
pied and  cultiv  ated  it  ever  since ;  has  cleared  about  one 
hundred  and  fiffy  acres  of  it  That  the  rent  of  the  land  was 
worth  about  two  dollars  per  acre,  and  the  clearing  was  worth 
the  rent  for  two  years.    Defendant  closed. 

The  jury  found  for  the  defendant,  and  plaintiff's  counsel 
moved  for  new  trial  on  the  following  grounds  : 

1st  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested, that  the  statute  of  32  Henry  VIII  is  not  in  force  in 
Geoigia. 

2d.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested, that  if  the  jury  beliove  from  the  evidence  that  the 
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defendant  bought  from  Cain,  he  is  estopped  from  setting  up 
the  adverse  holding  as  against  his  vendor,  or  from  making 
void  a  deed  of  anterior  date,  by  reason  of  his  possession. 

3d.  Because  the  Court  refused  to  charge  as  requested,  ^that 
there  can  be  no  adverse  holding  of  the  land  as  against  the 
vendor." 

4th.  Because  the  Court  refused  to  charge  without  qualifi- 
cation, as  requested  by  plaintiflPs  counsel,  "that  if  the  de- 
fendant has  failed  to  prove  adverse  possession  with  a  bona 
fide  claim  of  right,  then  the  deed  to  Morris  is  not  void,  and 
the  plaintiff  is  entitled  to  recover." 

5th.  Because  the  Court  refused  to  charge  as  requested, 
"  that  the  deeds  from  Vason  and  Parker  are  mere  color  of 
right,  and  no  evidence  of  adverse  possession." 

6th.  Because  the  Court  refused  to  charge  as  requested, 
that  if  the  jury  believed  that  Monroe  received  a  deed  for  the 
lot  from  Cain,  in  January,  1854,  this  was  a  recognition  of  his 
title,  and  estops  Monroe  from  denying  it;  and  if  they  believe 
that  Cain  had  before  that  time,  to-wit,  in  September,  1853, 
conveyed  the  land  by  deed  to  plaintiff,  then  plaintiff  is  enti- 
tled to  recover. 

7th.  Because  the  Court  charged  the  jury,  that  if  defendant 
was  in  possession  of  the  land  under  a  deed,  that  made  his 
possession  adverse. 

bth.  Because  the  Court  erred  in  charging  the  jury,  that 
they  might  find  the  defendant  was  holding  adversely  from  his 
cultivating  the  land,  clearing  it,  putting  up  fences,  and  from 
any  other  circumstances  of  that  kind  in  proof,  if  defendant 
was  in  actual  possession  under  title  and  claim  of  right 

9th.  Because  the  Court  ^rred  in  chaining,  that  notwith- 
standing Cain  may  have  made  a  deed  to  plaintiff,  in  Sep- 
tember, 1853,  and  defendant  knew  that  fact,  yet  if  defendant 
was  in  possession  at  that  time  under  a  deed,  the  deed  to  plain- 
tiff was  void,  and  defendant  might,  after  the  suit  was 
brought,  buy  the  lot  from  Cain,  and  receive  a  deed  from  him, 
and  if  he  did  so,  they  must  find  for  defendant 
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10th.  Because  the  verdict  is  against  law  and  the  evidence. 

1 1th.  Because  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  evidence. 

The  Court  overruled  the  motion  for  a  new  trial  on  the 
grounds  therein  stated,  and  plaintiff  by  his  counsel  excepts. 

Hawkins  &  McCay,  Lanier  &  Anderson,  for  plaintiff  in 
error. 

Vason  &  Davis,  for  defendant  in  error. 

The  Court  not  being  unanimous,  the  Judges  delivered 
their  opinions  seriatim. 

By  the  Court. — ^McDonald  J.,  delivering  the  opinion. 

This  was  an  ejectment  brought  in  the  Superior  Court  of 
Lee  county,  in  favor  of  Doe,  on  the  several  demises  of  Raw- 
son  Cain  and  James  M  Morris,  i'*.  Roe,  casual  ejector,  and 
George  W.  C.  Monroe,  tenant  in  possession.  On  the  trial, 
the  plaintiff,  in  support  of  his  case,  introduced  a  copy  grant 
from  the  Slate  of  Georgia  to  Rawson  Cain  for  the  premises 
sued  for,  dated  23d  June,  1843,  and  a  deed  from  Rawson 
Cain  to  James  M,  Morris,  one  of  the  lessors  of  the  plaintiff, 
for  the  same  land,  dated  3d  September,  1853,  and  recorded 
6th  October,  1853.  It  was  a  warranty  deed.  The  plaintiff 
then  proved  that  the  defendant  was  in  possession  at  the  time 
the  suit  was  brought  and  the  writ  served,  and  had,  at  that 
time,  been  in  possession  about  twelve  or  eighteen  months. 

The  plaintiff  here  closed. 

The  defendant  then  introduced  in  evidence  a  warranty 
deed  from  David  A.  Vason  to  the  defendant,  for  one-half  of 
the  land  sued  for,  bearing  date  25th  November,  1850,  and  re- 
corded January  7th,  1851 ;  also  a  quit  claim  deed  from  Wil- 
liam J.  Parker,  for  the  other  half  of  the  premises  in  dispute, 
dated  27th  November,  1850,  andrecorded  7th  January,  1851, 
He  then  introduced  a  deed  from  Rawson  Cain,  for  the  entire 
premises  sued  for,  bearing  date  25th  January,  1854,  and  re- 
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corded  3d  February,  1854.  The  defendant  then  proved  that 
he  entered  into  the  possession  of  the  lot  of  land  sued  for,  in 
November  or  December  of  the  year  1850,  and  has  occupied 
and  cultivated  it  ever  since,  and  has  cleared  about  one  hun- 
dred and  fifty  acres.  The  land  was  worth  for  rent  about  two 
dollars  per  acre,  and  the  clearing  was  worth  the  rent  for  two 

years.  y 

The  jury  found  a  verdict  for  the  defendant.  Whereupon 
the  plaintiiPs  counsel  moved  for  a  new  trial  on  eleven 
grounds,  and  amongst  them,  that  the  Court  refased  to  chai^ 
the  Jury,  as  requested  by  plaintiff's  counsel  in  writing,  that 
the  statute  of  32  Henry  VIII  is  not  of  force  in  (Seoigia,  was 
one. 

The  Court  refused  the  new  trial,  overruling  all  the  grounds 
taken  therein,  and  the  plaintiff's  counsel  excepted.  As  this 
Court  reverse  the  decision  of  the  presiding  Judge  in  the  Court 
below,  on  the  ground  that  he  committed  error  in  refusing  to 
give  the  above  charge  as  requested,  it  will  be  unnecessary  to 
advert  to  other  groi^nds  taken  in  the  motion  on  which  error 
is  assigned. 

The  only  question  then,  is,  whether  the  statute  of  32  Hen- 
ry VIII,  chap.  9,  commonly  called  **  the  Bill  of  Bracery  and 
buying  of  titles,"  enacted  before  the  British  government  had 
a  foothold  on  this  continent,  is  of  force  in  Geoi^ia. 

It  is  insisted  by  the  counsel  for  defendant  in  error,  that  it 
having  been  adjudicated  by  this  Court  that  the  statute  is  of 
force  here,  it  is  no  longer  an  open  question,  and  cannot  now 
be  considered.  I  know  of  no  rule  which  precludes  an  appel- 
late Court  from  reviewing  its  own  decisions,  and  overruling 
them.  It  is  a  duty  of  such  Court,  of  the  highest  obligation, 
if,  by  its  decision,  it  has  established  as  law,  that  which,  it  be- 
comes satisfied,  is  not  law,  to  annul  its  error,  and  to  restore 
the  stream  of  justice  to  its  ancient  and  legitimate  channel- 
There  is  no  question  of  its  power  to  do  it,  and  there  is  as 
little  question  of  the  morality  and  justice  which  require  it 
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A  supieme  corrective  judicial  tribunal  is  valuable  only  when 
it  gives  uniformity  to  law.  This  cannot  be  unless  its  decis- 
ions be  based  on  correct  legal  principles.  I  must  not  be  un* 
deistood,  howevex,  as  attempting  to  shake  the  doctrine  of 
stare  decisis.  For  it  is  essential  to  the  safety  of  every  com- 
munity that  the  law  should  be  settled  and  understood ;  and 
when  a  decision  is  once  deliberaiefy  made,  it  ought  not  to 
be  disturbed  but  for  the  most  cogent  reasons,  and  upon  a 
clear  manifestation  of  error.  1  Kenfs  Comm.  476.  Chan- 
cellor Kent  remarks,  in  the  page  following  that  quoted  above^ 
that  he  is  not  to  be  '^understood  as  pressing  too  strongly  the 
stare  decisis^  when  he  recollects  that  there  are  one  thousand 
cases  to  be  pointed  out  in  the  English  and  American  books 
of  reports,  which  have  been  overrule^,  doubted,  or  limited 
in  their  application."  It  is  probable,"  he  says, "  that  th?  re- 
cords of  many  of  the  Courts  in  this  country  are  replete  with 
hasty  and  crude  decisions ;  and  such  cases  ought  to  be  ex- 
amined without  fear^  and  revised  without  reluctance,  rather 
than  to  have  the  character  of  our  law  impaired,  and  the 
beauty  and  harmony  of  the  system  destroyed  by  the  perpe- 
tuity of  error." 

I  will  now  refer  to  some  of  the  decisions  claimed  to  have 
been  made  by  this  Court  in  reference  to  the  statute  of  Hen- 
ry VIII. 

The  first  case  is  that  of  Pitts  vs.  Bullard,  3  Kelfy,  17,  in 
which  the  Court  remarks  that  it  is  perhaps  unnecessary  to 
express  any  opinion  as  to  the  validity  of  the  deed  from  Mc- 
Whorter  to  Bullard,  which  was  the  deed  claimed  to  be  void 
under  that  statute,  it  being  admitted  that  Pitts  was  in  adverse 
possession  at  the  time  of  its  execution.  It  was  stated  by  the 
Court  that  the  statute  of  Henry  VIII  was  embraced  in  the 
digest  of  English  statutes  offeree  in  the  State  of  Georgia,  and 
was  in  affirmance  of  the  common  law.  The  Court  only  sta- 
ted the  principle,  and  did  not  undertake  to  discuss  it ;  and 
said  hypothetically,  if  this  be  the  law  ttillj  then  the  deed  to 
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BuUard  transferred  no  right  to  him,  as  Pitts  was^  at  the  time 
in  possession  under  sheriffs  titles,  claiming  the  land  as  his 
own.  The  circumstances  of  this  case  show  that  this  point 
was  not  very  deliberately  considered,  nor  was  it  necessary, 
as  it  was  decided  on  other  grounds.  From  the  case  as  sta- 
ted, there  was  manifestly  no  adverse  possession  of  the  land  at 
the  time  of  the  sale  made  by  McWhorter  to  Sims.  He  sold 
the  land  certainly  as  early  as  18S5,  and  gave  his  bond  to 
Sims  to  make  the  title ;  for  Sims,  in  1835,  transferred  the 
bond  to  BuUard.  Pitts  did  not  enter  into  possession  until 
December,  1837. 

McWhorter,  in  compliance  with  his  bond,  executed  a  deed 
to  BuUard,  to  whom  it  had  been  transferred,  on  the  16th  of 
January,  1838.    It  was  certainly  not  champerty  or  mainte- 

m 

nance  to  execute  a  deed,  when  there  was  an  adverse  posses- 
sion,  in  completion  of  a  sale  of  the  land,  made  when  there 
was  no  such  possession.  In  the  case  of  Raymond  vs.  Jack- 
son,  cited  in  Jackson  vs.  Btdl,  2  Cairns  case  301,  it  was  de-> 
cided  '^that  whenever  it  is  intended  to  be  shown  that  nothing 
passed  by  a  grant,  by  reason  that  at  the  time,  there 
was  a  possession  in  another,  adverse  to  the  grantor  then 
the  time  to  which  the  grant  is  to  relate,  is  the  time  when 
the  bargain  for  the  sale  was  finaUy  concluded  between  the 
parties;  and  that,  consequently,  any  intermediate  adverse 
possession,  before  the  execution  of  the  conveyance,  (which 
is  only  the  technical  consummation  or  evidence  of  the  grant) 
can  never  aflfect  it.'^  Hence,  I  infer,  that  this  point  in  the 
case  was  not  considered  with  such  deliberation  as  to  preclude 
its  re-examination  by  this  Court,  West  vs.  Holty  20  Ga.  Hep 
70.    This  Court  has  made  the  same  decision. 

In  the  case  of  Harris  vs.  Cannon  6  Ga.  Rep.  388,  the 
Court  make  the  remark,  that  a  deed  made  by  a  person  of  full 
age,  for  the  purpose  of  avoiding  a  deed  made  by  him  when 
an  infant,  being  void  as  against  the  act  forbidding  the  sale 
of  pretended  titles,  could  not  have  that  eflfect  until  some  act 
of  disaffirmance  by  the  infant.     This  is  the   substance  of  it 
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The  point  now  before  us  does  not  seem  to  have  been  mada 
The  deed  executed  by  the  party  when  of  age,  in  avoidance  of 
his  deed  made  when  an  infant,  was  not  before  the  Jury.  It 
was  offered  in  evidence  and  rejected  because  its  execution 
was  not  proven.  The  incidental  remark  of  the  Court  as  to 
the  statute  forbidding  the  sale  of  a  pretended  title,  cannot  be 
considered  as  an  adjudication  of  the  point,  much  less,  can  it 
be  regarded  as  so  solemn  a  judgment  that  it  is  not  open  to 
re-examination. 

In  Harrison  vs.  Adcock  8  Ga,  Sep,  68,  the  point  was  di- 
rectly before  the  Court,  and  without  discussing  it  at  all,  was 
summarily  disposed  of  by  referring  to  the  case  of  Harris  vs. 
Cannon,  just  referred  to,  and  of  course  cannot  be  considered 
as  of  higher  authority  than  that  case.  In  Thompson  vs^ 
RichardSy  19  Ga.  Rep.  594,  my  brother  Lumpkin,  delivering 
the  opinion  of  the  Court,  said  "it  was  straining  pretty  hard, 
perhaps,  to  adopt  the  32  Henry,  VIII,  in  a  new  country  like 
this  has  been''  and  in  Millsaps  vs.  Johnson  22  Ga.  Rep.  105, 
lie  remarked  that  "it  is  exceedingly  questionable  whether 
iny  portion  of  this  act,  ought  ever  to  have  been  adopted  by 
>ur  Courts,  for  the  simple  reason,  that  the  policy  in  which 
Ihis  statvie  originated  does  not  and  never  did  exist  here.^^ 
Such  are  the  decisions  of  this  Court  in  regard  to  the  Statutes 
)f  Henry  the  VIIJ, which  we  are  called  on  to  consider  as  bar- 
ing further  enquiry  into  it.  A  majority  of  this  Court  think 
hat  these  decisions  ought  to  be  reviewed,  and  overruled  as 
ar  as  they  recognize  that  statute  as  offeree  here,  and  the  law 
inally  and  definitely  settled  by  a  solemn  enquiry  into  and 
idjudication  of  the  matter.    We  will  proceed  to  that  task. 

It  does  not  follow,  that,  because  thestatute  of  32  Henry  VIII, 
chapter  9,  to  prevent  the  buying  and  selling  pretended  rights 
)r  titles,  is  to  be  found  in  Schley's  digest,  it  is  of  force  hera 
^e  can  scarcely  be  said  to  have  the  assertion  of  the  able  and 
listinguished  compiler,  that  it  is  of  force  in  this  State — and 
his  Court  ought  to  be  well  assured  that  it  is  of  force,  before 
t  so  pronounces  it.    If  it  be  of  force  here,  it  is  simply  by  vir- 
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tue  of  our  statute  adopting  certain  of  the  statutes  and  coia- 
mon  laws  of  England. 

That  statute  adopted  such  of  the  statute  and  common  laws  of 
England,  as  were  usually  in  force  in  the  Province  on  the 
14th  May,  1776,  so  far  as  they  are  not  contrary  to  the  Con- 
stitution and  form  of  Government  established  in  this  State, 
Cobb  721. 

It  is  not  extraordinary  that  in  the  absence  of  reports  of  judi- 
cial decisions  of  that  time,  the  learned  compiler  encountered 
difficulty  in  ascertaining  what  English  statutes,  and  what 
l^ortions  of  the  conmion  law  of  England  were  of  force  in  the 
province  on  the  14th  of  May,  1776.  He  alludes  to  his  em- 
barrassment, and  informs  us  that  he  was  relieved  from  it,  by 
the  suggestion  of  a  learned  friend,  ^Hhat  the  colonists  of  Ame- 
rica brought  with  them  from  England,  as  their  birth-right, 
all  the  laws  of  the  the  mother  country,  which  were  capable  of 
being  so  transferred,  up  to  the  period  of  the  settlement  of 
Georgia,  therefore  all  the  English  statutes  of  a  general  nature 
must  be  considered  to  have  been  in  force  anterior  to  the 
revolution."  The  compiler  had  already  quoted  from  Black- 
stone,  what  I  consider  a  more  reliable  rule,  viz:  that  the  col- 
onists brought  with  them  so  much  and  such  parts  of  the  laws 
of  England  as  were  applicable  to  their  new  situation;  such, 
for  instance,  as  the  general  rules  of  inheritance.  It  is  mani- 
fest from  the  terms  of  our  act  of  revival,  that  it  was  by  no 
means  considered  that  all  the  statutes  of  England,  of  a  gen- 
eral nature,  were  of  force  in  Georgia,  prior  to  the  14th  of  May 
1776.  Such  of  them  as  were  usually  in  force  before  that 
time,  were  adopted,  and  none  other,  and  they  must  not  have 
been  contrary  to  the  Constitution,  laws  and  form  of  Govern- 
ment estabhshed  in  this  6tate.  To  give  them  force  and  effect 
here  they  must  have  been  recognized  and  acted  upon.  The 
condition  of  things  and  circumstances  of  the  people,  must 
have  called  for  their  application  prior  to  that  time — and  they 
must  have  been  usually  in  force.  **The  growth  of  the  colony 
and  the  improvement  of  society"  must  have  actually  called 
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them  into  use.     If  it  be  said,  that  the  perplexities   which  so 
embarrassed  the  able  compiler  of  the  English   statutes  of 
force  here,  as  to  prevent  him,  with  his  clear  head  and  dis- 
criminating judgment,  from  arriving  at  positive  certainty  as 
to  all  the  English  statutes  of  force  at  the  period,  fixed  in  the 
law,  must  be  encountered  by  any  mind  which  undertakes  the 
same  retro-spection  into  the  laws,  for  the  purpose  of  ascer- 
taining whether  a  particular  English  statute  be  offeree,  I  can 
only  reply,  that  it  is  tme,  and  if  they  are  so  great  as  to  prevent 
the  mind  from  reaching  a  reliable  conclusion,  it  ought  to  be 
considered  that  the  statute  is  inoperative.  If  there  be  doubt  on 
the  subject,  the  judiciary  has  no  power  to  remove  it    It  re- 
quires the  more  potent  authority  of  the  Legislature  to  do  that 
The  judiciary  must  content  itself  with  enquiring  whether  the 
particular  statute,  relied  upon  as  affecting  the  rights  of  one  of 
the  parties  before  it,  was  tisually  qf  force  in  the  province  of 
Georgia  on  the  14th  of  May,  1776.    If  the  practice  of  the 
Courts,  the  usages  of  the  country,  the  dealings  of  men,  the 
construction  of  contracts  and  the  rules  regulating  the  rights 
of  property,  have  been  uniform  and  in  conformity  with  one 
)f  these   ancient  statutes,  from  the  revolution  to  the  present 
day,  the  conclusion  is  irresistible  that  the  statute  is  in  force. 
If  there  be  no  such  conformity  of  conduct  to  the  provisions  of 
a  statute  ;  if  its  authority  and  validity  here  have  been  gener- 
ally disputed  and  contested,  and  its  effective   operation  can- 
lot  be  traced  to'  the  legal  period  that  would  give  it  force  and 
effect,  it  is  a  safe  mle  to  say  that  it  cannot  be  regarded  as 
law.    If  the  exigencies  of  society  demand  such  a  statute,  the 
Legislature  can  enact  it     There  can  be  no  question,  I  appre- 
hend, that  certain  of  the  English  statutes  of  a  general  nature 
were  of  force  in  Georgia,  while  certain  others  were  not,  prior 
to  the  revolution,  and  that  it  was  so  settled  by  judicial  decis- 
ions.    In  1778,  the  Legislature    passed  an    act  declaring, 
imong  other  things,  that  "all  the  laws  of  England,  as  well 
statute  as    common,  and  heretofore  used  and  adopted  in 
'he  Courts  of  law  of  the  then  jjrovince^  now  State  of  Georgia, 
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and  which  were  used  and  offeree  at  the  time  of  the  revolu- 
tion'' were  declared  to  be  of  force,  except  an  act  specially 
mentioned.  This  was  a  temporary  act,  but  I  refer  to  it  sim- 
ply to  show  that  it  continued  in  force  the  statute  and  com- 
mon law  in  England  so  far  as  they  had  been  judicially  de- 
clared to  be  applicable  to  the  circumstances  of  the  people  and 
no  further,  Watkins'  Dig.  231,  232. 

It  was  said  in  the  argument  that,  because  the  compiler  was 
appointed  by  the  Legislature,  and  his  work  was  reported  upon, 
under  its  authority,  by  distinguished  lawyers,  the  statutes 
found  in  the  digest  and  sanctioned  by  the  committee,  are 
therefore  binding  on  the  people  and  the  Courts,  and  their  va- 
lidity cannot  now  be  questioned.  This  would  be  to  give 
them  the  force  and  effect  of  re-enacted  statutes,  which  could 
not  have  been  the  intention  of  the  Legislature.  The  object 
unquestionably  was  to  collect  and  embody  in  a  single  volume 
for  convenient  reference,  those  statutes  of  England  which  were 
supposed  by  an  eminent  jurist  to  have  been  adopted  in  this 
State.  The  Courts  and  the  people  are  no  more  bound  by 
them  than  they  are  by  the  digests  of  our  own  statutes,  made 
by  gentlemen  of  great  legal  ability,  under  the  direct  authority 
of  the  Legislature,  or  promulgated  with  the  countenance  of 
its  subsequent  approval.  Laws  found  in  such  digests,  are 
prima  facie  of  force,  nothing  more.  If  at  the  time  of  the 
compilation  of  such  a  digest,  some  of  the  statutes  embraced 
in  it,  are  considered  by  the  Courts  as  repealed,  or  superseded 
or  otherwise  inoperative,  they  must  be  declared  so.  The 
Court  must  examine  and  judge  for  itself,  and  consider  the 
judgment  of  no  compiler  however  pure  and  distinguished  he 
maybe,  as  having  the  power  and  authority  of  a  statute. 

The  provincial  Courts,  as  I  have  shown,  determined  for 
themselves,  what  laws  of  England,  as  well  statute  as  com- 
mon, were  of  force  in  the  colony.  All  these  laws  so  deter- 
mined to  have  been  of  force,  which  were  not  contrary  to  the 
constitution,  laws  and  form  of  government  established  in 
this  State,  became  the  laws  of  this  State,  by  the  act  of  revi- 
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nd  80  continue,  unless  they  have  been  repealed;  or  su- 
ledby   repugnant  legislation.    Was   the  statute  of  34 
jr  VIII;  Chap.  9,  among  the  English   statutes  adopted 
s  Colonial  Courts,  and  was  it  usually  in  force  during 
jdstence,  or  at  any  period  of  the  Colonial  Govern- 
?    Tradition   furnishes  no  evidence  of  it;    nor  has 
been  a  continuous  chain  of  judicial  decisions  from 
»ra    of  the   revolution,  showing  that  it  was  a  stat- 
ecognized  by  the  Colonial   Courts,  applicable  to  the 
ition  of  the  country  and  circumstances  of  the  people  of 
time.    The  Court  cannot  decide  that  this  statute  was  of 
at  that  time,  unless  it  have  some  sort  of  evidence  of  it. 
I  none  satisfactory  to  my  mind  and  judgment    There 
evidence  of  its  having  been  regarded  as  law  by  our 
ts,  from  the  year  1794  to  the  present  time.    The  con- 
^ns  by  the  Courts   to  its   authority  are  of  recent   date, 
rdo  not  go  back  to  the  beginning  of  the  present  centur}'; 
when  I  reach  another  head,  under  which  I  shall  con- 
it,  I  expect  to  show  that  its  provisions  were   disregard- 
iring  and  immediately  after  the  revolution.     It  must  be 
3ded  that  if  it  were  not  usually  of  force  in  the  colony  on 
prior  to  the  14tli  of  May,  1776,  it  cannot  become  the  law 
be  adoption  of  the  Courts  at  this  day,  however  changed 
circumstances  may  be,  and  however  applicable  it  may 
\  become  to  our  advanced  and  improved   condition.     To 
it  it  would  be  to  enact  it,  and  the  Legislature  alone  can 
lat 

it  be  granted  that  it  is  admissible  for  the  Courts  now,  in 
absence  of  proof  of  the  kind  to  which  I  have  alluded,  to 
)ack  to  the  period  antecedent  to  the  14th  May,  1776,  and 
rder  to  determine  the  question  of  an  English  statute's  va- 
y,  conjecture  the  condition  of  the  country  and  circum- 
ces  of  the  people  then  existing,  and  upon  that  suppositi- 
s  state  of  things,  form  an  opinion  of  the  applicability  of 
statute  thereto,  and  to  adjudge  that,  because,  in  their 
lion  i7  ought  to  have  been  adopted,  it  was  adopted  and 
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was  usually  in  force,  it  must  be  inferred  that  the  statute  32 
Henry  VIII,  chap.  9,  tested  by  that  rule,  was  not  among  the 
adopted  statutes  of  that  day.  The  evil  of  buying  of  titles 
and  pretended  rights  of  persons  not  being  in  possession/' 
complained  of  in  the  preamble  of  the  statute,  could  not  have 
been  considered  a  mischief  or  a  wrong,  in  an  unsettled  coun- 
try, where  the  owner  could  not  occupy  all  of  his  immense 
tracts  of  land.  It  was  the  policy  of  the  government  to  peo- 
ple the  country  and  settle  the  lands.  The  English  people 
owned  not  a  foot  of  land  on  the  Continent  of  America,  at  the 
time  of  the  enactment  of  that  statute,  and  the  Parliament 
never  extended  its  operation  by  express  enactment,  over  the 
inhabitants  of  the  country  after  the  acquisition  and  settle- 
ment of  territory  here  by  England.  The  statute  was  passed 
for  a  densely  inhabited  country,  where  almost  every  acre  of 
land  which  had  been  appropriated,  was  occupied  by  well 
defined  boundaries,  by  a  person  claiming  to  be  owner,  or 
by  tenants  of  an  acknowledged  proprietor.  Colonial  legisla- 
tion furnishes  strong  evidence  that  it  was  never  of  force  in 
Colonial  Georgia. 

By  the  first  section  of  an  act  of  24th  December,  1768, 
provision  is  made  for  recording  deeds  made  and  executed  in 
the  British  Islands,  or  in  any  other  of  the  Colonies  of  North 
America,  or  in  Great  Britain  or  Ireland,  fVatkins^  Digest 
155.  It  is  impossible  that  deeds  made  and  executed  abroad, 
could  have  been  executed  by  livery  of  seisen  ;  and  it  is  ex- 
ceedingly improbable  that  it  could  have  been  known  to  the 
grantor  whether  there  was  an  adverse  possession  or  not,  of 
land  sold  and  conveyed  by  him.  The  fourth  section  of  the 
same  statute  declares  that  no  deed  of  feoffment,  bargain  and 
sale,  etc  etc.,  of  land  or  tenements  shall  be  impeached  or  set 
aside  in  any  Courts  of  law  or  equity  for  want  of  atomment 
or  livery  of  seisin,  or  enrolment,  or  for  that  such  conveyance 
hath  been  made  by  way  of  assignment  or  endorsement  on 
any  other  deed  of  conveyance  without  other  ceremony,  nor 
for  any  other  defect  in  the  form  or  in  the  manner  of  the  ex- 


MACON,  JUNE  TERM,  1857.  95 

Cain  and  Morris  vs.  Monroe. 

ecution  of  any  such  deeds  or  conveyances  or  of  the  assign- 
ments or  endorsements  thereof,  either  in  the  first  deed  or  in 
any  of  the  mesne  conveyances  derived  therefrom.  No  diffi- 
culty growing  out  of  the  adverse  possession  of  the  land  at  the 
time  of  the  conveyance  is  alluded  to  in  this  statute.  Deeds 
as  they  are  represented  in  the  act,  were  directed  to  be  put  on 
the  record,  which  was,  of  itself,  a  statutory  acknowledg- 
ment of  their  validity.  As  there  is  no  evidence  that  the 
statute  was  ever  of  force  in  the  Colony,  and  the  inferences 
from  Colonial  legislation  are  against  it,  I  cannot  consent 
to  a  judgment  that  it  is  now  the  law  of  this  State,  and  must 
determine  the  contrary. 

But  if  the  act  was  ever  of  force  in  Georgia,  it   was  super- 
seded, as  I  will  now  proceed  to   show,  by  the  act  of  1785, 
Cobb  164.    By  the  act  of  1760,  Cobb  161,  it  was  enacted 
that  all  conveyances  of  land  and  tenements  should  be  made 
by  deed  of  bargain  and  sale,  or  by  deed  of  lease  and  release, 
or  by  deed  of  feoffment    Conveyances  by  the  two  former 
modes  might  be  made  without  livery  of  seisin,  but  livery  of 
seisin  was  necessary  to  the  last  mode  of  conveyance,  to- wit : 
by  feoflOoaent    But  whatever  mode  of  conveyance  was  adop- 
ted, there  must   have  been  seisin    in  the  grantor.    If  the 
conveyance  be  by  bargain  and  sale,  ''there  must  be  an  estate 
in  the  bargainor  of  which  he  has  the  seisinJ^     Watkins  on 
conveyances  238.    By  the  second  section   of  the  statute   32 
Henry  VIIl,  chap.  9,  which  I  am  now  considering,  a  person  is 
prohibited  from  buying  or  selling  lands  or  tenements,  unless 
the  pnson  who  shall  bargain  or  sell  the  same,  their  ances- 
tors, or  they  by  whom   they  claim   the  same,  have  been   in 
possesion  of  the  same  or  of  the  reversion  or  the  remainder 
thereof^  or  taken  the  rents  or  profits  thereof  by  the  space  of 
one  whole  year  next  before  the  sale  or  bargain,  etc.    Hence, 
by  that  statute  it  was  essential  to  the  validity  of  the  sale, 
that  there  should  have  been  seisin  in  him  who  made  the  sale. 
Prior  to  the  year  1785,  deeds  of  baigain  and  sale,  and  other 
deeds  of  feoffment  or  conveyance  had   been    made,  where 
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there  had  been  no  Uvery  and  seisin^  and  which  had  not  been 
enrolled.  The  Legislature,  on  the  22d  of  February  of  that  yeai, 
passed  an  act,  the  first  section  of  which  declares  that  no  deed 
of  feoffment,  bargain  and  sale,  and  deed  of  gift  or  other  con- 
veyances of  lands  or  tenements  whatsoever,  theretofore 
made,  should  be  impeached  or  set  aside,  in  any  Courts  of 
law  or  equity  for  want  of  form,  or  livery  and  seisin,  or  en- 
rolment, etc.,  etc.  The  legislature  did  not  consider  them  it- 
legal  or  invalid,  and  therefore  did  not  legalize  thenu  It 
rather  considered  them  legal  and  valid,  as  having  been  exe- 
cuted in  conformity  with  the  usages  and  practices  of  the 
times,  and  prohibited  the  Courts  from  declaring  them  other- 
wise. The  second  section  of  the  act  declares  what  shall  be 
a  good  deed  of  conveyance,  and  it  prescribes  all  the  requi- 
site, of  such  deed,  and  they  are  : 

1st.  It  shall  be  bona  fide, 

2d.  A  valuable  consideration  must  be  paid. 

dd.  It  must  be  proved  in  the  manner  directed. 

4th.  It  must  be  registered. 

A  deed  thus  executed  is  declared  to  be  good  and  vaild  in 
law  and  equity.  Seisin  in  the  vendor  is  not  required;  the 
deed  is  good  and  valid  in  law  andequity  without  Hence  he 
need  not  have  the  possession  required  by  the  statute  o{  Henry. 
The  sale  must  be  bona  fide.  The  vendor  must  l>elieve  that 
he  has  the  title  and  owns  the  land,  and  that  he  sells  the 
real  title,  whether  there  be  an  adverse  possession  or  not  It 
cannot  be  bona  fide  if  the  sale  involve  the  offence  of  main- 
tenance ;  and  that  offence  is  not  involved,  if  the  vendor  sell 
the  true  title  or  if  he,  in  good  faith,  believes  he  is  selling  such 
title  and  the  sale  be  not  made  with  the  intent  to  get  up  a 
law  suit,  although  a  suit  may  be  necessary  to  recover  the 
land.  "  It  is  a  high  offence  at  common  law,  as  plainly  tend- 
ing to  oppression,  for  a  man  to  buy,  at  an  under  rate^  a 
doubtful  title  known  to  be  disputed,  to  the  intent  that  the 
buyer  may  carry  on  the  suit,  which  the  seller  doth  not  think 
it  worth  his  while   to  do ;  and  it  seems  not  to  be  material; 
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lether  the  title  be  good  or  bad,  or  whether  the  seller  were 
possession  or  not,  unless  the  possession  were  lawful  and 
contested."  Bacon^  ^b.  Maintenance,  Letter  E.  The 
Idle  of  1785,  protects  the  true  owner  of  land  in  the  sale 
roof,  if  the  sale  be  made  bona  fide  and  for  a  valuable 
udderation,  whether  there  be  an  adverse  possession  or  not, 
dso&r  as  the  common  law  comes  in  conflict  with  it,  the 
tate  controls.  Our  land  titles  are  of  recent  origin,  and  are 
»ily  traced,  and  a  case  can  hardly  arise  in  that  part  of  the 
ftte  in  which  tlie  land  was  partitioned  by  lottery,  where 
ere  is  a  possession  adverse  to  tlio  right  of  the  true  owner, 
tthe  title  of  the  adverse  claimant  originated  either  in  fraud 
forgery ;  and,  in  the  older  settled  parts  of  the  State,  dis- 
tes  respecting  land  titles  usually  grow  out  of  interfering 
rveys.  But  be  their  origin  what  it  may,  the  positive 
actment  of  the  act  of  1785,  cannot  be  reconciled  with  the 
irsh  provisions  of  the  statute  of  Henry  8th,  if  that  statute 
d  been  previously  of  force,  and,  when  they  come  in  conflict, 
B  latter  must  give  way.  If  the  Legislature  were  to  enact  a 
Uute  making  it  a  crime  and  cause  of  forfeiture  of  his  land, 
r  the  rightful  owner  to  sell  and  convey  it,  when  another 
trson  was  in  possession  of  it  claiming  title  adversely, 
liether  that  fact  were  known  to  him  or  not,  it  would  shock 
s  common  sense  and  moral  feeling  of  the  entire  country. 
It  such  is  the  statute  of  Henry  VIII. 
It  is  unnecessary  to  consider  whether  the  statute  of  Henry 
[II  under  consideration,  was  in  affirmance  of  the  common 
vv,  for  the  English  statute  and  common  laws,  both  fall  he- 
re the  act  of  1785,  which  requires  neither  seisin  in  the 
indor,  nor  liveryof  seisin  to  a  purchaser  to  make  a  valid 
tnveyance.  I  think  therefore  that  the  refusal  of  the  Court 
tlow  to  give  the  charge  to  the  jury  requested  by  the  plain- 
Ps  counsel,  that  the  statute  of  32  Henry  VIII,  chap.  9,  is 
)t  of  force  in  this  State,  was  erroneous,  and  that  his  judg- 
ent  must  therefore  be  reversed. 

Judgment  reversed, 
8 


i 
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Bennino  J.j  concurring. 

The  Court  below  decided  that  so  much  of  the  statute  of 
the  32d  Henry  the  VIII,  as  declares  that  no  person  shall  sell 
or  buy  lands,  except  the  seller,  his  ancestors,  or  those  under 
whom  he  claims  the  lands,  have  been  in  possession  of  the 
same,  or  of  the  reversion  or  remainder  thereof,  or  have  taken 
the  rents  thereof,  by  the  space  of  one  whole  year  next  before 
the  sale,  on  pain  that  the  seller,  and  the  buyer  too,  if  "know- 
ing the  same,"  shall  forfeit  the  value  of  the  land.  And  the 
question  is  whether  that  decision  was  right  ?  The  answer 
to  this  question,  of  course,  depends  on  whether  the  law  thus 
decided  to  be  in  force,  is  in  force  ?    To  that  question  I  go. 

It  will  be  admitted,  that  the  law  is  not  in  force,  if  the  fol» 
lowing  propositions  are  true : 

1st.  The  Colonists,  when  they  came  to  (Georgia,  did  not 
bring  the  law  with  them, 

2d.  The  Colonists,  after  coming  to  Georgia,  did  not  adopi 
the  law. 

3d.  Admitting  that  the  Colonists,  when  they  came,  brought 
the  law  with  them,  or  adopted  it  afterwards,  they  repealed  it. 
4th.  And  never  revived  it 

5th.  The  law  was  never  specially  imposed  upon  the  Colo- 
nists, by  either  the  King  or  Parliament 

6th.  The  law  was  never  adopted  by  the  Colonists,  after 
they  became  the  people  of  an  independent  State. 

Are  these  propositions  true  ?  I  think  that  they  are,  and  I 
will  try  to  make  good  my  opinion : 

1st  Is  it  true  that  the  Colonists,  when  they  came  to  Geor- 
gia, did  not  bring  the  law  with  them? 

What  is  the  test  for  determining  whether  the  Colonists 
brought  with  them  any  particular  law  or  not  ? 

Blackstone  says:  "Besides  these  adjacent  islands,  onr 
more  distant  plantations  in  America  and  elsewhere,  are  also 
in  some  respects  subject  to  the  English  laws.     Plantations  or 
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Colonies  in  distant  countries  are  either  such,  where  the  lands 
are  claimed  by  right  of  occupancy  only,  by  finding  them 
desert  and  uncultivated,  and  peopling  them  from  the  moth- 
er country,  or  where,  when  already  cultivated,  they  have 
been  either  gained  by  conquest  or  ceded  to  us  by  treaties. 
And  both  these  rights  are  founded  upon  the  law  of  nature,  or, 
at  least,  upon  that  of  nations.  But  there  is  a  difference  be- 
tween these  two  species  of  colonies,  with  respect  to  the  laws 
by  wKi<^h  they  are  bound.  For  it  hath  been  held,  that  if  an 
uninhabited  country  be  discovered,  and  planted  by  English 
subjects,  all  the  English  laws  then  in  being,  which  are  the 
birthright  of  every  subject,  are  immediately  there  in  force. 
Bui  this  must  be  understood  with  very  many  and  very  great 
restrictions.  Such  colonists  carry  with  them  only  so  much 
of  the  English  law  as  is  applicable  to  their  own  situation, 
and  the  condition  of  an  infant  colony ;  such,  for  instance,  as 
the  general  rules  of  inheritance,  and  of  protection  from  per- 
sonal injuries.  The  artificial  refinements  and  distinctions  in- 
cident to  the  property  of  a  great  and  commercial  people,  the 
laws  of  police  and  revenue,  (such,  especially,  as  are  enforced 
by  penalties,)  the  mode  of  maintenance  for  the  established 
clergy,  the  jurisdiction  of  spiritual  courts,  and  a  multitude 
of  other  provisions  are  neither  necessary  nor  convenient  for 
them,  and  therefore  are  not  in  force.  What  shall  be  admit- 
ted and  what  rejected,  at  what  times,  and  under  what  re- 
strictions, must,  in  cases  of  dispute,  be  decided,  in  the  first 
instance,  by  their  own  provincial  judicature,  and  subject  to 
the  revision  and  control  of  the  King  in  council ;  the  whole 
of  their  constitution  being  also  liable  to  be  new-modeled  by 
the  general  superintending  in  the  Legislature  of  the  mother 
country.  But  in  conquered  or  ceded  countries,  that  have  al- 
ready laws  of  their  own,  the  King  may  indeed  alter  and  change 
those  laws ;  but  till  he  does  actually  change  them,  the  an- 
cient laws  of  the  country  remain,  unless  such  as  are 
against  the  laws  of  God,  as  in  the  case  of  an  infidel  country. 
Our  American  plantations  are  principally  of  this  latter  sort, 
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being  obtained  in  the  last  century,  either  by  right  of  con- 
quest and  driving  out  the  natives,  (with  what  natural  justice 
I  shall  not  at  present  enquire),  or  by  treaties.  And  therefore 
the  common  law  of  England,  as  such,  has  no  allowance  or 
authority  there ;  they  being  no  part  of  the  mother  country, 
but  distinct,  though  dependent  dominions.  They  are  sub- 
ject, however  to  the  control  of  the  Parliament;  though  (like 
Ireland,  Man  and  the  rest,)  not  bound  by  any  particular  acts 
of  Parliament,  unless  particularly  named."  I  Black.  Cam: 
107. 

According  to  this,  all  British  Colonies  fall  into  one  of  two 
classes,  viz :  the  class  of  colonies  planted  in  newly  discor- 
cred,  '^  uninhabited"  countries ;  or  the  clasi  of  colonies  con- 
sisting of  ^^  ceded"  or  ^^  conquered"  countries,  having  inhabi- 
tants and  laws  of  their  own. 

Let  us  grant  that  Georgia  belonged  to  t^e  latter  class^  (and 
it  would  seem  to  be  Blackstone's  opinion  that  it  did,)  then, 
if  Blackstoue  is  right,  the  laws  that  were  in  force  over  the 
colonists  of  Georgia,  were  "  the  ancient  laws  of  the  country." 
The  statute  of  32d  Henry  the  VIII.  was  no  part  of  those  laws, 
therefore,  that  statute  was  never  in  force  over  those  colo- 
nists. 

But  I  deny  that  Georgia  did  belong  to  this  class.     I  insist 
that  it  belonged  to  the  class  of  colonies  planted  in  newly  dis- 
covered tminhabited  countries.     I  admit  that  there  were  na- 
tive inhabitants  of  Georgia,  and  that  the  territory  of  Georgia 
was  obtained  from  them  by  treaty  or  conquest ;  but  then,  I 
say,  that  whenever  they  parted  with  their  territory  in  either 
way,  they  did  so  with  the  expectation  and  the  intention  to 
abandon  the  territory  parted  with,  to  the  new  owners ;  and 
that  in  every  instance  they  acted  up  to  this  expectation  and 
intention.     I  say  that  the  aborigines  and  the  new  owners 
never  lived  mixed  together  on  the  same  territory.    This,  I 
suppose  ^none  will  dispute.    It  follows,  that  when  the  new 
owners  settled  on  their  new  territory,  it  was  in  fact  **  xinm- 
habited:' 
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At  any  rate,  vre  may  safely  say,  that  if  the  territory  was 
inhabited  at  all,  it  was  inhabited  by  savages,  almost  destitute 
of  law;  and  quite  destitute  of  law  suited  to  civilized  men, 
such  as  the  colonists  were ;  we  may  safely  say,  that  this  law, 
such  as  it  was,  was  never  infati  in  force  over  the  colonists. 

Greorgia  then,  I  conclude,  is  to  be  set  down  in  the  class  of 
colonies  planted  in  *Mminhabited"  countries;  and  therefore, 
is  to  be  considered  as  one,  the  inhabitants  of  which  drew 
their  laws  from  the  mother  country. 

What  then  is  this  test  of  his  for  determining  what  wero 
the  laws  which  they  so  drew  ? 

He  says  that  ^^  such  colonists  carr}**  with  them  only  so 
much  of  the  English  law  as  is  applicable  to  their  own  situ- 
ation, and  the  condition  of  an  infant  colony ;  such  as  the 
general  rules  of  inheritance,"  &c.,  that,  "the  artificial  refine- 
ments and  distinctions  incident  to  the  property  of  a  great 
and  commercial  people,  the  laws  of  police  and  revenue,"  &c., 
^^and  a  multitude  of  other  provisions,  are  neither  necessary 
nor  convenient  for  them,  and  therefore  are  not  in  force ;"  that 
"what  shall  be  admitted,  and  what  rejected,  at  what  times, 
and  under  what  restrictions,  must,  in  cases  of  dispute,  be  de- 
cided, in  the  first  instance,  by  their  own  proyincial  judicature, 
subject  to  the  revision  and  control"  of  the  King  and  of  Par- 
liament. 

Thin  amounts  to  saying  that,  if,  in  the  opinion  of  the  co- 
lonial Courts,  (subject  to  the  revision  of  the  King,  or  that  of 
Parliament,)  any  English  law  is  one  which  was  neither 
ixtctitory  XiQX  convenient  for  the  colonists,  it  is  one,  of  which 
we  may  affirm,  that  the  colonists  did  not  bring  it  with  them. 

The  State  has  succeeded  to  the  colony;  and  the  State 
Courts  to  the  Colonial  Courts,  and  to  the  judicial  powers  of 
the  King  and  Parliament. 

We  may  say,  then,  that  according  to  this  test,  if,  in  the 
opinion  of  the  State  Courts,  any  English  law  is  one  which 
was  neither  necessary  nor  convenient  for  the  colonists,  it  is 
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one,  of  which  we  may  affirm,  that  the  colonists  did  aot  biiftg 
it  with  them. 

This  is  Blackstone's  test  Is  this  a  good  test?  I  think aa 
It  is,  I  believe,  the  test  generally,  if  not  universally  accepted 
It  is  the  one  which  the  compiler  of  the  English  statates  in 
force  in  Georgia,  Gov.  Schley,  was,  at  last,  compelled  to  ac- 
cept in  spite  of  himself  It  is  the  one  on  wliich  the  commis- 
sioners for  revising  the  compilation  seem  to  have  acted. 

Gov.  Schley,  adopting  the  language  of  a  ^*  learned  fiiend/' 
says,  '^  that  the  colonists  of  America  brought  with  them  iiom 
England,  as  their  birthright,  all  those  laws  of  the  mother 
country  which  were  capable  of  being  so  transferred,  up  to 
the  period  of  the  settlement  of  Georgia.  Therefiore,  all  the 
English  stal files  of  a  general  nature  must  be  considered  to 
have  been  in  force  anterior  to  the  revolution^*  He  then 
says,  '^  conceiving  this  rule  susceptible  of  application  to  the 
subject  under  consideration,  I  have  adopted  it,  &c.''  But  he 
admits  that  in  practice,  he  could  not  follow  the  rule ;  for  he 
says,  that  ^  many  statutes,  although  general  in  their  nature, 
were  from  the  subject  matter,''  &c.,  ^^  totally  inapplicable^  It 
became  necessary,  therefore,  to  establish  a  line  between  such 
statutes,  as  could  not  at  any  time  have  been  suited  to  the 
situation  of  the  people,  and  such  as  might  reasonably  be  sup- 
posed to  be  adapted  to  their  wants  and  their  use ;  and  then 
to  compare  these  last  with  the  Constitution,  laws,  and  form 
of  government  since  established,  and  select  such  as  were  not 
repugnant  to  them."    Pref.  to  Schlefs  Dig.  23,  24. 

So,  that  after  all,  he  is  compelled  to  take  Blackstone's  test, 
for  this  is  but  that  test 

The  commissioners  to  revise  his  digest  rejected  some  stat- 
utes of  a  general  nature  which  he  had  selected.  Those  stat- 
utes are  to  bo  found  in  the  appendix  to  the  digest 

I  think,  then,  that  I  may  say,  that  this  test  of  Blackstoae's 
is  the  true  test 

Taking  this  as  the  true  test,  the  question,  whether  the  col- 
onists brought  the  law  in  question  with  them,  becomes  this : 
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Was  that  law  sucb^  that  this  Court's  opinion  of  it  ought  to  be, 
that  it  was  a  law  neither  necessary  nor  9onvenient  for  the 
colonists. 

What  then  is  that  law  ? 

The  substance  of  it  is  as  follows :  No  person  shall  sell  or 
buy  lands  except  the  seller,  or  his  ancestors,  or  those  under 
whom  he  claims  the  land,  ^  have  been  in  possession  of  the 
same,  or  of  the  remainder  or  reversion  thereof,  or  taken  the 
rents  or  profits  thereof,  by  the  space  of  one  whole  year  next 
before^  the  sale,  on  pain  that  such  seller,  and  the  buyer 
too,  knowing  the  same,  shall  each  forfeit  the  whole  value 
of  the  lands. 

The  words,  ^  by  the  space  of  one  whole  year,'*  must  be  ta- 
ken to  relate  equally  to  the  words,  '^  have  been  in  the  pos- 
session of  the  same,^'  and  to  the  words,  ^  taken  the  rents  or 
profits  thereof'' 

This  is  the  more  natural  construction  of  the  language. 

This  construction  makes  the  law  consistent  with  itsel£ 
Being  in  possession  for  a  year,  and  taking  the  rents  for  a 
year,  ought  to  stand  on  the  same  footing.  Indeed,  when  the 
owner  is  taking  the  rents,  he  is  virtually  in  possession — in 
possession  by  his  tenant. 

The  other  construction,  that  by  which  the  relation  of  the 
words,  *^  whole  year,"  would  be  confined  to  the  words,  "have 
taken  the  rent,"  would  go  far  towards  defeating  the  object  of 
the  law.  According  to  that  construction,  if  a  man  himself, 
or  his  ancestors,  or  any  person  under  whom  he  claimed,  had 
ever  J  ai  any  timej  however  remote^  been  in  possession,  the 
man  might  sell,  although  it  might  be,  that  at  the  time  of  the 
sale,  he  was  not  in  possession,  and  somebody  else  was.  A 
construction  making  the  law  tolerate  such  a  sale  as  this, 
would,  it  must  be  obvious,  defeat  in  a  great  measure  the  ob- 
ject of  the  law. 

These  two  constructions  are  the  only  ones  of  which  the 

language  is  susceptible.  To  say  that  the  language  does  not 
forbid  a  man  to  sell,  though  he  may  be  out  of  possession,  and 
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have  been  so  for  years,  unless  somebody  else  is  in  posses- 
sion, and  possession  adverse,  is  not,  it  seems  to  me,  to  con- 
strue law,  but  to  make  law. 

Yet,  I  believe,  that  there  arc  dictaj  if  not  decisions,  to  the 
effect  that  the  language  does  not  forbid  a  man  to  sell  except 
in  this  case.  The  truth  is,  that  this  law  is  so  bad  that  the 
effort  to  get  rid  of  it  has  produced  wild  work,  both  in  dicta 
and  decisions.    Sec  Plow.  85. 

I  assume,  then,  that  the  meaning  of  the  law  is,  that  no  per- 
son is  to  sell,  unless  he  or  those  under  whom  he  claims  have 
been  in  possession  for  a  year,  or  have  taken  the  rents  for  a 
year. 

What  would  be  the  natural  effect  of  such  a  law  ?  To  stop 
the  sale  of  all  lands  except  those,  the  possession  or  the  rents 
of  which  had  been  enjoyed  for  one  year  at  the  time  of  the 
sale  by  the  seller,  or  by  those  under  whom  he  claimed. 

Now,  was  a  law  that  would  have  stopped  the  sale  of  land 
to  such  an  extent  as  this,  a  law  that  was  necessary  oi  conven- 
ient for  the  first  colonists  of  Georgia  ? 

What  was  their  situation  ?  On  landing  from  a  wide  ocean, 
they  found  themselves  standing  on  the  soil  of  the  province 
of  Georgia,  a  territory  of  vast  extent,  covered  all  over  with 
forest,  except  here  and  there  a  patch,  and  destitute  of  inhab- 
itants, except  some  small  bands  of  roaming  savages.  They 
found  all  the  land  owned  in  undivided  parts,  by  the  King 
and  a  great  corporation — the  King  having  granted  to  "the 
trustees  for  establishing  the  colony  of  Georgia  in  America," 
"seven  undivided  parts — the  whole  in  eight  equal  parts  to 
be  divided — of  all  those  lands."  Schleps  Dig.  430,  435. 
There  was  not  an  acre  of  which,  it  could  be  said,  that  either 
the  King  or  this  corporation  had  been  in  possession  of  for 
a  year,  and  had  taken  the  rents  of  for  a  year.  There  was 
not  much  more,  of  which  it  could  be  said,  that  the  savage  na- 
tives had  ever  been  in  possession  of,  at  any  one  time  for  as 
m  uch  as  a  year.  Rents  were  unheard  of  In  a  word,  there 
were  no  lands  falling  within  the  exception  of  the  law,  and 
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herefore,  no  lands  to  be  bought  or  to  be  sold,  if  the  lat^  was 
n  operation. 

This,  then^  was  the  situation  of  the  colonists:  they  need- 
ed land  above  all  things ;  they  had  come  throe  thousand 
nlles  across  an  ocean  for  land ;  around  them  lay  land  in  uii- 
old  quantities ;  the  owners  of  this  land  were  eager  to  sell  it; 
hey  got  it  only  to  sell  it.  And  this  being  the  situation  of  the 
colonists,  it  is  manifest  that  any  law  that  would  Iiave  pre- 
sented them  from  buying  this  land,  would  have  been  a  law^ 
lot  only  not  necessary  or  convenient  for  them,  but  a  laV  fa- 
tal to  them. 

The  part  aforesaid  of  32  Ileury  VIII  was  such  a  law. 

This,  I  think,  is  the  conclusion  to  which  the  Courts  of 
;his  State  ought  to  come. 

My  first  reason  then  for  thinking  it  true,  that  the  colonists 
lid  not  bring  this  law  with  them^  is,  that  the  law  was  such 
hat  the  Courts  of  this  State  ought  to  hold  it  to  be  one  that 
was  neither  nece^^ary  nor  convenient  for  the  colonists. 

My  second  reason  is  founded  upon  this :  The  law  did  noi 
bind  the  King. 

The  law  did  not  bind  the  King.  "  The  King  is  not  bound 
by  any  Act  of  Parliament,  unless  he  be  uamcd  thcreiu  by 
special  and  particular  words."     I  Black.  Com.  2ijl. 

Before  the  making  of  the  grant  to  the  trustees,  all  the 
land  here  belonged  to  the  King.  It  is  manifest,  therefore, 
that  this  law  could  not,  before  that  grant,  have  been  op- 
erative here,  as  to  any  of  the  land,  without  the  law's  binding 
the  King. 

After  this  grant,  one  undivided  eighth  still  belonged  to  the 
King,  As  to  this  part  then  there  was  no  change  by  the  grant. 
The  rest  passed  to  the  trustees,  on  the  terms  of  their  paying 
to  the  King  a  specified  rent  for  any  of  it  they  might  sell ;  on 
terms,  therefore,  that  were  such  as  to  make  it  highly  to  the 
King's  interest  that  they  should  sell  out  the  land  rapidly.  Ii 
is  equally  manifest,  therefore,  I  think,  that  a  law  calculated 
to  stop  the  sales  of  the  land,  as  this  law  was,  could  not,  with- 
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out  binding  theKing,  without  effecting  the  King's  iniet€$Uf 
have  been  operative,  even  upon  this  part  of  the  land  granted 
by  the  King  to  the  trustees. 

At  the  end  of  twenty  years,  the  trustees  surrendered  the 
grant,  and  the  King  again  became  the  owner  of  all  the  land^ 
except  such  small  part  as  the  trustees  might  have  sold  ott; 
and  that  was  comparatively  a  very  small  part 

And  thus  things  remained  until  the  revolution ;  the  King 
from  time  to  time  granting  off  portions  of  the  land  to  individ- 
uals^'or  authorizing  it  to  be  done,  but  retaining  the  fiur  great- 
er part  of  the  land  himself. 

I  think  I  may  say  then,  that  this  law  could  not,  without 
binding  the  King,  without  affecting  the  Kings  interest,  have 
been  operative  here,  at  any  time  before  the  revolution* 

But,  as  the  King  is  not  mentioned  in  the  law,  the  law 
could  not  bind  the  King.  Hence,  the  law  could  not  have 
been  operative  here,  at  any  time  before  the  revolution. 

This  law  is  such,  that  it  is  manifest,  that  all  the  cases  cov- 
ered by  it  may  be  distributed  into  three  classes.  One,a  class 
including  those  cases  in  which,  at  the  time  of  the  sale^  nei- 
ther the  seller  nor  any  one  else  is  in  possession ;  one,  those 
in  which,  at  the  time  of  the  sale,  the  seller  is  in  possession, 
or  in  the  enjoyment  of  the  rents,  but  has  not  been  so  for  a 
year;  and  one,  those  in  which,  at  the  time  of  thesale^  an- 
other than  the  seller  is  in  possession,  and  in  possession  ad- 
versely to  the  seller.  And  it  will  not  be  disputed  that  a  great 
majority  of  these  cases  will  fall  into  the  first  two  classes. 

And  the  law  is  also  such  that  it  mav  be  treated  as  consist- 
ingof  two  parts,  a  prohibitory  and  a  penal  part.  The  pro- 
hibitory part  prohibiting  a  sale  in  any  of  the  cases  included 
in  any  of  the  three  cases ;  the  penal  part  imposing  a  penaltf 
in  every  instance  of  such  a  sale. 

Now,  it  is  conceded  by  all,  I  believe,  that  the  penal  part 
was  never  in  force  here  at  all^  and  that  the  prohibitory  part 
was  never  in  force  here  as  to  any  of  the  cases  included  in 
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the JbrMt  and  second  classes^  and  these  two  classes  contain  a 
large  majority  of  all  the  cases. 

And  it  is  conceded  by  this  Court,  in  Pitts  vs,  Bullard,  (3 
Xielfyf  11  y)  that  the  prohibitory  part,  though  in  force  as  to 
the  cases  included  in  the  third  class,  viz :  cases  of  a  sale 
where  there  is  adverse  possession,  yet  is  subject  to  evasion  by 
the  easy  shift  of  a  demise  on  the  part  of  the  buyer,  in  the 
name  of  the  setter. 

These  particular  concessions  amount  to  a  general  conces- 
sion, that,  of  all  this  law,  no  part  except  a  very  small  part, 
and  that  a  part  susceptible  of  easy  evasion,  was  ever  in  force 
in  Geoigia;  and  of  course,  to  a  concession,  tliat  when  the 
colonists  came  here  they  brought  with  them  no  more  of  the 
law  than  this  insignificant  part 

And  I  say  that  if  it  be  tnie  that  they  did  not  bring  with 
them  the  other,  and  far  greater  part  of  the  law,  the  fact  affords 
a  strong  argument  to  show  it  to  be  also  true  that  they  did 
not  bring  with  them  this  insignificant  part 

And  this  ailment  derives  support  from  the  conduct  of  the 
colonists  and  their  successors,  both  in  private  and  in  public 
life.  That  conduct  shows  that  they  never  regarded  the  law 
as  in  force.  They  ever  acted  as  if  none  of  the  law  was  in 
force.  They  were  never  deterred  for  a  moment  from  selling 
their  land,  by  the  fact  that  they  might  not  be  in  possession  of 
the  land,  or  the  fact  that  some  third  person  might  be  in  the 
adverse  possession  of  the  land. 

And  in  harmony  with  this  was  their  public  conduct,  their 
conduct  as  legislators. 

They  passed  laws  saying  that  ^  all  the  property''  of  a  man 
shall  be  bound  by  a  judgment  against  him,  laws  that  fi.  fas. 
and  attachments  against  a  man  may  be  levied  on  ^'  his  estate, 
both  real  and  personal.'*  And  in  no  instance  did  they  make 
any  exception  of  the  case  in  which  a  man's  real  property 
may  be  in  the  adverse  possession  of  a  third  person ;  rather 
they  did  what  showed  that  they -intended  not  to  except  that 
case,  for  they  provided  a  remedy^  by  claim,  for  that  case,  and 
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said,  that  in  that  special  case,  the  onus  of  showing  tifle  in 
the  defendant  should  be  upon  the  plaintiff 

These  laws  then,  amount  to  a  legislative  declaration,  that 
a  man's  land  may  be  sold  at  the  instance  of  his  creditol^,  al- 
though the  land  may  be  in  the  adverse  possession  of  some 
third  person. 

The  Legislature  again  and  again  passed  acts  disposing  oi 
the  public  lands  by  lottery;  that  is,  by  chance;  and  in  some 
of  these  lottery  acts  the  Legislature  prohibited  the  sale  of 
chances  (thereby  implying  that  they  thought  chcmces  saleabh 
without  such  a  prohibition ; )  afterwards,  by  other  acts,  they 
repealed  the  prohibition. 

One  of  the  first  acts  which  they  ever  passed,  was  a  regis- 
try act,  to  the  effect  that  deeds  were  to  be  recorded  in  a  speci- 
fied time ;  and  that,  if  a  man  made  two  deeds  for  the  same 
land,  and  the  younger  was  recorded  in  the  specified  time, and 
the  older  not,  the  younger  should  have  precedence  over  tlie 
older. 

To  see  the  extent  of  this  act,  let  us  suppose  a  quite  suppo- 
sable  case.  A.  conveys  land  to  B.,  who,  (as  is  natural,)  goe^ 
into  immediate  possession,  but  fails  to  have  his  conveyance 
jecorded  in  the  specified  tima  Afterwards  A.  conveys  the 
same  land  to  C,  who  has  his  conveyance  recorded  in  the 
specified  time.  Now,  here,  when  A.  makes  the  second  con- 
veyance, that  to  C,  B.  is  in  adverse  possession  to  A.,  and  un- 
der titlcy  a  conveyance  made  by  J9.  himself.  /  Yet  the  statute 
sajrs  that  this  conveyance  of  his  shall  yield  to  that  convey- 
ance of  C.'s,  made  after  his. 

Now,  these  acts,  each  and  all,  cut  deeply  into  this  law  ol 
Henry  the  VIII,  and  yet,  in  passing  them,  the  colonists  and 
their  successors  never  once  refer  to  that  law.  They  seem  to 
have  acted  as  though  they  were  unconscious  of  its  ever  hav- 
ing been  passed. 

Thus  then,  the  first  colonists  and  all  their  successors,  seem 
to  have  conducted  themselves,  both  in  the  halls  of  legislation 
and  in  the  walks  of  private  Ufe,  in  such  a  way  as  to  shotr 
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that  if  this  law  was,  in  any  particular,  in  force  over  them, 
I  hey  did  not  know  it 

It  is  conceded,  as  we  have  seen,  that  they  left  behind  them, 
by  much  the  greater  part  of  the  law — we  may  say  all  of  it, 
\  hat  had  auv  virtue  in  it 

Put  the  evidence  from  those  two  sources  together,  and  I 
iisk,  does  it  not  afford  a  strong  argument  to  show  that  the 
colonists  left  behind  them  every  part  of  the  law?  I  think 
so. 

Here,  then,  is  my  remaining  reason  for  thinking  that  the 
rolonisis  did  not  bring  thM  law  with  thent. 

2d.  Assuming  that  I  am  right  in  this  opinion,  may  it  not 
^»e  true,  that  the  colonists  adopted  this  law  by  some  colonial 
act  ?  I  answer  no,  there  is  not,  I  am  confident,  any  such  act 
to  be  found. 

But  let  it  be  granted  that  the  law,  in  one  of  these  two  ways 
nr  in  some  other  way,  got  to  bo  in  force. 

dd.  Then,  I  say,  that  in  that  case,  the  law  was  afterwards 
repealed — repealed  by  the  aforesaid  registry  act  of  1755. 

Hitherto  I  have  insisted  upon  no  more  than  that  this  act 
<:ut  deeply  into  that  law.  I  now  say,  that  it  cut  that  law  to 
the  vitals.  To  drop  the  figure,  I  now  say,  that  this  act,  es- 
pecially when  read  in  the  light  of  subsequent  legislation,  is 
so  repugnant  to  that  law,  as  to  amount  to  a  repeal  of  the 
law. 

It  is  conceded,  as  wo  have  noted,  that  no  more  of  this  law 
is  in  force  than  so  much  of  it  as  prohibits  the  sale  of  lands, 
which,  at  the  time  of  the  sale,  are  held  adversely  to  (he  seller. 

This  being  so,  the  question  will  be,  does  this  registry  act 
say,  that  the  sale  of  lands,  thus  held,  is  no  longer  to  be  pro- 
hibited ?  And  I  answer,  that  the  act  does,  as  I  conceive,  in 
♦?frect,  say  so. 

The  act  contains  these  words, "  and  such"  (conveyances,) 
'*asmaybe  hereafter  made  within  this  province,  be  regis, 
tered  within  sixty  days  from  date  of  the  several  deeds,  con- 
veyances, or  mortgages ;  in  failure  of  which,  all  such  as  are 
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lawfully  and  regularly  registered  as  aforesaid,  shall  be  deemed, 
taken,  and  construed  to  be  prior,  and  shall  take  place  and  be 
lecorerable  in  law  before  any  and  every  deed,  conveyance 
or  mortgage,  which  has  not  been  lawfully  registered  as  above, 
any  law,  custom,  or  usage  to  the  contrary  notwithstanding.'* 
Cobb  Dig.  159. 

Let  us  apply  these  words  to  a  very  supposable  case — a 
case  of  which  use  has  already  been  made :  A.  is  the  owner 
of  land ;  he  makes  a  conveyance  of  the  land  to  B.,  who,  as 
is  natural,  goes  immediately  into  possession  of  the  land.  B. 
fails  lor  "sixty  days,''  to  have  his  conveyance  "registered." 
A.,  after  making  this  conveyance  to  B.,  makes  another  con- 
veyance of  the  land  to  C,  who  has  his  deed  ^r^stered'' 
"within  sixty  days."  Here,  then,  is  a  case  in  which  the  land 
is  at  the  time  of  the  second  sale,  held  adversely  to  the  seller, 
and  is  so  held  under  a  perfect  title,  and  a  title  derived  from 
that  very  seller;  consequently,  here  is  the  strongest  cd&e pos- 
sible of  a  possession  adverse  to  the  seller  at  the  time  of  the 
sale.  There  can  be  but  one  other  case  of  adverse  possession, 
viz:  that  in  which  the  occupant  holds  under  some  imperfect 
title.  And  that  is,  manifestly,  a  much  weaker  case  than  the 
case  in  which  the  occupant  holds  under  a  perfect  title. 
What  then,  do  these  words  of  the  statute  say,  as  to  this  sup- 
posed case?  They  say  that  the  second  deed  "shall  be 
deemed,  taken,  and  construed  to  be  prior,  and  shall  take 
place  and  be  recoverable  in  law  before'*  the  first  deed, "  any 
law,  custom  or  usage  to  the  contrary  notwithstanding." 

And  this  is  saying  that  the  second  sale  shall  be  good,  al- 
though made  in  the  face  of  an  adverse  possession,  and  thai 
one  of  the  strongest  kind  possible. 

These  words,  then,  are,  so  far  as  this  supposed  case  is 
concerned,  directly  repugnant  to  so  much  of  this  law  as  cor- 
ers  the  case  of  a  sale  of  land  held  adversely  to  the  seller. 
Therefore,  if  that  part  of  the  law  was  ever  in  force,  they  re- 
pealed it,  so  far  as  that  supposed  case  is  concerned.  And  it 
is  admitted  that  no  other  part  of  the  law  was  ever  in  force. 
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Aud  I  insist,  that  if,  as  to  this  supposed  case,  a  case  of 
sale  in  the  face  of  an  adverse  possession,  the  strongest  possi- 
blCythe  words  repealed  the  law,  we  may  say,  that,  as  to  every 
case,  they  repealed  it  If  a  law  is  such  that  it  permits  mur- 
der, is  it  not  also  such  that  it  permits  manslaughter?  such 
that  it  permits  justifiable  homocide  ? 

But  am  I  right  in  claiming  that  these  words  of  the  registry 
act,  give  to  the  second  deed  a  priority  over  the  first,  in  this 
the  supposed  case  ?     I  think  that  I  am. 

I  stand,  first  upon  the  words  ;  and  the  words  of  an  act  are 
sufficient,  when  they  are  not  ambiguous,  and  these  arc  not 
ambiguoua  They  are,  all  such  conveyances  ^as  are  lawfully 
and  regularly  registered,"  ^^shall  take  place  and  be  recover- 
able in  law  before  any  and  every  ^conveyance'  not  duly  reg- 
istered.'' 

Secondly,  I  stand  upon  iho  context.  It  was  not  until  1837 
that  any  act  was  passed  introducing  exceptions  to  the  univer* 
sality  of  these  words.  In  the  registry  act  of  that  year  are  the 
words  following :  '^  In  all  cases  where  two  or  more  deeds 
shall  hereafter  be  executed  by  the  same  person  or  persons 
conveying  the  same  premises  to  diilerent  persons,  the  one  re- 
corded within  twelve  months  from  the  time  of  execution,  (if 
the  feoffer  have  no  notice  of  a  prior  deed  recorded  at  the  time 
of  the  execution  of  the  deed  to  him  or  her,)  shall  have  pref- 
erence."    Cobb  Dig.  175. 

Here  is  the  first  place  in  wliich  is  to  be  found  any  legis- 
lative declaration  that  notice  of  the  first  conveyance,  by  the 
man  taking  the  second,  makes  any  difference. 

And  it  is  the  only  place.  The  case  of  a  deed  taken  with 
notice,  then,  is  the  only  exception,  and  this  is  an  exception 
made  long  after  the  passage  of  the  original  act. 

But  I  take  broader  ground.    I  say  that  this  registry  act  is 
repugnant,  not  only  to  so  much  of.  this  law  as  condemns  tho 
sale  of  land  held  adversely  to  the  seller,  but  that  it  is  also  re- 
pugnant to  the  whole  of  the  law. 
What  was  this  registry  act  ?     It  was  an  act  that  required 
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€iU  deedsj  all  mortgages^  all  wills,,  whether  already  made, 
or  to  be  made,  to  be  registered  within  specified  times.  And 
it  did  uot  stop  with  an  empty  command ;  it  went  on  to  say, 
that  every  deed  which  should  not  be  so  registered  should 
be  postponed  to  every  deed  which  should  be  so  registered ; 
and  that  every  will  which  should  not  be  so  registered  should 
be  void. 

And  the  act  further  declared,  that  if  any  vendor  ^r  mort- 
gagor should  "presume  to  execute  a  second  or  other  deed,'' 
he  should  be  punished  in  a  specified  way. 

This  was  the  act,  and  what  was  this  but  a  l^slative  pro- 
clamation to  all  men,  to  this  effect :  "  Know  ye,  that  hence- 
forth every  sort  of  title  to  every  sort  of  property  may  be  in- 
vestigated and  determined,  in  commerce,  by  this  book  of  r^- 
istrations,  with  which  we  provide  you.  Buy  from  any  body ; 
give  credit  to  any  body,  in  whom  this  book  tells  you  is  the 
titla^' 

This  was  something  new  in  law,  and  it  was  directly  re- 
pugnant to  the  particular  law  in  question.  That  says . 
to  all  men :  "Know  ye,  that  ye  are  to  buy  land  from  nobody 
unless  he,  (or  those  under  whom  he  claims,)  has  been  for  a 
year  in  the  possession  of  the  land,  or  in  the  enjoyment  of 
its  rents." 

The  act  says,  "go  by  the  possession,''^  This  law  says,  *^go 
by  the  ////e."     Here  is  direct  repugnancy. 

And  the  great  principle  of  this  registry  act,  that  men  in 
their  dealings  one  with  another,  were  to  look  to  title  rather 
than  Xopossessiouy  is  again  and  again  recognized,  in  subse- 
(luent  legislation. 

There  was  subsequently  passed  an  act  which,  in  effect, 
abolishes  livery  and  seisin ;  one  which  subjects  all  of  a 
man's  lands  to  his  debts,  regardless  of  whether  they  are  in 
his  possession  or  in  somebody  elses,  or  in  nobody's ;  acfs 
which  dispose  of  the  public  lands  by  lottery,  in  which  acts 
there  is  leave  given  to  those  having  chances,  to  sell  their 
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^hances'j  acts  putting  realty  upon   the  footing  of  persoDalty, 
in  important  respects. 

And  it  was  in  the  highest  degree  expedient,  the  circum- 
stances  of  the  time  considered,  that  this  should  be  the  prin- 
cipie  to  govern  men  in  their  dealings  one  with  another.  If 
it  had  been  so,  that  no  lands  could  be  legally  sold,  except 
those  of  which  a  man  (or  those  under  whom  he  claimed^) 
had  been  in  possession  for  a  year,  or  even  except  those  of 
which  he  was  in  possession  at  the  time  of  sale,)  how  long 
would  it  have  taken  Georgia  to  come  to  what  she  is?  At 
the  date  of  this  act,  probably  nearly  nine-hundredths  of  the 
territory  of  Geoi^ia  was  in  forest,  unoccupied  by  citizen  or 
subject 

I  say,  then,  that  this  registry  act  of  1755,  was  repugnant 
to  the  law  in  question,  and  therefore,  that  the  act  repealed 
the  law,  if  the  law  was  ever  in  force  in  Georgia. 

4th.  I  insist  that  if  the  law  was  thus  repealed,  it  was  never 
revived  again  by  the  colonists,  whilst  colonists. 

I  feel  safe  in  saying,  that  no  Colonial  act  for  its  revival, 
is  any  where  to  be  found. 

5th.  There  is  no  pretence  that  the  law  was  ever  specially 
imposed  upon  the  colonists,  by  the  King  or  by  Parliament 

If  I  am  right  thus  far,  I  am  authorized  to  say  that,  the  law 
was  not  in  force  at  the  time  when  the  colonists  became  an 
independent  people,  and  that  it  had  not  been  in  force  at  any 
time  after  1755,  if  ever. 

6th.  And  I  maintain,  that  the  law  was  never  adopted  by 
them,  after  they  became  an  independent  people.  I  maintain, 
thai  there  is  no  act  of  the  State  of  Georgia  by  which  the  law 
was  adopted. 

The  adopting  act  of  1784,  is  not  one  by  which  the  law 
was  adopted.  That  act  adopts  such  laws  as  were  in  force 
on  the  14th  day  of  May,  1776,  and  no  others.  And  this 
law,  I  think  I  have  shown,  was  not  in  force  on  that  day. 

The  legislative  resolution,  by  which  Schley's  Digest  came 
into  existence,  is  not  an  act  by  which  t^e  law  was  adopted. 
9 
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That  resolution  merely  says^  that  a  compiler  shall  be  ap- 
pointed ;  that  his  compilation^  after  being  submitted  to  the 
revision  of  "three  learned  in  the  law,"  shall  be  approved  or 
disapproved  by  the  Governor ;  that  if  approved  by  him,  he 
shall  subscribe  for  two  thousand  volumes  of  it,  if  it  does  not 
cost  more  than  four  dollars  a  volume.  Schley^a  Digest  X. 
This  is  by  no  means  saying  that  every  statute  which  the 
digest,  to  be  made,  may  contain,  shall  be  considered  as  in 
force,  or  that  no  statute  which  the  digest  may  not  contain, 
shall  be  considered  as  not  in  force. 

Nor  has  the  resolution  ever  been  so  understood.  It  wa& 
not  so  understood  by  the  compiler  himselil  He  puts  several 
statutes  in  an  appendix  to  the  digest,  saying,  that  they  "are 
considered  by  the  compiler  to  be  of  force,"  "but  the  gentlemen 
composing  the  committee  of  revision,  think  differently,  and 
therefore  they  are  not  permitted  to  have  a  place  in  the  body 
of  the  work."    Note  preceding  pref.  note  to  appendix. 

The  43d  ofEUzabeth,  commonly  called  the  statute  of 
charitable  uses,  is  not  in  Schley's  Digest.  Yet  in  Beall  vs. 
The  Executors  of  Flox^  4  G«.,  422,  it  is  said,  that  "the  prin-^ 
ciples  of  the  statute  of  43  Elizabeth^  have  been  adopted  in 
this  State."    And  see  JVarthenvs.  May  R.  M.  CharL  614. 

We  have  several  digests  of  our  own  statutes.  Yet  it  has 
never  been  supposed,  I  believe,  that  if  those  digests  contain 
a  particular  statute,  it  followed  necessarily,  that  the  statute 
was  not  in  force,  or,  that  if  they  did  contain  a  particular 
statute,  it  followed  necessarily,  that  the  statute  was  in  force. 

The  fact  then,  that  the  32d  Henry  the  VHI,  is  to  be  found 
in  Schley's  Digest,  proves  no  more  than  this,  that  the  com- 
piler of  the  digest  and  those  appointed  to  supervise  his  work^ 
thought  that  the  statute  was  in  force.  This  itself,  certainly 
is  much ;  but,  it  is  not  enough,  I  think,  to  outweigh  what  I 
have  herein  presented  in  favor  of  a  contrary  opinion^ 
especially  since  it  is  true,  (as  I  think  I  may  say  with  confi- 
dence that  it  is,)  that  this  statute  got  into  the  digest  in  viola- 
tion of  what  was  the  avowed  principle  on   which  the  digest 
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was  compiled,  viz:  the  principle  that,"such  statutes  as  could 
not  at  any  time  have  been  suited  to  the  situation  of  the  peo- 
pie/'  were  to  be  excluded.  Prtf24. 

But  if  the  law  in  question  was  not  adopted  by  the  adopting 
act  of  1784,  or  by  the  act  (resolution,)  in  relation  to  Schley's 
Digest,  then  I  feel  myself  at  liberty  to*  assume,  that  it  was  not 
adopted  by  any  act  of  the  Slate. 

These  are  my  reasons  for  thinking  the  law  not  to  be  in 
force. 

I  am  aware  that  this  Court  has  held  a  contrary  opinion. 
But  1  do  not  think  that  the  Court  ever  did  so  on  much  con- 
sideration. It  is  certainly  true,  that  the  Court  in  delivering 
its  opinion,  has  not  adverted  to  the  views  on  which  my 
opinion  is  founded.  And  an  opinion  that  did  not  take  those 
views  into  consideration,  would  be  one  ^vhich,  I  think  ought 
not  to  be  considered  conclusive. 

I  think,  then,  that  the  Court  below  in  deciding  that  this 
law  is  in  force,  decided  wrong. 

Lumpkin  J.,  dissenting. 

A  difference  of  opinion  imposes  upon  me,  the  unpleasant 
necessity  of  maintaining,  single  handed,  my  opinion  against 
that  of  my  esteemed  colleagues  in  this  case.  However  un- 
equal the  conflict,  I  shall  not  ^irink  from  it;  duty  to  myself, 
as  well  as  the  cdimtry,  impels  mc  to  maintain  my  opinion 
firmly. 

The  only  question  in  this  case  is,  whether  a  conveyance 
of  land,  by  one  against  whom  the  land  conveyed  was  held 
adversely,  by  claim  of  title,  is  void  ? 

When  this  Court  was  organized  in  1845,  we  found  the 
affirmative  of  the  foregoing  proposition  to  be  settled  law 
throughout  the  State,  and  had  been  from  time  whereof  the 
memory  of  the  oldest  attorneys  ran  not  to  the  contrary.  It 
seemed  to  be  a  doctrine  at  all  times  familiar  to  our  people 
and  constantly  acted  upon  by  them.    The  title  in  dispute, 
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like  thousands  of  others  m  the  State,  was  based  upon  it 
Hence  we  inferred  that  being  a  well  established  principle  of 
the  common  law,  and  peculiarly  adapted  to  a  new  conntry; 
it  was  actually  in  force  in  this  State  before  the  re^oludon, 
suitable  to  the  circumstances''  of  the  colonists, 
had  we  a  right  so  to  conclude,  as  the  32d  Henry  the  VIII; 
adopted  in  England  for  the  purpose  of  more  effectaally  en- 
forcing this  principle,  had  been  embraced  in  (Sovemor 
iSchlcy's  compilation,  as  one  of  the  British  statutes  which 
■was  binding  in  Georgia. 

Without  permitting  ourselves,  therefore,  to  inquire  whethp 
er  this  was  a  good  or  a  bad  law,  we  recognized  and  appIieA 
it  as  law,  leaving  it  to  the  Legislature  to  change  or  repeal  i^ 
should  it  be  deemed  expedient  to  interfere. 

It  is  suggested  that  the  statute  of  Henry  VIII  has  been  re- 
cently repealed,  even  in  England,  by  the  8  and  9  Victoria, 
.and  this  is  true.  Having  accomplished  there  the  purpose 
for  which  it  was  intended,  and  the  reasons  in  which  it  origi- 
nated having  ceased  to  exist  I  remark,  however,  that  il 
was  abrogated  by  the  Parliament,  and  not  by  the  Courts 

The  ancient  common  law  mode  of  conveying  land  was  by 
livery  of  seizin;  and  consequently,  necessarily  excluded  the 
idea  of  a  sale  of  lands  by  one  not  in  possession.  And  Loid 
Coke,  commenting  upon  the  text  of  Littleton,  that ''  no  entry 
could  bo  reserved  to  a  stranger  upon  a  feoffment,"  saya^ 
•^^here  Littleton  reciteth  one  of  the  reasons  of  the  common 
law,  and  the  reason  hereof  is,  for  avoiding  maintenance,  &c^ 
and  therefore,  nothing  in  action,  entry,  and  re-entry  coaU 
•be  granted  over.'*    2  Thomas^  CokCj  99,  214,  a. 

And  this,  no  doubt,  is  the  true  foundation  of  the  nila^ 
namely:  ^'nothing  in  action"  merely,  could  be  conveyed; 
or  in  other  words,  the  vendor,  not  having  the  possiesBioB 
himself,  nor  the  power  to  put  the  purchaser  in  posseasioiii 
could  not  sell  a  lawsuit 

We  have  said  that  delivery  of  possession  was  the  eesentiil 
part  of  a  feudal  transfer.    But  the  statute  of  cases  was  msdi 
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tbte  mediani  of  transfer,  without  delivery  of  possession.  The 
statQte  of  Enrolments  was  passed  to  contcract  the  effects  of 
this  change,  as  much  as  possible,  bj  giving  some  notice  and 
noCorieCjr  to  the  transaction.  And  soon  after  came  the  32  of 
Henrjr  VIII,  called  the  "  Bill  of  Bracery,  or  buying  of  titles/*' 
or  the  •* Pretended  Title  Act,"  which  was  expresSly  designed 
to  preserve  the  transfer  of  possession  as  an  ingredient  of  title. 

^ This  statute,"  said  Chief  Justice  Montague,  in  Partridge 
ta.  Strange,  f\  Plowden,  SSJ  "  has  not  altered  the  common 
law,  for  the  common  law,  before  the  statute,  was,  that  he 
who  was  out  of  possession  ought  not  to  bargain,  grant,  or  let 
his  title ;  and  that  if  he  had  done  so,  it  would  be  void.  Then,, 
diestatute  was  made  in  affirmation  of  the  common  law,  and 
not  in  alteration  of  it  And  all  that  the  statute  has  done  is, 
it  has  added  a  greater  penalty  to  that  which  was  void  by  the 
common  law." 

*It  18  a  mistake,"  said  Mr.  Justice  Duer,  in  delivering  the 
opinion  of  the  Court,  in  Ho3rt  vs,  Thompson,  (3  Sand/onPs^ 
Rep.  430,^  "to  suppose  that  the  lawof  champerty  is  derived 
from  the  provisions  of  the  statute  of  Henry  VIII,  which  we 
have  re-enacted,  and  which  forbids  the  conveymce  or  sale 
of  lands  by  a  party  out  of  possession.  The  statutory  prohi- 
bition is  only  a  partial  affirmance  of  a  general  rule  of  the 
common  law." 

We  assume  it  to  be  true,  upon  undoubted  authority,  that 
<he  common  law  forbids  every  transfer  of  a  disputed  title, 
whether  relating  to  real  or  personal  estate  of  a  person  out 
of  possession,  and  where  the  property  is  held  at  the  time,  in 
good  faith,  by  another,  under  an  adverse  title,  and  the  rea- 
sons of  public  policy,  upon  which  the  interdiction  is  founded, 
apply  with  equal  force  .to  every  description.  Coke  Litt.  314  ; 
Baeon^aJibr.  OrantyD\  1  Hawkins'  Pis.  Cro.  Bookij  ch. 
84,  *.  1;  2  Si  or.  Eq.  Juris  ^  1048;  4  Black.  Com.  135  ; 
JIurAettt,  Oreerif  2  Ball  4"  Beat ty,  511;  Chohnondely  vs. 
Cfifilon,4  BligKs  N.  S.4;  Baker  vs.  fVheling,  3  Sumner, 
475 ;  Ppioeff  vs.  Kumler^  8  JltkinSy  224  ;  Shackam  vs.  Bun- 
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(ler^  1  Edetif  308;  Wallace  vs.  Duke  of  Portlandj  3  Ves^Jr, 
493;  Stevens  vs.  Bagnely  15  Ves.Jr.  139;  and  the  marert- 
cent  case  of  Roper  vs.  Edwards,  Young  fy  Cally  Ex.  Hep.  431. 

In  this  last  case,  Lord  Abinger,  in  a  most  elaborate  opin- 
ion, establishes  conclusively  the  point,  that  the  right  of  an 
assignee  or  purchaser  will  never  be  admitted  or  enforced,  un- 
less it  appears  that  the  assignor  or  vendor  had,  at  the  time 
of  the  transfer,  a  substantial  possession  or  an  immecljate  ca- 
pability of  personal  enjoyment  of  the  property  conveyed; 
and  that  in  other  cases,  where  there  was  adverse  possession 
at  the  time  of  the  transfer  or  sale,  but  the  naked  right  of  ac- 
tion only,  such  transfer  is  not  upheld  by  the  law,  and  that  a 
purchaser  under  such  circumstances  has  not  a  locua  standi  in 
publico.  It  is  the  conveyance  of  nothing  but  a  disputed  ti- 
tle— a  lawsuit  which  is  now  and  always  has  been  illegal  and 
void.  The  thing  conveyed  being  only  available  by  a  hostile 
action.  I  will  only  add  that  this  whole  doctrine  is  fully  and 
satisfactorily  discussed  in  the  notes  to  Rowe  &  Dawson.  2 
White  fy  Tudor' s  Eg.  Cas.  201-241. 

Blot  out  then  if  you  please  the  "  Bill  of  Bracery,"  and  the 
doctrine  for  which  we  contend  remains  untouched ;  sustain- 
ed as  it  is  by  all  the  books,  text- writers,  and  reporters,  from 
Brooke  to  Blackstone. 

Without  then  overruling  the  law  thus  firmly  fixed  and 
uniformly  maintained,  we  cannot  give  effect  to  a  deed  made 
while  there  is  adverse  possession.  Such  a  decision  cannot 
be  made  without  an  entire  subversion  of  a  principle  coeval, 
as  we  have  seen,  with  the  law  itself,  and  without  an  utter 
abandonment  of  the  rules  by  which  Courts,  in  judging  of  the 
validity  of  such  transactions,  have  hitherto  been  governed. 
We  should,  contrary  to  the  policy  of  the  law,  and  the  settled 
maxims  and  practice  of  the  Courts,  be  giving  sanction  to  the 
sale  of  a  lawsuit,  and  the  purchase  of  a  disputed  title;  and 
consequently  will  have  exceeded  the  authority  conferred  on 
us  by  law. 

In  some  of  the  States,  the  statute  of  32  Henry  VIII  bas 
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been  re-enacted  literally ;  in  some,  has  been  modified ;  in 
others,  it  is  regarded  and  acted  upon  as  a  part  of  the  com- 
mon law;  while,  in  a  few,  it  has  no  existence  whatever. 
Four  of  the  old  States,  to- wit :  Pennsylvania,  New  Jersey, 
New  Hampshire  and  Delaware,  aud,  I  believe,  three  of  the 
new,  namely:  Illinois,  Missouri  and  Louisiana,  making  sev- 
en in  all,  stand  against  the  remaining  twenty-four,  including 
Creoi^a,  who,  by  adopting  the  common  law,  has,  as  we  have 
shown,  adopted,  as  a  part  of  it,  the  doctrine  that  a  convey- 
ance by  a  party  out  of  possession,  with  an  adverse  posses- 
sion against  the  grantor,  is  void  as  against  the  party  in  pos- 
session. In  other  words,  as  against^  the  latter,  the  grantor 
has  passed  no  right  whatever  to  the  grantee.  This  State  is 
committed  to  this  doctiine,  not  only  by  her  adoption  of  the 
common  law,  in  1784,  of  which  it  was  and  ever  had  been  a 
part^  but  likewise  by  the  reception,  approval  and  distribution 
of  Schley's  Digest,  containg  the  32  Henry  VIH  as  one  of  the 
British  statutes  offeree  in  this  State,  and  which  was  passed 
**  in  affirmation  of  the  common  law,  and  not  in  alteration  of 
it,'*  and  which  has  been  uniformly  held  to  be  "  suitable  to 
the  circumstances  of  our  people." 

Should  it  be  a§ked,  as  it  has  been,  why  not  adopt  the  whole 
of  this  Act,  to- wit,  its  penalty  ?  We  reply y?r5/,  in  the  lan- 
guage of  Senator  Seward,  in  the  case  of  Livingston  against 
the  Peru  Iron  Company.  (9.  WendelPs  Reports  537.)  "I 
am  free  to  admit  that  the  cases  are  numerous  which  show 
that  the  rigid  features  of  the  statute  have  been  relaxed  as  to 
the  conviction  for  the  penalty  imposed  by  the  8th  section ; 
and  I  will  not  undertake  to  defend,  upon  principle  and  sound 
reason,  the  anomaly,  that  a  deed  may  be  void,  because  made 
in  violation  of  the  statute,  and  yet  the  parties  to  the  deed  be 
held  altogether  acquitted  of  the  orime  which  is  constituted 
by  a  violation  of  the  statute.  Yet  such  is  the  principle  which 
has,  if  I  mistake  not,  obtained  and  has  prevsuled  so  long, 
that  it  would  be  manifestly  unsafe,  for  the  sake  of  harmoniz- 
ing the  decisions,  to  extend  the  principle  as  is  contended  for 
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ia  this  case.  The  scienter  is  a  necessary  ingredient  in  the 
crime  of  a  violation  of  this  statute ;  and  yet  the  question  of 
scienter  never  was  raised  in  an  action  between  a  party  claim- 
ing under  the  deed,  and  the  person  holding  adveiseir.  Ip 
the  case  of  Wickham  vs.  Conklinj  (8.  Johns.  JS.  22S^  which 
was  a  qui  tarn  action  under  the  statute,  the  Court  distinctly 
recognize  the  principle  that  adverse  possession  will  operf^ 
to  defeat  a  deed,  although  the  making  or  taking  the  deed 
does  not  subject  the  party  to  the  penalty  of  the  statute.  The 
same  principle  seems  to  be  conceded  in  the  case  of  Lof^ 
against  Shearsy  (1.  Wendell  433,)  while  it  is  freely  conceded 
that  the  relationship  of  the  parties  in  a  deed  may  excuse 
them  from  the  penalties  of  the  Act;  it  is  also  most  obvious 
that  without  exception  the  law  has  been  received  and  settledi 
in  numerous  cases,  so  far  as  I  can  find,  without  the  iutenren- 
tion  of  a  single  conflicting  decision,  that  adverse  possession 
renders  inoperative  every  grant  of  the  premises  except  a 
release,  so  the  law  is  laid  down  in  KenVs  Com.  voL  4,jk  438} 
and  I  agree  with  the  illustrious  author,  that  the  Legislature, 
in  incorporating  the  same  provision  in  the  revised  statutes, 
have  only  enacted  what  was  universally  understood  to  be 
the  law  before  the  revision.  1.  R.  S.  739,  S,  147.  To  reverse 
principles  of  law,  thus  solemnly  and  so  long  settled,  would 
be  most  unwise ;  and  upon  a  full  view  of  that  ground,  I  am 
clearly  of  the  opinion,  that,  were  it  necessary  to  adopt  one  or 
other  alternative,  the  Court  ought,  rather,  to  restore  the  strict- 
ness of  the  statute,  as  to  the  infliction  of  the  penalty  tot 
champerty  and  maintenance,  than,  for  the  purpose  of  har- 
monizing the  consequences  of  the  Act,  to  abolish  the  doc- 
trine that  adverse  possession  renders  void  any  deed  executed 
by  a  party  claiming  title  to  the  premises.'^ 

In  addition  to  the  masterly  opinion  of  Senator  Sewaxd, 
firom  which  the  foregoing  extract  is  made,  and  which  com- 
mends itself  to  the  grave  consideration  of  all  reflectistf 
minds,  and  should  especially  be  pondered  well  by  those  who 
would  substitute  their  individual  opinions  in  the  place  of  tbe 
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digested  judgment  of  the  Judicial  world,  I  would  re- 
mark, in  the  second  place,  that  nothing  is  more  common  than 
to  adopt  a  part  of  an  English  statute,  as  adapted  to  the  cod- 
dilion  of  the  country,  and  to  reject  a  part  as  unsuitable.  This 
is  true  as  regards  the  statute  of  43d  Elizabeth,  commonly 
qdled  the  statute  of  charitable  uses.  But  in  this  case,  as 
the  one  under  consideration,  it  will  generally  be  found  that 
the  part  adopted  has  its  foundation  deeply  laid  in  the  com- 
monly law,  and  the  Act  is  intended  only  to  give  it  addition- 
al force,  or  to  prescribe  more  definitely  the  mode  and  man- 
ner of  applying  and  enforcing  it.  One  thing  is  certain,  viz: 
that  while  no  case  is  reported  or  recollected,  where  the  pen- 
alty of  the  statute  has  been  inflicted,  the  unbroken  tenor  of 
adjudications  in  Georgia  has  been  to  hold  the  deed  itself  void, 
as  against  the  party  in  adverse  possession;  and  that  the 
understanding  of  the  Bar  and  of  the  people  has  been  in  ac- 
cordance with  this  usage. 

If  it  required  then  an  Act  of  the  British  Parliament  to  en- 
able a  right  of  entry,  whether  vested  or  contingent,  to  be  dis- 
posed of  by  deed,  I  protest,  under  all  the  circumstances, 
against  the  exercise  of  this  power  by  my  worthy  associates, 
while  at  the  same  time,  I  cheerfully  concede  that  none  are 
more  competent  to  make  or  repeal  laws.  Even  they,  howev- 
er,  haye  no  authority  to  change  the  law  from  what  it  is  and 
always  has  been.  Especially  do  I  object  to  judicial  legis- 
lation in  this  case,  as  the  Legislature  itself,  at  its  last  session, 
it  is  understood,  solemnly  refused  to  alter  the  doctrine  of  the 
common  law.  Nor  do  I  wonder  at  it,  seeing  that  the  general 
policy  of  it  remains  in  a  great  degree  unquestioned  and  up- 
on the  preservation  of  which,  the  security  of  estates  so  great- 
ly depends  Our  professional  brethren  from  Cherokee  and 
South- Western  Georgia  insist  most  earnestly,  that  we  shall, 
hf  setting  aside  the  law,  as  it  has  been  heretofore  interpreted, 
mpoae  their  sections  to  harassment  which  would  inevitably 
eQaue  from  the  sale  of  pretended  titles. 

We  cannot  too  often  insist  that  the  Courts  are  to  expound 
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-thelaws^  not  to  make  them.  They  have  no  facilities  for 
«uch  an  enquiry.  And  there  is  this  wide  difference  between 
Bench  law  and  that  enacted  by  the  General  Assembly.  The 
former  always  operates  retrospectively,  and  overturns  all 
that  has  been  done,  and  by  unsettling  everything,  re-opens 
the  flood-gates  of  litigation.  The  other  prescribes  a  rule  of 
conduct  for  the  future,  and  protects  at  the  same  time  past 
transactions ;  and  is  thus  much  more  benign  in  its  effects. 
Is  it  right  that  contracts  made,  as  in  the  present  case,  upon 
the  faith  of  adjudications,  commenced  at  so  early  a  period, 
acquiesced  in  so  long,  and  so  often  repeated,  should  be  vaca- 
ted and  set  aside  at  this  late  period  ? 

The  will  of  the  Legislature  is  binding  upon  the  judiciary, 
and  this  will  may  be  expressed,  by  a  positive  enactment  or  a 
refusal  to  act,  where  they  have  the  power,  which  is  equally 
significant  of  the  legislative  mind.  The  will  of  the  commu<> 
nity,  made  known  in  either  of  these  ways,  should  be  para- 
mount. In  this  instance,  we  have  both.  The  Legislature, 
as  we  have  before  said,  not  only  adopted  this  doctrine  as  a 
part  of  the  common  law,  and  re-affirmed  it,  by  the  reception 
and  distribution  of  Judge  Schley's  Digest,  but  what  is  equal- 
ly expressive,  has  acquiesced  in  it,  as  declared  by  the  Courts 
for  nearly  three-quarters  of  a  century.  The  Legislature  can 
precisely  adapt  the  remedy  to  the  evil ;  Courts  cannot  Anoth- 
er weighty  consideration  why  the  repeal  of  laws  should  be 
referred  to  the  Legislature,  rather  than  to  the  Courts. 

Some  general  expressions  to  be  found  in  the  old  registry 
Act  of  1785,  are  supposed  to  have  repealed  by  implication 
the  rule  of  the  common  law,  for  which  we  are  contending; 
as  well  as  the  provisions  of  the  Act  of  32  Henry  VIIL  The 
preamble  to  that  Act,  recites  that  ^*  many  deeds  of  bargain 
and  sale  and  other  deeds  of  feoffinent  or  conveyance  have 
been  made,  which  have  not  been  enrolled,  or  livery  of  seisin 
had,  or  which  may  be  deficient  in  point  of  form,  when  it  was 
the  legal  intent  of  the  party  to  sell  and  lawfully  convey 
the  sama^' 
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It  is  therefore  enacted,  ^That  no  deed  of  feoffment,  bar- 
gain and  sale,  and  deed  of  gift  or  other  conveyance  of  lands 
or  tenements  whatsoever,  heretofore  made,  shall  be  impeached 
or  set  aside  in  any  Courts  of  law  or  equity  for  want  of  form 
or  livery  of  seisin,  or  enrolment,  or  for  any  other  defect  in 
the  form  or  in  the  manner  of  the  execution  of  any  such  deed, 
or  in  any  of  the  mesne  conveyances  derived  therefrom,  so 
that  the  right  were  or  would  have  been  in  the  person  or  per- 
sons conveying,  if  such  defects  had  not  happened  in  such 
conveyances  or  in  the  manner  of  the  execution  of  the  same," 

&C. 

The  next  section  prescribes  the  mode  in  which  deeds  are 
to  be  made  in  future;  and  declares  that  ^all  deeds  of  con- 
veyances, by  way  of  bargain  and  sale  bona  fide  of  lands  and 
tenements,  and  executed  under  hand  and  seal,  &c.,  shall  be 
good  and  valid,  &c.,  according  to  the  true  intent,  construc- 
tion and  meaning  thereof."     Cobb  I64f  165. 

I  simply  remark,  that  this  Act  has  been  upon  the  statute 
book  for  upwards  of  seventy  years,  and  has  never  been  sup- 
posed to  have  any  application  to  the  question  under  discus- 
sion, as  it  most  obviously  has  not.  It  assumes  that  the  per- 
son selling  had  the  right  to  convey  and  intended  to  do  8o. 
Whereas,  in  the  case  of  alienation  of  land  held  adversely, 
the  vendor  has  no  right  to  sell,  and  the  bona  fide  of  the  trans- 
action has  nothing  to  do  with  it,  so  far  as  the  validity  of  the 
deed  is  concerned.  The  Act  of  1785,  was  designed  to  cure 
and  legitimate  certain  defective  conveyances  theretofore  exe- 
cuted and  to  dispense  with  certain  requisites  in  deeds,  or  livery 
of  seisin,  &c.,  in  conveyances  thereafter  to  be  made.  But 
the  grantor  himself  by  no  act  of  his  could  confirm  and  make 
good  a  conveyance  made  by  him  during  an  adverse  posses- 
sion ;  neither  could  the  Legislature  do  it  for  him.  Nor  did 
they  inconsiderately  attempt  it  by  the  Act  of  17S5,  or  any 
other  statute.  The  Act  of  1785,  was  a  wise  measure  fram- 
ed for  a  widely  different  purpose. 

It  is  always  dangerous  to  invoke  general  terms  used  in 


]«4      SUPREME  COURT  OF  GEORGIA. 

Bowen  vs.  Wakefield  &  Co. 

Statutes^  and  especially  Acts  which  are  ancient,  and  pnt  a 
meaning  upon  them,  confessedly  not  within  the  miad^  of  tlie 
law-maker. 

And  this  Court  acted  upon  this  principle  in  the  Temper- 
ance case  in  15.  Go.  Reports  408. 

For  these,  and  orher  reasons,  I  am  constrained  to  dissent 
fipom  the  judgment  of  a  majority  of  the  Court. 


Thomas    L.   Bowen,  plaintiff  in   error,  w.  W.  H.  Wiyn- 

FiELD  &  Co.,  defendants  in  error. 

W.  &  Co.  addressed    to  their    agent  at  Apalachicola  an  order,  to  tliifeinMt: 
"  Tou  will  please  ship  per  Captian  13owea^   barga,  as  foUowa  of  oor  goo#f , 

Mr.  Bowen  promises  to  take  the  goods  at  150  per  cent,  on  printed  rates.** 
▲cross  the  face  of  the  above  order  is  writtem ;    *''Tfaese  goods  to  be  aUppad 
provided  Captain  Bowen  can  make  arrangements  to  get  his  barge  towad  «p 
to  Chattahoochee,  or  the  goods  shipped  up  there  by  a  steamboat;" 
HAd^  that  this  paper  was  void  as  a  contract  for  want  of  mutuality  of  obligatioa- 

Assumpsit  in  Clay  Superior  Court.  Tried  before  Judge 
Kinnoo,  March  Term,  1857. 

This  was  an  action  by  Thomas  L.  Bowen  iSigainst  W.  (i. 
Wakefield  &  Co.,  for  the  recovery  of  |I408  20,  claimed  to  be 
due  and  owing  by  defendants,  on  a  special  contract  for 
freights. 

The  declaration  alleged  that  plaintiff,  being  the  owner  and 
master  of  ja  barge  running  the  Chattahoochee  rirer,  agreed 
with  defendants  to  transport  for  them,  from  Apalacbioda, 
Florida,  to  Fort  Gains,  in  Georgia,  a  lot  of  goods,  wares  and 
merchandize,  they  agreeing  to  pay  him  150  per  cent,  on  or 
above  steamboat  rates ;  that,  in  pursuance  of  said  cofttrUct, 
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defendants  gave  him  orders  upon  their  agents  in  Apalachi- 
oola  for  said  goods^  and  he  proceeded,  then,  down  the  river 
with  his  bargo,  and  applied  to,  and  demanded  of  said  agents 
the  goods  specified  in  said  orders,  which  they  refused  to  deliT- 
er;  that  defendants  had,  in  the  meantime,  countermanded 
their  orders  given  to  him,  and  said  agents  shipped  said  goods 
per  a  steamboat;  that  the  freight  on  said  goods,  as  per  the 
contract  with  defendants,  would  have  amounted  to  the  sum 
of  #408  20,  which  plaintiff  claims  he  is  entitled  to,  having 
performed,  as  far  as  he  could,  all  his  part  of  said  agreement, 
and  was  put  to  great  trouble  and  expense  in  tlie  premises. 

The  defendants  pleaded  the  general  issue^ 

Upon  the  trial,  on  the  appeal,  plaintiff  offered  in  evidence 
the  following  orders  from  defendants  to  their  agents  in  Apa- 
lachicola,  to-wit  : 

H.  B.  Taylor,  Esq.,  Dear  Sir : — You  will  please  ship  per 
Captain  Bowen's  barge  as  follows  of  our  goods,  say  35  coils 
of  rope,  1  tierce  rice,  1  barrel  of  flour,  10  kegs  lard,  4  barrels 
whisky,  1  hhd.  sugar,  8  or  10  boxes  tobacco,  (if  arrived,)  any 
trunks  or  boxes  of  merchandize,  should  there  be  any,  10  or 
12  boxes  liquors,  if  arrived,  all  the  cheese,  potatoes,  onions 
and  mackerel,  one  bll.  containing  keg  of  butter. 

Mr.  Bowen  promises  to  take  the  goods  at  150  per  cent,  on 
printed  rates 

Yours,  respectfully, 

W.  H.  WAKEFIELD  &  CO. 

Across  the  face  of  the  above  order  is  written  :  "These 
goods  to  be  shipped  provided  Capt.  Bowen  can  make  arrange- 
ments to  get  his  barge  towed  up  to  Chattahoochee,  or  the 
goods  shipped  up  there  by  a  steamboat. 

W.  H.  W.  &  CO." 

Mkssrs.  Wm.  G.  Porter  &  Co. : — You  will  please  ship, 
per  Capt  Bowen's  barge,  the  10  bales  of  bagging  we  pur- 
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chased  of  your  Wm.  G.  Porter,  in  New  York,  and  also  the  5 
bales  for  Tuttle  &  Wakefield,  Franklin,  Ala, 

W.  H.  WAKEFIELD  &  CO. 

Fort  Gaines,  Nov.  5th,  1855. 

Across  the  face  of  this  order  was  written :  "  In  case  Capt. 
Bowen  cannot  get  his  barge  towed  up  to  Chattahoochee,  or 
the  goods  shipped  up  there  by  boat,  you  will  not  ship  by 
him,  but  by  the  Steamer  UnioD,  or  any  other  opportunity 
that  offers.  W.  Hi  W.  &  CO." 

Plaintiff  insisted  that  those  orders  contained  the  written 
contract  of  the  parties.  The  Court  held  that  they  could  go 
as  evidence  of  the  amount  of  goods  ordered  by  defendants, 
and  as  an  admission  against  them,  but  not  as  the  only  evi- 
dence of  the  contract,  but  that  parol  testimony  of  the  same 
or  antecedent  date,  was  admissible,  to  alter  or  disprove  the 
same,  to  which  ruling  plaintiff  excepted. 

Plaintifi'  next  offered  a  freight  bill,  paid  by  defendants  to 
the  steamboat  Ben  Franklin,  for  goods  shipped  by  her,  to 
show  the  amount  which  he  would  have  been  entitled  to  un- 
der the  order,  if  he  had  brought  said  freights. 

Plaintiff  then  proved  that  he  went  with  his  barge  down  to 
Apalachicola ;  presented  the  orders'for  the  goods  to  the  par- 
ties to  whom  they  were  directed;  demanded  the  goods; 
that  they  refused  to  deliver  them;  and  that  he  had  employed 
the  Steamer  Ben  Franklin  to  tow  his  barge  up  the  river. 

Defendants  read  the  deposition  of  James  B.  Taylor,  taken 
by  commission,  who  deposed  in  substance,  that  plaintiff  did 
present  an  order  from  defendants  for  the  goods ;  they  were 
not  delivered  to  him,  because  of  the  previous  arrival  of  a 
steamboat  bringing  news  of  a  rise  in  the  river,  and  an  op- 
portunity then  being  had  to  ship  the  goods  by  steamboat, 
and  at  the  usual,  or  what  is  termed,  printed  rates ;  that  the 
goods  were  shipped  on  steamer  Ben  Franklin ;  that  plaintiff 
suggested  the  shipment  of  the  goods  by  this  steamer,  and 
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lid  not  expect,  after  he  became  aware  of  the  rise  in  the  riv- 
jr,  to  get  the  goods;  that  he  had  received  from  defendants, 
previous  to  the  presentation  of  the  order,  a  letter  informing 
dim  that  they  had  given  Capt.  Bowen  an  order  for  some  of 
their  goods,  but  if  he  could  not  get  his  barge  towed  to  Chat- 
tahoochee, or  the  goods  shipped  on  a  steamboat  up  to  that 
place,  not  to  ship  by  him;  that  the  goods  in  his  possession  were 
em  assortment  of  merchandise,  amounting  in  quantity  to 
Biboat400  barrels,  and  the  freight  to  Fort  Gaines,  by  steamboat, 
Rfty  cents  per  barrel;  and  that  plaintiff  remarked,  after  he  could 
not  get  the  goods,  that  somebody  would  have  to  pay  him  for 
his  trouble  and  expenses  in  coming  down  with  his  barge. 

John  G,  Ruan  deposed  that  he  had  in  his  possession,  in 
the  fall  of  1855,  ten  bales  of  bagging,  which  he  shipped  by 
steamer  Ben  Franklin,  at  §2  50  per  bale ;  that  ho  in  all  cases 
obeys  orders  from  the  owners  of  goods,  when  he  can  do  it, 
and  knows  nothing  that  would  benefit  cither  plaintiff  or  de- 
fendant. 

James  R.  Morris  deposed,  that  in  a  conversation  he  had 
with  plaintiff,  just  on  his  arrival  after  his  first  trip  from  Apa- 
lachicola,  he  stated  that  he  was  going  back,  as  he  could  not 
get  cotton  enough, to  pay  him  very  well,  and  he  was  going 
to  try  and  get  orders  from  defendants  and  other  firms  in  Fort 
Gaines,  for  their  goods ;  he  said  if  the  river  should  rise  be- 
fore he  came  up,  he  could  dispose  of  his  box ;  in  another 
conversation  he  said,  he  should  make  the  trip  and  take  the 
chances  about  goods  up  the  river,  and  that  if  the  river  should 
rise  while  he  was  down  he  would  not  care  about  bringing 
his  box  back. 

James  R.  Murray  testified  that  he  was  present  at  the  time 
plaintiff  came  to  see  if  defendants  would  give  him  an  order 
for  their  goods;  witness  rather  insisted  on  defendants  to  give 
iiioi  the  order,  and  defendants  agreed  to  do  so,  and  about  the 
;ime,  and  while  the  order  was  being  written,  witness  asked 
plaintiff  what  he  would  do  in  case  the  river  rose  before  his 
return,  so  that  steamboats  could  run,  and  plaintiff  replied  that 
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if  the  river  rose  he  would  leave  his  barge  at  the  bay;  thatb 
would  cost  him  more  to  have  it  towed  up  than  the  freighli 
would  be  worth  to  him,  and  that  in  that  event  he  should  ex- 
pect the  goods  to  be  brouglit  up  on  a  steamboat 

Defendants  closed,  and  the  Court  chained  the  jury^  that 
the  orders  of  defendants  above  referred  to,  did  not  constitute 
a  written  contract ;  that  they  contained  no  mutuality  of  ob- 
ligation ;  that  under  them,  plaintiff  could  not  have  been  he^ 
liable  for  any  failure  on  his  part,  and  consequently,  the  samie 
lacked  one  of  the  material  elements  of  a  written  contract, 
to-wit:  mutuality  of  obligation.  The  Court  also  charged, 
that  if  they  believed,  from  the  evidence,  that  the  defendants 
had  contracted  with  plaintiff  to  bring  their  goods  at  specified 
prices,  and  the  plaintiff  had  gone  forward  in  the  discharge  of 
said  contract,  until  prevented  by  defendants,  that  he  was  a^ 
much  entitled  to  the  amount  of  freight  on  the  goods,  as  if  he 
had  actually  brought  them.  But  if  they  believed  there  weic 
conditions  in  the  contract  with  which  plaintiff^  on  his  part, 
failed  to  comply,  then  he  was  not  entitled  to  recover.  That 
whether  plaintiff  went  on  his  own  business,  or  at  the  instance 
of  defendants  alone,  mattered  not,  that  he  was  equally  enti- 
tled, under  the  contract,  even  if  he  went  on  his  own  businesa 

The  jury  found  for  defendants.  Whereupon  plaintif  ir 
counsel  excepts,  and  alleges  for  error: 

1st.  That  the  Court  erred  in  deciding  that  the  orders  read 
in  evidence  did  not  constitute  a  written  contract,  and  permit- 
ting the  same  to  be  altered  and  disproved  by  parol  testi- 
mony. 

2d.  That  the  Court  erred  in  not  allowing  said  orders  to  go 
to  the  jury  as  evidence  of  the  contract,  (the  same  having  been 
received  by  the  plaintiff  unsealed  and  open.) 

M.  That  the  finding  of  the  jury  is  contrary  to  law  and  ev- 
idence and  the  charge  of  the  Court. 
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BacvDLET,  Hood,  Douglass  &  Douglass,  for  plaintiff  in 
error. 

Perkins,  represented  by  Jones,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  think  the  Court  was  right  in  deciding  that  the  paper 
delirered  by  the  defendants  to  the  plaintiff,  was  not  a  contract, 
for  want  of  mutuality  of  obligation,  as  well  as  for  other  rea- 
sons.   And  there  is  abundant  evidence  to  support  the  verdict 

Judgment  affirmed 


Petek  Leb,  Guardian,  plaintiff*  in   error  vs.  Willlim  Mc- 

Elvy,  defendant  in  error. 

The  will  of  L.  contaiaed  the  following  clauses  .  *'I  giro  and  bequeath  to  my 
daughter,  Percy  McEWy,  and  to  the  heirs  of  her  body,  at  my  death,  my  ne- 
gro woman  Cherry,  and  her  three  children,  Lewis,  Fed,  and  Enocli,  whom  I 
have  loaned  to  her,  and  who,  by  my  permission,  i%  now  in  her  possession, 
and  the  future  incretae-of  the  said  negro  woman,  Cherry.  I  now  givo  and 
bequeath  to  my  daughter  Levisa  Dill,  my  negro  woman  Milty,  whoj^i  I  had 
heretofore  loanedto  her  husband,  Silas  Dill,  and  has  since  been  traded  o/Tby 
him,  and  two  cows  and  calves,  and  my  bureau,  to  be  delivered  to  her  out  of 
my  stock,  by  my  executor,  at  my  death." 

Held,  that  the  words  at  my  deaths  naxt  following  the  words,  "hcirs  of  her  body/' 
were  not  intended  to  qualify  these  words,  but  were  intended  merely  to  des- 
ignate the  time  when  the  loan  to  Mrs.  McEIvy  was,  according  to  the  wish  of 
the  tettatorto  pass  into  the  form  of  a  gift,  as  contradistinguished  from  the 
time  when  the  loan  to  Silas  Dill,  was  according  to  his  wish,  to  pass  into  the 
form  of  a  gift  to  Levisa  Dill,  and  therefore  that  the  words,  ^'heirs  of  her 
body,"  were  to  be  taken  in  their  ordinary  legal  sense,  and  con.sequcntIy  they 
were  words  of  entail. 

In  Equity,  in  Clay  Superior  Court     Decision  on  demurrer 
by  Judge  Kiddoo,  at  chambers,  15th  April,  1857. 

10 
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This  was  a  bill  filed  by  Peter  Lee,  the  guardian  of  Wil- 
liam  L.  Tull,  an  idiot,  against  William  McElvy. 

The  main  question  in  this  case  arises  upon  the  following 
clause  in  the  last  will  and  testament  of  Elias  Lee  deceased, 
to-wit : 

"I  give  and  bequeath  to  my  daughter  Percy  McElvy,  and 
to  the  heirs  of  her  body,  at  my  death,  my  negro  woman 
Cherry,  and  her  three  children,  Lewis,  Fed  and  Enoch,  whom 
I  have  loaned  to  her,  and  who,  by  my  permission,  is  now  in 
her  possession,  and  the  future  increase  of  the  said  negro 
woman  Cherry,'^ 

The  bill  alleges  that  at  the  death  of  testator,  Mrs.  Percy 
McElvy,  the  wife  of  the  defendant,  had  only  two  children, 
William  L.  TuU  and  Huel  A.  Tull,  being  the  issue  of  a  for- 
mer marriage.  That  afterwards  Huel  A.  departed  this  life 
under  age,  and  unmarried,  leaving  no  children,  and  then 
Mrs.  McElvy  died,  leaving  the  said  William  L.  as  her  only 
child.  That  after  her  death,  her  husband,  the  defendant,. 
continued  in  possession  of  the  said  negroes,  and  has  the 
same  now  in  possession,  and  holds  and  claims  the  same  as 
his  sole  and  absolute  property.  That  said  woman  Cherry 
has  had  several  children  since  the  date  of  said  will. 

The  bill  sets  up  a  claim,  in  behalf  of  said  William  L.  Tull, 
to  two-ihirds  of  said  slaves  in  value;  alleges  that  defendant 
has  sold  his  land  and  is  about  moving  from  the  State;  and 
prays  that  a  writ  of  wc  exeat  be  issued  restraining  him  from 
removing  the  negroes,  and  for  relief,  etc. 

Defendant  demurred  to  the  bill  for  want  of  equity. 

The  Court,  after  hearing  argument,  sustained  the  demur- 
rer, and  dismissed  the  bill,  wheupon,  defendant's  counsel 
excepts  to  the  said  judgment,  and  assigns  the  same  as  enor. 

Jones,  Perkins  &  Carithers,  forplaintift   in  error. 

Wellbon,  Johnson  &  Sloan,  for  defendant  in  error. 
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JBy  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  there  any  equity  in  the  bill  ?  There  was  not,  if  the 
words  of  the  will  were  such,  that  they  would,  if  the  property 
had  been  real  property,  have  createJby  the  statute  dedoniSj 
an  estate  tail  in  Mrs.  McElvy,  for  in  that  case  the  words 
would,  by  our  act  of  1821,  have  vested  the  absolute  estate  iu 
her,  and  through  her,  in  the  defendant  who  was  her  hus- 
band. 

The  words  of  the  will  were  as  follows :  "I  give  and  be- 
queath to  my  daughter  Percy  McElvy,  and  to  the  heirs  of  her 
body,  at  my  death,  my  negro  woman  Cherry,  and  her  three 
children,  Lewis,  Fed  and[Enoch,wliomI  have  loaned  to  her, 
and  who,  by  my  permission,  is  now  in  her  possession,  and 
the  future  increase  of  the  said  negro  woman  Cherr)%  I  now 
give  and  bequeath  to  my  daughter  Levisa  Dill,  my  negro 
woman  Milly,  whom  I  had  heretofore  loaned  to  her  hus- 
band, Silas  Dill,  and  has  since  been  traded  off  by  him,  and 
two  cows  and  calves,  and  my  bureau,  to  be  delivered  to  her 
out  of  my  stock,  by  my  executor,  at  my  death,'^ 

**To  the  heirs  of  her  body  at  mydeath.'^  We  think  that 
the  last  three  of  these  words,  at  my  deaths  were  not  intended 
by  the  testator,  to  qualify  the  rest  of  the  words,  tht  heirs  qf 
her  body]  but  were  intended  by  him,  to  be  in  contrast  with 
the  word  now^  twice  repeated  in  the  subsequent  part  of  the 
above  quoted  clauses  ot  the  will. 

It  seems,  that  the  testator  had  lent  certain  negroes  to  Mrs. 
McElvy,  and  also  a  negro  to  Dill,  the  husband  of  another 
daughter,  and  that  he  wished  that  these  loans  should  be  con- 
verted into  gifts,  but  gifts  to  take  effect  at  different  times,  viz : 
one,  at  the  time  when  he  was  writing  his  will,  {^^now/^)  the 
other  at  the  time  of  his  death,  ("a/  my  deathJ^) 

We  think,  that  the  words  "at  my  death,''  were  used  by 
him,  io  help  express  this  wish.  True,  that  none  of  the  will 
could  have  any  effect  until  his  death ;  still  it  by  no  means 
follows  that  he  knew  this. 
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If  it  be  true,  as  we  think  it  is,  that  the  words,  "at  my  death" 
were  used  for  this  purpose  only,  then,  there  are  no  words  in 
the  will  to  prevent  the  words,  "heirs  of  her  body,''  from  hav- 
ing their  full  legal  eflfect  And  their  full  legal  effect  would 
have  been  such,  that  if  th«  property  bequeathed,  had  been 
realty,  an  estate  tail  would,  by  the  statute  de  doniSj  have  been 
created  in  it  in  the  first  taker. 

We  think  therefore,  that  there  was  no  equity  in  the  bill, 
and  consequently,  that  the  judgment  sustaining  the  demur- 
er was  right. 

Judgment  affirmed. 


John  Doe,  ex  deni.  of  Hanby  and  Doss,  plaintiff  in  error,  vs. 
Richard  Roe,  cos,  ejector j  and  Sarah  E.  Tucker,  tenant 
in  possession,  defendant  in  error. 

|1.]  a  ShcriflTs  deed  to  land  which  lies  out  of  his  county,  is  void. 

['i.'\  la  aa  ejectment,  it  became  a  question^  whether  a  purchase,  of  the  land,  by 
the  tenant's  husband,  from  one  of  the  lessors  of  the  plaintiff,  had  not  been 
rescinded  ;  and  the  plaintiff  offered  evidence,  to  show,  that  a  bond  was  once 
made  by  that  lessor  to  the  tenant's  husband,  with  conditions,  that  he  should 
make  titles  to  the  land  in  suit  to  the  husband,  on  being  paid  certain  sums ; 
and  to  show,  that  this  bond  was  in  the  possession  of  such  lessor. 

Jleld^  that  the  evidence  was  admissible. 

[3.]  The  execution  of  a  commission,  to  take  testimony^'on  interrogatories,  is 
not  void^  although,  in  the  return  of  the  commission,  there  is  no  statement  of 
the  place  at  which,  the  commission  is  executed. 

Ejectment,  in  Clay  Superior  Court.  Tried  before  Judge 
KiDDoo,  at  March  Term,  1857. 

This  was  an  action  of  ejectment  by  Doe,  upon  the  several 
demises  of  Absalom  Hanby  and  Azariah  Doss,  against  Roe, 
casual  ejector,  and  Sarah  E.  Tucker,  tenant  in  possession, 
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for  the  recovery  of  a  lot  of  land,  No.  383,  in  the  seventh  dis- 
trict of  originally  Lee  county. 

Plaintiff  offered  and  read  in  evidence  a  grant  from  the 
State  to  Absalom  Hanby,  for  the  lot  in  dispute,  dated  24th 
January,  182S. 

Plaintiff  next  offered  in  evidence,  an  execution  in  favor  of 
Edmund  Hanby  vs.  Absalom  Hanby,  and  a  deed  by  the 
Sheriff  of  Lee  county,  to  William  Hardin,  who  purchased 
said  land  at  Sheriff's  sale,  made  under  and  by  virtue  of  said 
execution.    Sherifl'^s  deed  dated  6th  January,  1829. 

The  Court  rejected  the  deed,  and  plaintiff  excepted. 

Plaintiff  next  offered  a  deed,  from  William  Hardin  toAza- 
riah  Doss,  dated  9th  July,  1838. 

The  depositions  of  Milton  B.  Doss,  a  witness  residing  in 
the  State  of  Alabama,  were  offered,  but  excluded  by  the 
Court,  on  the  ground  that  it  was  not  stated  and  did  not  ap- 
pear in  what  county  said  depositions  were  taken. 

To  which  ruling  plaintiff  excepted. 

Plaintiff  then  offered  in  evidence  a  bond  made  by  Azariah 
Doss  to  A.  G.  Tucker,  ihc  husband  of  defendant,  for  titles  to 
said  lot,  and  proposed  to  prove  that  said  bond  was  in  the 
handwriting  of  A  G.  Tucker.  The  object  being  to  sustain 
and  corroborate  the  testimony  of  McKendree  Tucker,  that 
these  was  a  recision  of  the  contract  between  Tucker  and  Doss 
for  the  sale  of  said  lot  of  land. 

The  Court  rejected  the  bond,  and  plaintiff  excepted. 

The  Jury  found  for  the  defendant.  Whereupon,  plaintiff 
moved  for  anew  trial  upon  the  following  grounds: 

1st,  Because  the  Court  erred  in  ruling  out  the  SherifPs 
deed  to  William  Hardin.  The  plaintiff  proposing  to  prove 
by  parol  testwiony,  ihtxt  said  bond  was  sold  by  the  Sheriff 
of  Randolph  county,  and  at  the  usual  place  of  Sheriff's  sale. 

2d,  Because  the  Court  erred  in  ruling  out  the  bond  made 
by  Doss  to  A.  G.  Tucker,  when  the  plaintiff  proposed  to  prove 
that  said  bond  was  in  the  hand- writing  of  A.  G.  Tucker. 

3d.  Because  the  Court  erred  in  ruling  out  the  depositions 


•  > 


134  SUPREME  COURT  OF  GEORGIA. 

Hanby  and  Doss  vs.  Tucker. 


of  Milton  B.  Doss,  because  the  commissioners  did  not  state 
in  what  county  in  the  State  of  Alabama  the  commission  vai 
executed. 
4th.  Because  the  verdict  was  contrary  to  law. 
5th.  Because  the  verdict  was  contrary  to  evidenca 
The  Court  refused  the  motion  for  a  new  trial,  and  plain- 
tiff excepted. 

Tucker  &  Beall,  and  Fleming  Law,  for  plaintiff  in  error. 

Douglass  &  Douglass,  represented  by  Hood,  for  defend- 
ant in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  rejecting  the  deed  made  by 
Starkie  Collins,  as  Sheriff,  to  William  Hardin  ? 

This  deed  bore  date  the  6th  of  January,  1829.  On  the  j20th 
day  of  December,  1828,  what  is  now  the  county  of  Randolph 
was  cut  off  from  the  county  of  Lee.  Daw.  Com.  138.  The 
deed,  therefore,  was  made  after  the  creation  of  the  county 
of  Randolph.  The  land  mentioned  in  the  deed  lies  in  the 
part  of  Lee  that  was  created  into  Randolph.  It  is  recited  in 
the  deed  that  Collins  was  the  Sheriff  of  Lee  county;  that  as 
the  Sheriff  of  that  county,  he  had  seized  and  sold  the  land; 
and  that  the  sale  was  made  on  the  first  Tuesday  in  Janua- 
ry, 1829,  and  at  the  place  of  public  sales  in  the  county  of  Lee. 

The  question  is,  did  Collins,  as  Sheriff  of  Lee  county,  have 
authority  to  make  the  deed? 

We  think  that  he  did  not 

"It  shall  not  hereafter  be  lawful  for  any  Sheriff  within  this 
State,  to  levy  upon  or  sell  any  land  which  lies  out  of  the  coun- 
ty of  which  he  is  Sheriff,''  says  an  Act  of  1808.  Cobb^sDig- 
509. 

But  the  plaintiff  offered,  it  seems,  to  prove  by  parol,  that 
Collins  was  the  Sheriff  of  Randolph  county. 
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Ought  such  evidence  to  have  been  received  ?  and  if  it  had 
been  received,  would  it  have  done  the  plaintiff  any  good  ? 

The  evidence  would  have  contradicted  the  recitals  in  the 
deed ;  they  say  that  Collins  was  Sheriff  of  Lee.  And  even 
if  we  admit  that  they  were  made  by  mistake  or  ignorance  of 
a  law,  it  is  questionable  whether  they  are  subject  to  be  con- 
tradicted in  this  way. 

But  suppose  they  are ;  suppose  it  had  been  shown,  that 
Collins  was  the  Sheriff  of  Randolph.  Then  that  would  have 
been  shown  which  would  have  been  equally  fatal  to  the  deed, 
for  the  deed  is  a  deed  made  by  him,  not  as  Sheriff  of  Ban- 
dolph,  but,  as  the  Sheriff  of  Zee;  and  is  a  deed  made  by  him, 
on  a  sale  that  took  place,  at  the  place  of  public  sales  in  Lee^ 
and  not  at  any  place  in  Randolph ;  indeed,  at  the  time  of 
the  sale,  Randolph,  though  cut  off,  had  not  been  organized  as 
a  county,  and  therefore,  could  have  had  no  appointed  place 
of  public  sales. 

[1.]  Collins,  then,  had  no  authority  to  make  the  deed,  and, 
consequently,  the  deed  was  void.  Being  void,  it  was  proper, 
that  it  should  be  excluded  from  the  jur}^ 

Whether  this  sale  is  one  which  might  be  set  up,  in  equity, 
upon  the  principal  of,  acquiscence,  or  ratification,  by  all  par- 
ties, is  a  question  not  raised  in  this  case. 

32.J  Was  the  rejection  of  the  bond  for  titles  proper  ? 

It  seems,  that  A.  G.  Tucker,  the  husband  of  Sarah  E. 
Tucker,  the  tenant  in  the  ejectment,  acquired  the  possession 
of  the  land,  from  Azariah  Doss,  one  of  the  lessors  of  the 
plaintiff;  that  he  acquired  that  possession  from  Doss,  by  pur- 
chasing the  land  from  Doss;  that  the  possession  of  Sarah  E. 
Tucker,  is  one  which  she  acquired  on  the  death  ot  A.  O. 
Tucker,  her  husband,  as  successor  to  him  ;  in  short,  it  seems, 
that  she  derives  all  her  rights  from  Doss,  through  her  hus- 
band. 

It  also  seems,  that  it  was  a  question  in  the  case,  whether 
the  purchase  by  the  husband  from  Doss,  had  not  been  can- 
celled by  him  and  Doss. 
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Now  if  the  purchase  was  cancelled  by  them,  the  effect  was 
to  give  Doss  the  right  to  retake  the  possession  of  the  land 
from  Tucker,  and  from  all  claiming  under  him ;  therefore 
from  Tucker's  wife. 

This  being  so,  Doss  had  the  right  to  show  a  cancellation 
of  the  purchase,  if  he  could.  And,  to  show  a  cancellation 
of  the  purchase,  it  was  of  course  necessary  or  at  least  proper 
for  him  to  show  the  contract  of  purchase, — that  is,  to  show 
the  thing  cancelled. 

Now,  this  bond  was  certainly  evidence  of  a  contract  of 
purchase,  by  which  A.  G.  Tucker  purchased  the  land  in 
question.  It  was  therefore,  admissible  to  the  jury;  for  the 
question,  whether  it  was  evidence  of  the  contract  of  pur- 
chase,— that  is  the  cancelled  one,  if  there  was  a  cancelled 
one,  was  a  question  for  the  jury. 

Again,  the  bond  was  in  the  possession  of  Doss.  How  did 
it  get  there?  By  a  performance  of  the  condition  of  it  or,  by 
a  cancellation  the  contract  of  purchase  ?  If  in  the  former 
way,  then.  Tucker  got  a  deed  from  Doss,  when  he  gave  up  to 
Doss,  the  bond.  Now,  Mm.  Tucker  showed  no  such  deed. 
From  all  which,  an  argument  of  more  or  less  force,  may  be 
drawn,  that  Doss  got  possession  of  the  bond  in  the  other 
way,  that  is,  by  a  cancellation  of  the  contract  of  purchase. 

We  think,  then,  that  the  bond,  on  being  proved,  was  a 
.  thing  admissible  in  evidence  5  and  therefore,  that  the  Ck>urt 
erred,  in  holding  it  not  to  be  admissible. 

We  know  of  no  law  that  makes  void  the  execution  of  a 
commission  to  take  testimony,  unless,  the  place  of  the  execu- 
tion is  stated  in  the  return  to  the  commission.  It  is  no  doubt 
true,  that  the  statement  of  this  place  in  the  return,  is  a  thing 
that  may  be  useful  in  various  ways,  yet,  we  cannot  say,  that 
we  know  of  any  law  that  makes  such  a  statement  indispwi- 
sible. 

[3.]  We  think,  therefore,  that  the  Court  erred  in  not  per- 
mitting the  interrogatories  of  William  B.  Doss  to  be  read. 

The  grounds  of  the  motion  for  a  new  trial,  except  the  two 
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last,  are  but  a  repetition  of  the  grounds  that  have  been  con- 
sidered. And  it  is  not  necessary  to  consider  the  two  last,  as 
a  new  trial  is  to  be  granted  on  the  grounds  already  consid- 
ered. 

Judgment  reversed. 


Charles  Stanley,  plaintiff  in  error,  vs.  James  Suggs,  ei  aL 

defendants  in  error. 

The  attesting  witness  ofa  deed  of  mortgage  swore  that  he  wn^  ■'  a  suhscribln^ 
witness  to  the  mortgage;  that  he  saw  the  maker  of  the  same  ns>ign  it;  an<! 
also  saw  the  other  subscribing  witnesses  assign  it." 

Ueld^  That  the  probate  was  insufficient  to  admit  the  niortgngc  to  record. 

Rule  to  distribute  money,  in  Randolph.  Tried  before 
Judge  EiDDoo,  May,  1857. 

A  rule  was  taken  against  the  former  Sherilfto  pay  out  the 
money  in  his  hands,  arising  from  the  sale  of  Lemmon 
Dunn's  property,  to  the  executions  existing  against  him,  ac- 
cording Xo  their  priority. 

Charles  Stanley,  the  owner  of  a  mortgage  fi.  fa.^  claimed 
that  his  execution  should  be  first  paid.  The  general  judg- 
ment creditors  objected  to  the  money  being  applied  to  this 
mortgage  fi.  fa.,  and  suggested  payment  and  fraud ;  issue 
was  joined  on  this  suggestion,  and  the  case  submitted  to  a 
jury. 

The  plaintiff  in  the  mortgage /./r/.  offered  in  evidence  the 
mortgage,  to  the  introduction  of  which,  objection  was  made, 
on  the  ground  that  the  probate  of  one  of  the  witnesses,  to  said 
mortgage  deed,  was  defective.    The  witness  swears  *^  that  he 
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was  a  subscribing  witness  to  said  mortgage,  and  that  he  sav 
the  maker  of  the  same  assign  it,  and  also  saw  the  other  sub- 
scribing witnesses  assign  it"  The  objection  was  sustained 
by  the  Court,  on  the  ground  that  the  probate  was  insufficient, 
and  the  mortgage  should  not  have  been  admitted  to  record, 
and  was  not  entitled  to  take  precedence  orer  the  general 
judgments  obtained  before  the  foreclosure  of  said  mortgage, 
and  plaintijflf  in  mortgage ^.ya.  excepted. 

The  Court  then  ordered  the  money  in  the  Sheriffs  hands 
to  be  distributed  and  paid  to  the  other^  fas.  against  Dann, 
of  junior  date  to  the  mortgage,  but  older  than  the  foreclo- 
sure, according  to  the  priority  of  date,  and  the  mortgagee  ex- 
cepted. 

Perkins  ;  and  Tucker  &  Beall,  for  plaintiff  in  error. 

Harrison  &  Cox,  for  defendants  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

Believing  that  this  case  comes  fully  within  the  rule  laid 
down  by  this  Court,  in  Rushin  vs.  Shields,  et  aL  (\\  GcuRqK 
636 J  we  affirm  the  judgment  of  the  Court  below. 

The  subsequent  case  of  Dinkins  and  Moore,  /^17  Get.  Etf. 
Q2J  stands  upon  a  different  principle.  The  doctrine  inten- 
ded to  be  maintained  there,  was,  that  even  in  the  absence  of 
any  attestation  clause,  the  official  signature  of  the  magistrate 
•  stood  in  lieu  of  the  proof  of  execution ;  he  being  an  officer 
ichosen  and  selected  by  the  law  for  this  purpose. 

Judgment  affirmed. 
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Hannah  Frith,  Plaintiff  in  error,  vs.  John  Roe,  defendant 

in  error. 

If  ft  party  hu  the  right  to  go  into  a  Court  of  Equity  for  partial  relief,  he  has  the 
rigbt  to  ask  the  Court  for  full  relief.]  • 

In  Equity,  in  Randolph  Superior  Court  Decision  by 
Judge  KiDDOO,  at  Chambers,  11th  May,  1857. 

This  was  a  bill  filed  by  John  Roe  against  Hannah  Frith, 
Benjamin  V.  Iverson  and  Nathaniel  Robinson. 

The  allegations  of  the  bill,  in  substance,  are  that  Hannah 
Frith  has  instituted  her  action  of  trespass  qtiareclausamfre' 
git  J  against  complainant,  for  trespasses,  alleged  to  have  been 
committed  by  him  on  certain  premises  occupied  by  her,  be- 
ing a  part  of  lot  No.  77,  situated  in  the  town  of  Cuthbert,and 
containing  ten  acres ;  that  complainant  has  commenced  his 
action  of  ejectment  against  the  said  Hannah,  for  the  same 
premises,  which  suits  are  now  pending  in  the  Superior  Court 
of  Randolph  county. 

That  the  title  and  claim  of  complainant  to  said  premises  is 
derived  from  and  through  one  William  White,  as  follows:  In 
January,  1839,  said  lot.  No.  77,  was  sold  at  Sheriff's  sale,  and 
purchased  by  one  James  Buchanan,  as  the  agent  of  one 

■  Campbell ;  that  Campbell  being  in  embarrassed  cir- 
cumstances, and  indebted  to  Benjamin  V.  Ivcrson,  transfer- 
red said  lot  of  land  to  him,  and  directed  Buchanan  to  execute 
to  him  titles,  which  was  done.  But  before  the  transfer  and 
execution  of  titles  to  Ivcrson,  Campbell  sold  fifteen  acres  of 
said  lot  to  William  White,  who  resided  in  the  State  of  Ala- 
bama, and  made  and  delivered  to  White  a  bond  for  titles,  to 
be  executed  upon  the  payment  of  the  purchase  money. 
White  gave  his  note  for  said  purchase  money,  which  he  af- 
terwards paid.  White  sold  said  fifteen  acres  to  complainants 
and  executed  to  him  titles  therefor.  While  White  was  the 
owner,  he  put  his  father  in  charge  of  the  premises,  who  rented 
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them  to  said  Hannah  Frith^  who  went  in  under  said  lease, 
and  has  occupied  the  same  ever  since,  under  no  other  title 
or  right  than  as  tenant,  as  aforesaid.  That  Campbell  left  the 
State  and  went  to  California,  or  to  parts  unknown^  and  has 
since  departed  this  life,  without  making  titles  to  said  White, 
or  complainant,  and  that  his  bond  for  titles  is  lost 

The  bill  further  charges  that  Iverson  sold  and  conveyed 
said  lot,  No.  77,  to  Nathaniel  Robinson,  excepting  the  fifteen 
acres  aforesaid,  which  Robinson  sold  and  conveyed  to  com- 
plainant ;  that  the  deeds  from  Iverson  and  Robinson  both 
admit  and  recognise  the  bond  for  titles  from  Campbell  to 
White,  of  the  fifteen  acres  part  of  said  lot,  and  which  covers 
and  includes  the  premises  in  dispute. 

The  bill  prays  that  both  actions  may  be  enjoined,  that  the 
action  of  trespass  may  be  perpetually  enjoined ;  that  defend- 
ants be  compelled  to  make  discovery  to  aid  the  action  of 
ejectment;  and  prays  for  such  further  relief  as  may  be  necessarjr 
and  proper ;  and  the  bill  further  prays,  that  Iverson  be  com- 
pelled to  make  title  to  Robinson,  and  Robinson  to  White,  or 
that  Iverson  be  compelled  to  make  titles  directly  to  Roe. 

Upon  application  at  chambers  for  the  injunction,  upon  a 
rule  to  show  cause,  after  argument,  the  Chancellor  made  the 
rule  absolute,  and  granted  the  injunction.  Whereupon,  Han- 
nah Frith,  by  her  counsel,  excepted,  and  assigns  error  upon 
the  grounds : 

1st,  Of  want  of  equity  in  the  bill. 

2d.  Want  of  proper  parties. 

3rd.  Because  complainant  has  ample  remedy  at  law. 

Hood  &  Robinson,  for  plaintiff  in  error. 
Douglass  &  Douglass,  for  defendant  in  error. 
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By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  only  question  is,  ought  the  Court  below  to  have 
^nted  the  injunction  ? 

According  to  the  allegations  in  the  bill,  Roe  has  the  equit- 
able title  to  the  land^  but  an  equitable  title  depending  upon 
a  bond  for  titles  that  is  lost«  and  upon  a  deed  that  is  lost . 
Iverson  has  the  legal  title  to  the  land,  but  he  acquired  that 
title,  with  notice  of  the  equitable  title  now  in  Roe;  and  Han- 
nah Frith  has  the  possession  of  the  land,  and  that  possession 
is  one  which  she  rightfully  acquired 

These  things  being  so,  it  is  at  least  doubtful,  whether  Roe 
can  make  his  title  available  to  him  in  tlie  suits  at  law ;  but, 
it  is  certain  that  he  has  the  right  to  go  into  equity,  to  compel 
conveyances^and  to  establish  the  lost  papers;  and  that  he  has 
the  right  to  take  Hannah  Frith  there ;  she  is  in  privity  witli 
White,  having  rented  the  land  from  his  agent,  and  Roe  is  in 
privity  with  White — holding  White's  bond  for  titles. 

And  if  he  has  the  right  to  go  into  equity  for  one  purpose, 
he  has  the  right  to  go  into  it,  for  all  purposes  connected  with 
his  case. 

But  in  order  that  equity  may  thus  do  full  justice,  in  a  sin- 
gle decree,  it  was  necessary,  that,  the  common  law  suits 
should  be  enjoined. 

We  think,  therefore,  that  the  Court  below  did  not  err  iii 
granting  the  injunction. 

Judgment  affirmed. 
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Andrew  B.  Moore,  plaintiff  in  error,  vs.  Joseph  T.  S.  Glia- 

TON,  defendant  in  error. 

Where,  to  save  the  expense  of  an  administration,  the  heirs  at  law  get  together 
and  agree  to  divide  the  estate  and  appoint  an  agent  and  put  him  in  posses* 
sion  of  the  property  for  that  purpose,  a  bill  may  be  filed  against  him  by  any 
one  or  more  of  the  distributees,  the  same  as  against  an  administrator. 

The  husband,  being  heir  to  his  wife,  may  convey  her  interest  in  her  father^s  es- 
tate, and  equity  will  decree  its  payment  to  the  assignee. 

In  an  affidavit  for  a  ne  exeat^  it  is  necessary  that  the  creditor  should  swear  poii- 
lively  to  the  defendant's  intention  to  remove,  and  the  amount  of  his  claim; 
but  not  as  to  his  threats  or  preparation  to  leave. 

In  Equity,  from  Terrell  county.    Decision  on  demurrer  by 
Judge  KiDDOo,  at  chambers,  Sth  April,  1857. 

This  bill  was  filed  by  Joseph  T.  S.  Gleaton>  against  An- 
drew B.  Moore.     The  bill  states  that  in  the  year  1853,  Mary 
A.  Williams  departed  this  life  intestate,  leaving  an  estate  worth 
about  eight  thousand  dollars  and  six  children  as  her  distribu- 
tees  and  heirs  at  law.    That  by  an  arrangement  and  agree- 
ment  among   all   the    parties   interested,   no    administra- 
tion was  taken  out  upon  said  estate,  but  it  was  agreed  in 
writing,  that  Andrew  B.  Moore,  the  husband  of  one  of  the 
daughters,  should  take  charge  and  control  of  the  same,  sell 
all  the  property,  collect  and  pay  off  the  debts  and  divide  the 
estate  according  to  law  among  the  heirs  at  law.    That  iu 
pursuance  of  said  agreement,  Moore   sold  the  estate,  which 
amounted  to  about  g!7,000,  and  on  the  day  of  sale,  being  the 
3d  December,  1854,  made  a  partial  division  among  the  par- 
ties, at  which  time,  complainant  received  from  him  one  thou- 
sand and  ten  dollars  as  a  part  of  his  share  of  said  estate. 

The  bill  further  charges,  that  since  that  time,  Moore  has 
received  from  some  other  source  the  sum  of  nine  hundred 
dollars,  which  he  has  never  paid  out  or  accounted  for.  That 
all  the  debts  of  the  intestate  have  been  paid,  and  all  the  de- 
mands due  and  owing  her  have  been  collected  by  said  Moore. 

The  bill  further  alleges,  that  shortly  after  the  death  of  said 
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Blary  A.  Williams,  Lavinda  Palmer,  one  of  the  children  and 
wife  of  Thomas  6.  Palmer,  died,  and  her  husband  had  re- 
ceived no  part  of  her  share  or  interest  in  said  estate  at  the 
time  of  her  death.  That  afterwards,  in  the  presence  of  said 
Moore  and  at  his  solicitation,  complainant  purchased  for  the 
sum  of  one  thousand  dollars,  all  Palmer's  share  and  interest 
in  said  estate,  in  right  of  his  wife,  and  took  from  him  an 
assignment  of  the  same.  And  Moore,  in  order  to  induce 
complainant  to  make  this  purchase,  agreed  and  promised, 
that  he  should  have  a  part  and  interest  in  a  note  on  Hines 
Holt,  given  for  the  land  sold,  belonging  to  the  estate,  equal 
to  the  amount  of  Palmer's  interest,  and  that  he  would  pay 
over  to  him,  out  of  said  note,  when  collected,  the  amount 
due  him. 

The  bill  further  charges,  that  Moore  has  collected  this  note, 
and  that  he  has  paid  to  complainant  only  seven  hundred  and 
three  dollars,  and  that  he  has  received  from  said  Moore,  in 
all^  on  account  of  his  own  and  Palmer's  shares,  in  said  es- 
tate, the  sum  of  111 7 13,  and  that  he  refuses  to  pay  him  the 
balance  in  his  hands  coming  to  him,  in  right  of  his  wife,  and 
as  the  purchaser  and  assignee  of  Palmer's  share  of  the  estate 
of  said  Mary  A.  Williams  deceased.  The  bill  prays  for  an 
account^  and  that  complainant  be  allowed  and  paid  two- 
sixths  of  said  estate,  niirms  the  amount  already  received  by 
him. 

Appended  to  the  bill  was  an  affidavit  by  complainant,  thai 
the  balance  due  to  him  from  Andrew  B.  Moore  on  an  ac- 
counting,  according  to  the  best  of  his  belief,  will  be  at  least 
six  hundred  dollars,  and  that  defendant  threatens,  and  is  pre- 
paring to  move,  as  defendant  is  advised  and  believes,  and  in- 
tends to  go  beyond  the  limits  of  this  State,  and,  that  deponent 
is  iu  danger  of  losing  his  claim,  unless  a  writ  of  ne  exeat  be 
issned,  restraining  defendant  from  going  beyond  the  jurisdic- 
tion of  the  Court. 

The  bill  was  sanctioned,  and  subpoenea  and  ne  exeat  or- 
dered to  issue,  each  in  the  penalty  of  one  thousand  dollars. 
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At  the  March  Term  of  the  Superior  Court,  defendant 
moved,  to  dismiss  the  bill  and  to  discharge  the  ne  exeaty  on 
the  grounds: 

1st  That  there  are  no  proper  parties  to  said  bill. 

2d.  That  there  is  no  equity  in  the  bill. 

3d.  That  there  is  adequate  remedy  at  law. 

4th.  That  the  writ  oT  ne  exeat  was  improvidently  and  ille- 
gally granted. 

After  argument,  the  Court  overruled  the  demurrer,  on  all 
the  grounds  taken. 

To  which  decision  counsel  for  defendant  excepts. 

McCoy  &  Hawkins,  for  plaintiff  in  error. 
F.  H.  West,  for  defendant  in  error. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

Is  there  equity  in  this  bill  ? 

The  heirs  of  the  complainant's  father-in-law,  six  in  num* 
ber,  get  together  and  agree  to  distribute  the  estate  without  in- 
curring the  expense  of  an  administration.  Gleaton  is  enti- 
tled to  one  share  in  right  of  his  wife,  and  he  purchased  the 
share  of  Palmer,  who  married  another  distributee.  A  part 
of  these  shares  is  paid  him ;  and  he  files  this  bill  to  receive 
the  residue. 

It  is  objected  that  the  rest  of  the  heirs  should  be  made  par- 
ties. Why  so  ?  any  more  than  in  a  suit  against  an  adminis- 
trator ?  It  is  said  that  Palmer's  wife  being  dead,  her  hus- 
band had  no  right  to  convey  her  interest  The  reply  to  this 
is  two-fold.  He  is  the  heir  of  his  wife,  and  as  such  is  enti- 
tled to  her  portion.  Tnie,  at  law  he  could  only  recover  it 
through  an  administration.  Here  the  parties  are  in  equity. 
But  in  the  second  place,  when  this  agreement  to  divide  was 
entered  into,  it  amounted  to  a  reduction  to  possession  of  each 
one's  share.    Again  it  is  argued  that  Gleaton  has  a  common 
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law  remedy.  It  will  not  bo  pretended  however,  that  it  is  so 
complete,  even  if  it  could  be  made  available  at  all. 

In  the  next  place,  it  is  insisted  that  the  ne  exeat  should  be 
dismissed,  because  the  affidavit  is  insufficient.  All  that  is 
Decessary  is,  that  the  aflidavit  should  be  positive  as  to  the 
defendant's  intention  to  go  abDad.  3.  DariiePs  Ch,  Pr.  1039. 
And  this  affidavit  is  so.  It  is  true,  that  as  to  his  preparation 
and  threats,  the  complainant  swears,  as  to  his  information 
and  beliefl  But  as  to  his  intention  to  leave,  he  swears  posi- 
tively, according  to  our  interpretation  of  his  oath.  And  that 
he  is  in  danger  of  losing  the  whole  or  some  part  of  his  debt, 
unless  this  writ  is  granted.  And  after  all,  why  should  an 
affidavit  to  obtain  bail  in  equity,  be  more  stringent  than  at 
common  law  ? 

Lastly  it  is  argued  that  no  bond  was  given,  as  required  by 
the  Act  of  March  1856,  to  respond  to  the  defendant,  by  rear 
son  of  the  issuing  of  this  ne  exeat.  No  such  ground  was 
taken  in  the  Court  below.  Non  constat j  but  that  the  bond 
was  duly  taken  and  filed  in  the  Clerk's  office. 

Judgment  affirmed* 


Samuel  A«  Grier,  plaintifl'  in  error,  vs.  David  Ward,  de- 
fendant in  error. 

{!.]  |If  a  person  put  \\\9  goods  on  anothcr*s  land  without  the  other's  cob* 
centi  the  other  has  the  right  to  remove  them  ;  but  bo  must  cxcrciie  the  rights 
lo,  as  not  to  injure  thum  unnecessarily. 

[2.]  If  in  such  case,  the  owner  of  the  goods  get»i  them  again,  the  amount  of  his 
damages,  cannot  exceed  the  actual  injury  to  the  goodi^i  and  tlie  expense  of 
so  getting  them  again. 

f  3.]  Upon  the  party  who  is  the  plaintiflf,  is,  in  general,  the  onus  of  proring  the 
amount  of  his  damage. 

11 
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Trespass,  in  Randolph.  Tried  before  Judge  EIiddoo,  at 
November  adjourned  Term,  1856. 

This  was  an  action  of  trespass  brought  by  Daniel  Ward, 
against  Samuel  A.  Grier,  for  throwing  four  bales  of  cotton 
belonging  to  plaintiff  into  the  Chattahoochee  river. 

It  appeared  that  plaintilf  was  hauling  his  cotfon  to  a  ferry 
or  landing  on  said  river,  and  was  driving  through  defendant's 
premises.  Defendant  met  him  and  forbid  him  firom  going 
through  his  plantation,  and  ordered  him  back.  Plaintiff 
turned  round  and  went  another  way,  but  again  came  to  de- 
fendant's enclosure,  pulled  down  the  fence  and  drove  through 
down  to  the  river,  where  he  unloaded  and  left  his  cotton  on 
the  bank.  Defendant  ordered  his  negroes  to  go  down  and 
throw  it  down  the  bluff,  but  not  at  first  into  the  river;  after- 
wards upon  being  taunted  by  some  one  on  the  opposite  side 
of  the  river,  which  he  took  to  be  plaintiff,  he  ordered  his  ne- 
groes to  throw  it  into  the  river,  which  they  di4  The  cotton 
floated  down  the  river  about  four  miles,  but  was  not  much 
injured;  was  taken  from  Col.  Tony's  landing  by  a  steamboat 
down  to  Apalachicola,  where  it  was  sold.  There  was  evi- 
dence going  to  show  that  the  cotton  belonged  to  one  Davis, 
it  was  he  that  got  the  cotton  and  sent  it  to  Apalachicola. 
Plaintiff  brought  suit  for  this  trespass,  and  the  jury  found  for 
him  two  hundred  dollars. 

Whereupon  defendant  moved  for  a  new  trial  upon  the  fol- 
lowing grounds,  viz: 

1st.  Because  the  verdict  is  contrary  to  law  : 
2d.  Because  the  verdict  is  contrary  to  evidenca 
34  Because  the  verdict  is  contrary  to  law  and  evidence. 
4th.  Because  the  Court  erred  in  not  permitting  defendant's 
counsel  to  read  the  whole  of  the  answer  of  James  Grier,  Jr., 
to  the  third  cross  interrogatory, 

5th.  Because  the  Court  refused  to  charge  as  requested  by' 
defendant's  counsel,  that  every  unwarrantable  entry  on  anoth- 
er's soil  by  breaking  his  close,  the  law  considers  a  trespass, 
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and  every  trespass  is  wilful  when  the  trespasser  is  warned 
not  to  come  upon  his  land,  and  the  owner  of  the  soil  has  the 
right  to  the  sole  use  and  occupation  of  it,  and  every  entry 
thereon  without  permission,  and  especially  if  contrary  to  the 
ttpress  orders  of  the  owner,  is  a  trespass. 

[To  this  ground,  the  Judge  adds  a  note,  that  he  chaiged 
this  to  be  the  law,  but  at  the  same  time  charged  that  one 
trespass  will  not  justify  another.] 

6th.  Because  the  Court  refused  to  charge  the  ]\xty  sis  re- 
quested by  defendant's  counsel  '^  that  if  the  evidence  shows 
tUat  the  cotton  was  recovered,  and  there  is  no  evidence  of 
loss  upon  the  sale,  expense  or  trouble  in  recovering  it,  then 
the  plaintiff  is  not  entitled  to  recover,  if  the  defendant  has 
shown  the  recovery  of  the  cotton,  then  the  burden  of  proof 
is  on  the  plaintiff,  to  show  damage  or  loss;"  but  charged  that 
if  the  defendant  threw  the  cotton  into  the  river,  and  it  float- 
ed off,  the  jury  would  presume  it  was  lost  to  the  plaintiff,  but 
whatever  he  afterwards  realized  from  it,  might  be  deducted 
jErom  the  damage. 

7th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  defendant's  copnsel  ^'  That  the  jury  may  weigh 
the  testimony  of  Tharp,  and  although  the  Court  would  not 
exclude  it,  yet  the  jury  may  take  into  consideration,  that 
Tharp  is  a  convict  from  the  Penitentiary,  and  from  that  as 
any  other  circumstance,  form  their  opinion  of  it,  and  give  it 
auch  weight  as  they  may  think  it  deserves,"  but  charged,  that 
it  was  the  province  of  the  jury  to  judge  of  the  credibility  of 
witnesses,  and  weigh  their  testimony ;  that  the  fact  of  a 
witness  having  been  in  the  Penitentiary,  would  not  necessa- 
rily discredit  him  unless  he  had  been  convicted  of  a  crime 
which  from  its  nature  would  affect  his  credibility. 

8th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
qaested.  '^That  if  they  believed  the  act  of  hauling  the  cot- 
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ton  and  depositing  it  on  defendant's  land  was  a  trespaVi 
then  defendant  was  justified  in  what  he  did." 

9th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested "that  the  law  will  justify  the  owner  of  the  soil  in 
repelling  a  trespasser,  if  one  enters  and  deposits  goods  on 
■the  laud  of  another,  the  law  will  justify  the  owner  in  expel- 
ling tlie  person  or  removing  the  goods,  and  if  the  first  tres- 
pass is  wilfully  done  and  against  the  forewarnings  of  the 
owner,  then  the  law  will  justify  the  use  of  any  means, 
however  violent,  that  may  be  necessary  and  requisite 
to  expel  the  intruder  and  remove  his  goods;"  but  charged, 
that  the  force  necessary  to  prevent  a  trespass  might  be  used, 
and  defendant  might  have  removed  the  cotton,  but  so  as  to 
do  as  little  injury  to  the  plaintiff  as  possible,  that  one  tres- 
pass would  not  justify  another ;  that  if  the  plaintiff  had 
committed  a  trespass  on  defendant's  property,  he  ought  to 
have  resorted  to  the  law  for  redress. 

lOth.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested, "That  if  they  are  satisfied  from  the  evidence  that 
plaintiff  had  sold  the  cotton  to  Davis,  and  Davis  subsequent^ 
ly  recovered  it  and  sustained  no  loss  on  it,  or  expense  or  trou- 
ble in  the  recovery,  that  then  there  was  no  loss  on  the  cot- 
ton," but  on  the  contrary,  charged  that  if  Ward  realized  any 
thing  from  the  cotton,  that  amount  less  the  expense  of  its 
recovery  should  be  deducted  from  the  damages. 

11th.  Because  the  Court  charged  the  jury  that  the  trespass 
was  an  injury  to  the  possession,  and   if  they  were  satisfied 
that  plaintiff  had  the  cotton  in  his  possession  when  the  act 
was  done,  then  the  recovery  of  the  cotton  afterwards  by  Da- 
vis could  not  be  considered  unless  the  defendant  showed  that 
Davis  had  subsequently  paid  Ward  for  the  cotton.    That 
the  cotton  was  taken  out  of  Ward's   possession,  and  it  muft 
be  re-delivered  to  him,  and  when  it  was  thrown  into  the  riv- 
er, Ward  was  not  bound  to  make  any  effort  or  run  any  risk 
to  recover  it,  but  that  Grier  was  bound  to  return  it  to  the  pos- 
session of  the  plaintiff. 
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12th.  Because  the  damages  are  excessive. 

13th.  Because  the  verdict  is  clearly  and  manifestly  against 
the  weight  of  evidence. 

14tb.  Because  the  Court  erred  in  refusing  each  and  all  the 
charges  asked  for,  and  charging  as  it  did. 

After  argument  and  consideration,  the  motion  was  over- 
ruled and  a  new  trial  refused,  and  counsel  for  defendant  ex- 
eeptsL 

Hood  &  Robinson,  for  plaintiff  in  error. 
TucKEB  &  Beall,  for  defendant  in  error. 
Bji  the  Court. — Benning,  J.  delivering  the  opinion. 

Ought  the  Court  to  have  granted  the  motion  for  a  new  tri- 
al? 

We  think  so.  We  think  that  the  following  propositions 
are  true : 

1st.  That  if  Ward  put  the  cotton  on  the  land  of  Grier 
without  Grier^s  consent,  Grior  had  the  right  to  remove  the 
cotton  from  his  land. 

2dly.  But,  that  Grier,  in  the  exercise  of  this  right,  was 
bound  not  to  injure  the  cotton  unnecessarily. 

Sdly.  That  if  the  cotton  belonged  to  Davis,  Ward  could 
not  recover  anything. 

4thly.  That  if  the  cotton  belonged  to  Ward,  yet  if,  by  him- 
self or  another,  he  got  it  again,  he  was  not  entitled  to  recover 
as  much  as  the  whole  value  of  the  cotton,  but  was,  at  best,  en- 
titled to  recover  only  such  a  sum  as  would  be  snflicient  to 
compensate  him  for  the  injury,  if  any,  which  the  cotton  had 
sustained  in  consequence  of  the  act  of  Grier,  and  for  the 
necessary  expense,  if  any,  of  getting  the  cotton  again. 

5thly.  That  what  this  injury  and  expense,  if  any,  amount- 
sd  to,  the  onus  was  upon  him  to  show. 

[1.]  It  maybe  assumed,  that  the  first  and  second  of  these 
propositions,  are  true. 
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As  to  the  third;  this  at  least  may  be  assumed,  diat  if  the 
cotton  belonged  to  Davis,  Ward,  if  entitled  to  recover  any 
thing,  was  not  entitled  to  recover  more  than  nominal  dam* 
ages ;  for  the  proof  was,  that  Davis  got  possession  of  the 
cotton  after  the  alledged  trespass ;  and  there  was  no  proof, 
that  Ward  was  at  any  trouble,  or  expense,  in  and  about  Da- 
vis's getting  that  possession. 

But  there  was  no  proof,  that  what  Grier  caused  to  be-dontf 
to  the  cotton  injured  the  cotton  at  all,  or  put  any  body  to  any 
expense  at  all.  The  proof  was  rather  the  other  way.  And 
even  if  what  Grier  caused  to  be  done  to  the  cotton,  had  been 
followed  by  injury  to  the  cotton,  or  expense  to  the  owner  of 
it,  yet,  Grier,  would  not  have  been  liable  to  pay  for  such  in- 
jury or  expense,  unless  the  injury  or  expense  were  greater 
than  would  have  been  the  injury,  or  expense,  that  would  have 
followed  from  Grier's  exercising  his  right  of  removal  of  Ihe 
cotton,  in  the  most  unexceptionable  manner,  had  he  exercis- 
ed the  right  in  that  manner ;  and  if  the  injury  or  expense 
were  greater,  he  would  have  been  liable  to  pay  only  for  the 
excess. 

Taking  the  state  of  the  proof  into  consideration,  we  may, 
therefore,  say  that  this  third  proposition  is  strictly  true. 

[2.]  The  fourth  proposition  will  hardly  be  denied,  when  it 
is  remembered,  that  the  act  of  Ward,  in  depositing  the  cotton 
on  the  land  of  Grier,  was  itself  9l  willful  trespass;  and  that 
the  act  of  Grier,  in  removing  the  cotton,  was,  at  most  but  the 
assertion  of  his  rights  with  two  much  recklessness.  This 
being  so,  that  Ward  was  not  in  a  condition  to  ask  for  itf»- 
dictive  damages  against  Grier,  will  hardly  be  denied. 

The  fourth  proposition  gives  him  a  right  to  compensaiUm; 
it  denies  him  nothing  but  vindictive  damages,  and  perhaps 
its  measure  of  compensation  is  too  large.  See  latter  part  of 
the  second  paragraph  on  the  third  proposition. 

It  is  a  general  rule,  that,  upon  the  party  who  is  the  plain- 
tiff, lies  the  onus  of  proving  the  amount  of  his  damage.  We 
see  nothing  in  the  present  case  to  take  the  case  out  of  thii 


MACON,  JUNE  TERM,  1857.  151 


Meroer  vs.  Newioiii,  admV. 


general  rula    The  fifth  propositioD,  therefore,  we  take^  to  be 

trua 

Kow  it  18  manifest,  that  if  these  propositions  are  true,  some 
of  the  grounds  of  the  motion  for  a  new  trial  were  well  founcU 
edL  It  is  unnecessary  to  specify  which,  or  otherwise  to  notice 
those  grounds  more  particularly,  we  grant  a  new  trial,  and 
what  has  been  said  will  doubtless  be  sufficient,  to  go  by  on 
the  new 


Judgment  reversed. 


Lwi  MsRCER,  plaintiff  in  fi.  fa.  and  plaintiff  in  error,  vsl 
J>ASiXh  A.  Newsom,  adm'r,  and  Geobos  R.  Hollowat, 
claimant,  defendant  in  error. 

A  purebaM  by  an  administrator  at  his  own  sale,  ii  good,  at  leaat,  until  it  has 
been  repudiated  by  the  heirii. 

Claim,  from  Clay  county.  Decision  by  Judge  Eiddoo. 
March  Term,  1857. 

Under  a  fi.  fa.,  issued  upon  a  judgment  recovered  by  Levi 
Mercer,  against  Daniel  A.  Ncwsom,  administrator  of  John 
Newsom,  deceased,  the  Sheriff  levied  upon  certain  lots  of 
land  in  the  7th  district  of  originally  Lee,  now  Clay  county, 
as  the  property  of  the  estate  of  John  Newsom,  deceased. 

George  R.  Holloway  interposed  his  claim  to  these  lands, 
and  denied  that  they  belonged  to  the  estate  of  Newsom.  Is- 
sue was  joined,  and  upon  the  trial,  the  plaintiff  offered  in  evi- 
dence the  fi.  fa.  with  the  levy  thereon  endorsed.  He  then 
piToved  that  John  Newsom,  deceased,  was  in  possession  of 
the  lands  at  the  time  of  his  death,  and  that  the  defendant 
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in  fi.  fa^as  his]administrator,  went  into  po8seflBldn4rftdfwavd9. 
He  further  offered  to  prove  that  defendant,  as  adiuinistralw, 
continued  in  possession  until  the  said  lands  were  purchased 
by  claimant  from  the  administrator,  which  proof,  upon  ob- 
jection by  claimant,  was  rejected  by  the  Court,  and  plaintiff 
excepted. 
•  Plaintiff  then  proposed  to  prove  by  one  Richard  Davis, 
that  he,  as  the  agent  of  the  administrator,  sold  said  lands,  at 
public  outcry,  at  the  administrator's  sale,  and  that  the  ad- 
ministrator purchased  the  lands,  and  remained  in  possession 
thereof,  and  sold  the  same  at  private  sale,  to  Holloway,  the 
claimant.  This  testimony  was  objected  to,  the  objection  sus- 
tained, and  plaintiff  excepted. 

Plaintiff  then  offered  the  claimant  himself,  as  a  witness, 
and  proposed  to  prove  by  him,  that  he  knew  that  defendant 
purchased  the  land  at  the  sale  made  by  himself,  as  adminis- 
trator, and  that  he,  claimant,  purchased  said  land  at  private 
sale  from  defendant,  as  administrator,  and  that  the  ]»urchase 
money  had  not  been  paid.  This  testimony  was  objected  to, 
and  the  objection  sustained ;  the  presiding  Judge  holding, 
that  in  claim  cases  there  were  but  two  modes  of  subjecting 
land  to  the  satisfaction  of  a  judgment  and  fi.  fa ;  one  of 
which  was  by  showing  HUp.  in  the  defendant  in  fi.  fa,  at  or 
after  the  date  of  the  judgment,  the  other  by  sYiOwing  posses- 
sion by  defendant  at,  and  after  the  date  of  the  judgment 
To  which  ruling  plaintiff  excepted. 

BjIbbv,  for  plaintiff  in  error. 

Pjsrkins,  represented  by  B.  Hill,  contra. 

By  the  Court. — Boning,  J.  delivering  the  opinion. 

The  Court  below  rejected  certain  evidence  of  the  plaintiff 
Was  the  Court  right  in  doing  so  ? 
That  evidence,  if  received,  would  have  proved  this :    Tba* 
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Daniel  Newsom  sold  the  land  as  administrator  of  John  New- 
aom,  and  bought  it  himself;  that,  afterwards,  he  sold  it  to 
HoUoway,  the  claimant;  that  Holloway  knew  when  ho  pur- 
chased it,  that  Daniel  Newsom  had  thus  bought  it  at  his  own 
sale ;  and  that  Holloway  had  not  paid  Daniel  Newsom  for 
the  land. 

No -evidence  was  offered,  to  show,  that  the  lieirs  of  John 
Newsom  had  ever  repudiated,  or  objected  to  the  sale  made 
by  Daniel  Newsom,  as  administrator,  to  himself. 

Now,  a  sale  by  an  administrator  to  himself,  is  not  void, 
but  only  voidable.  In  Fleming  et  ctL  vs.  Foran  et  al.,  12 
Oa.  594,  this  Court  allowed  legatees  to  annul  such  a  sale; 
but  the  Court  said,  that  legatees  would  not  be  allowed  to  an- 
nul such  a  sale,  unless,  within  a  reasonable  time,  they  made 
their  election  to  annul  it. 

I  incline  strongly  to  think,  myself,  that,  by  our  law,  if  such 
a  sale  is  fair,  it  is  good.  It  is  to  the  interest  of  the  heirs  and 
creditors,  that  the  property  of  the  estate,  should,  when  sold, 
fetch  the  highest  price;  and  the  more  numerous  the  persons 
authorized  to  buy  at  a  sale,  are,  the  better,  must  be  the  chan- 
ces for  the  property  sold  at  that  sale,  to  bring  the  highest 
price,  if  the  sale  be  /air.  By  our  law,  an  administrator's 
sale  is  public ;  it  is  by  auction;  it  is  preceded  by  a  public 
advertisement  of  the  time  and  place,  when  and  where  it  is  to 
be.  The  chances,  therefor,  are  greatly  in  favor  of  the  hy- 
pothesis, that  the  sale  will  be  fair,  even  in  the  case  in  which 
the  sale  results  in  a  purchase  of  the  property  by  the  adminis- 
trator himself.  Besides,  I  do  not  know  of  any  thing  in  our 
law,  or  indeed,  in  any  law,  that  forbids  an  administrator  to 
buy  at  his  own  sate,  except,  on  the  terms  of  having  his  pur- 
chase set  aside,  at  the  mere  option  of  the  heirs,  or  legatees. 
There  is  certainly  nothing  of  this  kind  in  the  old  act  of  1764. 
That  act  contains  these  words:  "  And  whereas,  a  custom 
hath  prevailed  among  executors  and  administrators  of  taking 
estates  or  some  part  at  the  appraisement,  when  such  appraise- 
ment hath  often  been  under  the  real  value ;  for  prevention 
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"grhereof  for  the  future,  Be  it  ermciedj  That  no  exacutoi  <i|- 
administrator  shall  hereafter  be  permitted  to  take  any  estale^ 
or  any  part  thereof,  at  the  appraisement,  and  that  no  ap- 
praisement to  be  made  as  aforesaid,  shall  be  binding  or  con* 
elusive,  either  upon  the  creditors,  legatees,  or  next  of  kin,  or 
other  person  interested  in  such  estate,  or  upon  the  ezecutoin 
or  administrators,  but  all  and  every  such  executor  and  ad* 
ministrator  shall  be  chargeable  and  accountable  for  the  tni^. 
value  of  such  estate,  any  practice  to  the  contrary  notwith- 
standing."    Cobb  Dig.  302,  and  see  Id.  307. 

But,  in  the  present  case,  the  heirs  have  not  elected  to  le- 
pudiate  the  sale ;  and  that  such  a  sale  is  good,  until  the  beira 
elect  to  repudiate  it  there  is  none,  I  believe,  to  disputa 

If  then  the  rejected  proof  in  this  case,  had  been  admitted, 
it  would  not  have  been  sufficient  to  authorize  the  jury  to  find 
the  property  subject  to  the  fi.  fa.  The  rejection  of  the  pioof^ 
therefore,  could  not  have  hurt  the  plaintiff  in  fi.  fa.j  and  there- 
fore, the  rejection  of  it  could  not  amount  to  a  material  error 
against  him. 

Consequently,  the  plaintiff  cannot  be  entitled  to  a  new  triaL 

Judgment  afiirmed. 


Elizabeth  Aiken,  plaintiff  in  error,  vs.  William  P.  Cato, 

defendant  in  error. 

[1.]  Before  th«  sayings  of  one  person  should  be  received  in  evidence  againsl 
another,  it  ought  to  have  become  clear  beyond  a  reasonable  doubt,  that  iki^ 
other  claims  under  him,  or  bears  to  him  some  relation  of  privity. 

[2.]  When  a  witness  is  called  and  examined  even  to  only  a  formal  point,  bf 
one  party,  the  other  party  has  tlie  right  to  cross*examine  him  as  to  til 
points. 

[3.]  A  son-in-law  brought  trover  against  the  mother-in-law  for  a  slave  whick 
lie  claimed  as  a  giA  to  his  wife  from  the  deceased  father-in-law. 


k 
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hat  B  wtm  of  the  deceased  father-in-law,  had  no  interest  in  the  suit,  uidl 
tlMrefim,  competeui  to  tcsti/y  for  the  mother-in-law. 

oreTy  in  Webster  Superior  Court.  Tried  before  Judge 
>o^  April  Term,  1857. 

is  was  an  action  of  trover,  brought  by  William  P,  Cato, 
Bt  Elizabeth  Aiken,  for  the  recovery  of  a  negro  girl 
A  Patsey. 

fendant  pleaded  the  general  issue, 
e  cam  was  tried  on  the  appeal 

intiff  introduced  Ferdinand  S.  Saunders,  who  testified 
I  the  Spring  of  1854,  Jacob  C.  Aiken^  then  in  life,  told 
It  his,  Aiken's  mill,  that  he  had  given  the  negro  girl 
f  to  plaintiff  That  in  the  Fall,  he  intended  to  give 
if  plaintiff  more ;  that  he  had  only  loaned  plaintiff  the 
igro  woman  Lucy ;  that  plaintiff  married  the  daughter 
jcoh  C.  Aiken,  in  December,  1853,  had  possession  of 
f  sometime  in  January,  1854.  The  value  of  said  girl 
r  f  850.  In  1855,  her  hire  was  worth  $60 ;  in  1856, 
ire  was  worth  §75. 

G.  Elam  testified  that  he  saw  Patsey  in  plaintiff's  pos- 
n  not  long  after  his  marriage  ;  that  she  remained  in 
ssession  up  to  the  time  of  his  wife's  death,  which  oc- 
1  in  the  latter  part  of  the  year  1854. 
Uiam  S.  Aikcuy  witness  for  plaintiff,  testified  that,  just 
the  commencement  of  this  action,  he  heard  plaintiff 
id  the  negro  in  dispute,  from  defendant,  and  defendant 
d  to  give  her  up ;  that  at  that  time  defendant  said  to 
Iff,  "You  know  we  never  gave  you  Patsey,"  plaintiff 
I,  "I  know  you  did  not,  but  Mr.  Aiken  snid  he  inten- 
give  mc  a  liitle  negro,  and  my  wife  preferred  Patsey.'' 
sfendant  replied,  "Mr  Aiken  never  owned  Patsey, 
id  no  right  to  give  her  away,  she  was  my  property  and 
5  property  of  Mr.  Aiken." 
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Defendant  then  proposed  to  cross-examine  the  witness  as 
to  all  the  circumstances  of  Patsey's  going  into  the  possession 
of  plaintiSl 

Counsel  for  plaintiff  objected.  The  Court  sustained  (be 
objection,  and  defendant's  counsel  excepted. 

Plaintiff  here  closed. 

Defendant's  counsel,  then  proposed  to  recall  William  S. 
Aiken,  and  put  him  up  and  examine  him  as  their  own  wit- 
ness. 

Plaintiff's  counsel  objected  upon  the  ground,  (not  disput- 
ed,) that  he  was  the  son  of  defendant,  and  Jacob  C.  Aiken, 
deceased,  and  that  defendant,  plaintiff  and  said  William  S. 
were  the  distributees  of  said  Jacob  C. 

The  Court  sustained  the  objection,  and  excluded  the  wit- 
ness on  the  ground  of  interest.  To  which  decision  defen- 
dant's counsel  excepted. 

James  Cato,  sworn,  for  the  defendant,  testified  that  he  was 
present  when  Patsey  went  home  with  plaintiff,  in  the  early 
partof  January  1854.  Mrs.  Cato,  then  in  life,  the  daughter 
of  defendant  and  wife  of  plaintiff,  asked  her  mother  to  lei 
Patsey  go  home  with  her  and  help  her.  about  the  lard,  that 
they  were  going  to  kill  hogs  ;  that  Mrs.  Aiken  made  some 
objectioti,  after  some  conversation,  Mr.  Aiken  remarked,  "she 
can  go  and  help  you  about  the  lard,  and  stay  there  a  whiles" 
Plaintiff's  wife  died  about  August,  1S54,  leaving  no  children, 
the  next  day  or  two  after  her  death,  he  met  Patsey  going 
from  plaintiff's  to  defendant's.  He  asked  plaintiff  if  he  sent 
her  homo  ?  plaintiff  replied,  yes,  he  would  not  have  her  if 
they  were  to  give  her  to  him.  The  negro  remained  in  the 
possession  of  defendant 

Cross-examined. — Mr.  Aiken  had  at  the  time  of  his  death, 
25  or  30  negroes,  he  died  in  the  year  1854,  a  short  time  be- 
fore the  death  of  his  daughter,  Mrs.  Cato. 

Hull  L,  CatOy  for  defendant,  testified  that  soon  after  the 
death  of  plaintiff^s  wife,  he  told  witness,  when  asked  why  he 
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sent  the  negro  Patsey   back,  that  he  would  not  have  her  if 
they  were  to  give  her  to  him. 

Defendant  then  swore  plaintiff^  William  P.  Cato,  who  tea* 
tified  that  he  did  not  remember  who  was  preaent  at  the  time 
the  girl  Patsey  went  into  his  possession.  Mr.  Jacob  (X  Aiken 
did  not,  at  his  house,  a  few  days  before  his  marriage,  tell 
him  that  he  would  not  give  him  any  ncgrocs,but  that  he  would 
settle  them  upon  his,  Gate's  wife;  Jacob  C.  Aiken  told  him 
that  he  could  not  give  him  any  field  hands  that  year,  but 
that  he  would  give  him  cither  of  the  little  negroes,  that  he 
might  prefer,  and  his  wife  preferred  Patsey,  Mr.  Aiken  say- 
ing that  he  would  give  him  other  negroes  the  next  Fall.  At 
the  time  witness  (plaintiff)  went  to  make  the  demand  for 
Patsey,  Mrs.  Aiken  asked  him  what  right  he  had  to  the 
negra  Witness  told  her  that  Mr.  Aiken  gave  Patsey  to 
him;  she  replied,  that  he  did  not,  that  he  had  no  right  to 
Patsey  himself,  that  she  did  not  think  that  Mr.  Aiken  would 
give  away  what  was  not  his  own.  Witness  replied,  that  he 
tiad  given  him  one,  and  that  his  wife  preferred  Patsey. 
Witness  did  tell  James  Cato  that  he  had  sent  the  negro  home; 
that  he  would  not  have  her  and  be  bound  to  keep  her. 

After  the  death  of  my  wife,  Mrs.  Aiken,  the  defendant, 
asked  me,  on  the  day  of  my  wife's  burial,  if  I  had  any  use  for 
Patsey  ?  witness  told  her  no ;  she  said  send  her  back,  and 
she  would  make  arrangements  next  Fall ;  did  not  say  what 
kind  of  arrangements  she  would  make,  but  gave  witness  to 
understand  that  she  would  divide  the  property  the  next  Fall;^ 
Mr.  Aiken  did  not  tell  witness  that  he  did  not  own  a  part  of 
said  negroes,  and  that  they  were  settled  upon  his  wife. 

Cross-examinecL — The  negro  was  sent  back  after  the 
death  of  witness'  wife,  on  account  of  the  conversation  with 
Mrs.  Aiken,  when  she  said  she  would  make  arrangements' 
next  Fall,  I  did  not  know,  until  advised,  that  the  mere  send- 
ing of  property  home,  constituted  a  gift  in  law. 

The  jury  found  for  the  plaintifil 
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Whereupon  defendant's  counsel  moved  for  a  new  trial  on 
the  following  grounds,  to- wit  : 

Ist  Because  the  Court  erred  in  charging  the  jury,  that  the 
myings  of  the  donor  Aiken,  after  he  parted  with  the  posses- 
sion of  the  property  could  not  be  received,  to  change  and 
vary  the  original  contract,  but  they  were  admiasible  as 
against  him,  to  show  what  was  the  original  contract,  or  to 
show  that  it  was  a  gift,  and  in  charging  the  jury  upon  the 
'evidence  of  Saunders,  as  to  the  sayings  of  Jacob  C  Aiken 
when  he  was  not  in  possession  of  the  property  ^that  his  say- 
ings were  evidence  of  a  gift,  but  that  nothing  he  afterwards 
said  could  come  in  to  disprove  its  being  a  gift" 

2d.  That  the  Court  erred  in  refusing  to  allow  defendant  to 
cross-examine  the  witness,  William  S.  Aiken,  as  to  all  the 
&cts  of  the  case,  he  being  called  to  prove  a  demand  only,  and 
defendant's  attorney,  so  notified,  did  not  object  to  his  be- 
ing put  up  for  that  purpose. 

dd.  That  the  Court  erred  in  refusing  to  allow  defendant  to 
call  and  examine  said  William  S.  Aiken,  as  her  own  wit- 
ness. 

4th.  The  Court  erred  in  rejecting  the  declarations  of  Jacob 
CL  Aiken,  proposed  to  be  proved  by  defendant,  made  after  the 
property  passed  out  of  his  possession,  that  he  had  not  given^ 
but  only  loaned,  the  negro  Patsey,  to  plaintiff 

5th.  That  the  verdict  of  the  jury  is  contrary  to  the  evi- 
dence. 

6th.  That  the  verdict  is  contrary  to  law. 

7th.  That  the  testimony  of  Ferdinand  C.  Saunders,  as  to 
the  sayings  of  Jacob  C.  Aiken,  when  he  was  not  in  posses- 
sion of  the  negro  in  dispute,  w^as  illegal. 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
•  for  defendant  excepted. 


Tucker  &  Beall,  for  plaintiff  in  error. 
McCor  &  Hawkins,  for  defendant  in  error. 
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By  the  Court. — Benninu,  J.  delivering  the  opinion. 

Disposing  of  the  exception  to  the  judgment  ovemiling  the 
motion  for  a  new  trial,  will  be  disposing  of  all  the  exceptions 
in  the  case. 

The  question,  therefore,  may  be  stated  to  be  this,  was  any- 
one of  the  grounds  of  the  motion  for  a  new  trial  a  good 
ground  ? 

A  part  of  the  first  of  those  "grounds,  was  as  follows  :  *In 
charging  the  jury  upon  the  evidence  of  Saunders  as  to  the 
sayings  of  Jacob  C.  Akin,  when  he  was  not  in  possession  of 
the  property,"  that  liis  sayings  was  evidence  of  a  gift,  but 
that  nothing  he  afterwards  said,  could  come  in  to  disprove 
its  being  a  gift." 

The  defendant  in  the  actios,  Elizabeth  Akin,  was,  it  is 
true,  the  widow  of  Jacob  C.  Akin;  but  it  is  not  clear  that  she 
claimed  as  heir  to  him  ;  it  rather  seems,  that  she  did  not. 
What  took  place  at  the  interview  between  her  and  the  plain- 
tiff, Wm.  P.  Calo,  when  he  demanded  of  her  Patsey,  the 
slave  sued  for,  before  the  commencement  of  the  suit,  is  re- 
lated by  a  witness,  as  follows — ;  "Defendant  said  to  plaintiff; 
•*you  know  we  never  gave  you  Patsey."  Plaintiff  replied  ; 
•I  know  you  did  not,  but  Mr.  Akin  said,  he  intended  to  give 
me  a  little  negro  girl,  and  my  wife  preferred  Patsey.  That 
defendant  replied ;  "Mr.  Akin  never  owned  Patsey,  and  had 
no  right  to  give  her  away.  She  was  my  property,  and  not 
the  property  of  Mr.  Akin." 

It  does  not  appear  that  Cato  made  any  objection,  or  any 
reply  of  any  sort,  to  this  latter  statement  of  Mrs.  Akin. 

Now,  it  cannot  be  said  in  the  face  of  this  evidence,  that 
it  is  clear  beyond  a  reasonable  doubt  that  the  title  by  which, 
Mrs.  Akin  was  defending  the  action,  was  a  title  which  she 
derived  by  inheritance  from  "Mr  Akin,"  her  deceased  hus- 
band ;  and  was  not  some  title  which  she  had  in  her  own 
right  And  it  certainly  may  be  assumed,  that  the  sayings 
of  GDC  person  ought  not  to  be  allowed  to  affect  another,  un- 
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less  it  is  clear  beyond  a  reasonable  doubt,  that  that  other 
claims  through,  or  under,  him,  or  stands  in  privity  of  some 
flort,  with  him. 

[1.]  This  part  of  the  ground  then,  was  in  our  opiDion 
good. 

And  what  has  been  said  of  this  part,  sufficiently  disposes 
of  the  other  part. 

The  second  ground  of  the  motion  was^  in  our  opinion, 
good. 

[2.]  '^In  England,  when  a  competent  witness  is  called  and 
sworn,  the  other  party  will,  ordinarily,  and  in  strictness, 
be  entitled  to  cross-examine  him,  though  the  party  calling 
him  does  not  choose  to  examine  him  in  chief;  unless  he 
was  sworn  by  mistake ;  or,  unless  an  immaterial  question 
haying  been  put  to  him  his  further  examination  in  chief  has 
been  stopped  by  the  Judge."     Green  Et\^  §  445. 

This,  we  think,  is  a  correct  statement  of  what  the  English 
law  is,  on  the  point  involved  in  this  ground;  and  what  the 
English  law  is  on  that  point,  our  law  is,  for  all  the  law  that 
we  have  on  the  point,  is  English  law.  Such  as  we  have  by 
adoption  of  English  law. 

[3.]  As  to  the  third  ground.  William  S.  Akin  had  no 
interest  in  the  event  of  the  suit.  He  was  an  heir  of  Jacob 
C.  Akin,  so  was  Mrs.  Akin,  the  defendant,  who  was  Jacob's 
widow;  so  was  Cato,  the  plaintiff,  who  was  Jacob's  son-in- 
law.  But  Cato  did  not  sue  as  the  administrator  of  Jacob; 
nor  was  Mrs.  Akin  sued  as  the  administratrix  of  Jacob. 
Therefore,  neither  he,  nor  she,  represented  William  S.  Akin, 
in  respect  to  his  rights  as  an  heir  of  Jacob.  But  if  neither 
represenced  him,  then  a  judgment  in  favor  of  either,  could  not 
be  evidence  far,  or,  against,  him,  in  any  suit  between  him, 
and  either,  in  respect  to  the  negro;  or  be  evidence  for,  or, 
against,  any  administrator  of  Jacob  C.  Akin,  in  any  suit  be- 
tween such  administrator,  and  either,  in  respect  to  the  negra 
A  judgment  in  favor  of  Mrs.  Akin,  would  not  have  been  at 
all,  a  judgment  in  favor  of  Wm.  S.  Akin.    It  would  not  have 
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been  a  judgment  to  do  him  the  least  good.  Wm.  S.  Akin, 
then,  was  a  competent  witness. 

The  sayings  of  Jacob  C.  Akin,  the  rejection  of  which  is 
complained  of  in  the  fourth  ground  of  the  motion,  weresay- 
i  1  igs  not  against  his  interest.  When  a  man  says  of  that  which 
another  has  in  possession,  that  he  has  loaned  it  to  him,  he 
says  rather  what  is  in  favor  of  his  interest,  than  what  is 
against  it. 

The  seventh  ground  has  been  sufficiently  disposed  of,  in 
the  disposition  made  of  the  first  ground. 

We  think,  that  there  is  enough  in  the  first,  second,  and 
third  grounds,  to  require  a  new  trial.  A  new  trial  is  accor- 
dingly ordered. 

This  makes  it  unnecessary  to  consider  the  remaining  two 
grounds,  the  fifth  and  sixth,  and  they  are  such,  that  it  may 
he  well  enough  to  leave  them  without  further  notice. 

Judgment  reversed. 


William  Dicki&bso^j  et  al,  plaintifls  in  error,  vs.  Thoma.s 

Brady,  defendant  in  error. 

■ 

In  an  action  of  ejectment,  a  demise  was  laid  to  Thomas  Brady;  and  to  sup- 
port his  title,  the  plaintiff  offered  in  evidence,  a  copy  grant  from  the  State  to 
TkomM  Bnd^y.  HtU^  That  the  evidence  wan  strongly  and  decidedly  in  fa- 
vor of  the  identity  of  the  lessee  and  the  grantee  ;  that  they  were  one  and 
the  same  person. 

Complaint,  to  recover  land.  In  Taylor  Superior  Court. 
Tried  before  Judge  Worrell,  at  April  Term,  1857. 

This  was  an  action  brought  in  the  form,  prescribed  by  Act 
of  1847,  by  Thomas  Brady,  against  William  Dickerson  and 
Mary  Battle^  to  recover  lot  of  land  No.  252^  in  the  12th  dis- 
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trict  of  originally  Muscogee,  now  Taylor  county. 

The  plaintiff  offered  in  evidence,  a  copy  grant  from  the 
State  to  one  Thomas  JBroddy.  Defendant  objected  to  its  ad- 
mission, upon  the  ground  that  it  was  made  or  issued  to  Tho- 
mas Broddy^  and  the  plaintiffs  name  was  Thomas  Brady. 
The  Court  overruled  the  objection,  admitted  the  paper,  and 
left  it  to  the  jury  to  say  whether  the  grant  was  to  plaintiff  or 
not.  Plaintiff  further  proved  that  defendant,  Dickerson,  was 
in  possession  of  the  premises  at  the  commencement  of  this 
suit,  and  closed. 

The  jury  found  for  defendant.  Plaintiff  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  law  and 
the  evidence,  which  the  Court  granted,  and  thereupon,  de- 
fendant excepted. 

Beese  &  Blanford^  for  plaintiff  in  error. 

Grice  &  Wallace,  and  Miller  &  Holset,  for  defendant 
in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Was  the  Court  right  in  granting  a  new  trial  ?  We  think 
80,  most  decidedly.  In  all  probability,  Braddy  was  original- 
ly pronounced  Bra-dy ;  and  the  family  have  dropped  one  d 
in  spelling  the  name,  to  conform  to  the  pronunciation.  Bra- 
dy is  frequently  now  pronounced  Brad-dy,  especially  by  our 
Hibernian  friends.  It  depends  entirely  upon  how  you  di- 
vide the  syllables,  Brad-y  or  Bra-dy.  This  is  too  small  a 
▼ariance  to  deprive  a  man  of  valuable  property.  It  would 
be  legal  robbery. 

Sustain  this  verdict,  and  the  consequences  would  be  most 
appalling.  A  tract  of  land  has  been  granted  to  plain  John 
Smith,  of  whom  between  twelve  and  thirteen  thousand  were 
born,  married,  or  had  died,  in  a  single  city,  in  one  year. 
The  children,  by  the  industry  and  economy  of  their  father. 
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have  risen  in  the  social  scale,  dropped  the  tad-pole's  tail,  and 
are  hopping  about  as  John,  Robert,  or  Joe  Smythe!    They 
sue,  as  heirs  at  law,  for  the  land  granted  to  their  father,  and 
are  turned  out  of  Court  because  Smith  and  Smythe  are  not 
the  same  name !    So  of  land  deeded  to  Jonathan  Jones,  and 
the  young  Jontses  sue,  as  his  heirs  at  law.    So  of  a  con- 
veyance to  Tom  Brown,  and  the  plaintiffs  claiming  to  be 
children,  are  called  in  the  Court,  Samuel,  Joel,  and  Sallic 
Broun,  (Broon!)    In  the  little  town  of  Boston,  there  are  527 
persons  of  the  name  of  Smith,  373  Browns,  and  183  Joneses. 
To  what  inextricable  confusion  and  irretrievable  loss  will 
the  descendants  of  these  three  first  class  families  alone  be 
exposed,  should  the  finding  of  this  jury  be  sustained  ?    And 
while  these  outnumber  the  rest,  and  are,  therefore,  put  by 
me  at  the  head  of  the  list,  by  way  of  illustration,  yet  the  same 
change  is  going  on  in  almost  eveiy  family  in  the  land.    I 
would  refer  to  some,  did  not  delicacy  forbid.    The  three 
changes  to  which  I  have  alluded,  are  so  common  as  to  have 
become  historical.    It  is  a  matter  of  taste  altogether ;  and 
were  I  honored  with  the  euphonious  sobriquet  of  Thomas 
Thckem    Sanspareil  Scamp,   Jane   Stockolorum,  Matilda 
French  Onion,  Herbert  Pay  Day,  Happy  George  Dadd,  James 
Death,  Betsey  Toast  Divine,  &c.    I  might  be  tempted  to  ex- 
ercise this  modem  practice  and  privilege.    Still  it  will  be 
perceived  that  the  most  important  rights  of  property  are  sus- 
pended on  it,  especially  should  the  judgment  of  the  Court 
below,  granting  a  new  trial  in  this  case,  bo  reversed. 

Judgment  affirmed. 
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Elijah  H.  Marlin,  plaintiflf  in  error,  vs.  W.  H.  Kirksey  and 

others,  defendants  in  error. 

When  partners  have  a  settlement  and  division  orthefirm  effects, and  subdivide 
a  debt  duo  the  concern,  making  one  part  payable  to  one  ofthe  membera,  and 
the  other  to  the  other,  the  debtor  is  liable  under  process  of  gannishment,  to 
the  individual  creditors  of  one  of  the  partners,  to  the  extent  of  his  indebled- 
ness  to  tlint  partner. 

In  Equity,  from  Randolph.  Decision  by  Judge  Kiddoo, 
at  chambers,  19lh  June,  1857. 

Elijah  H.  Marlin  filed  his  bill  against  West  H.  KirkseVy 
Henry  L.  Taylor,  James  L.  Pollard,  John  W.  Bregan  and 
Jesse  B.  Key. 

Complainant  alleges,  that  in  1852,  he  and  West  H.  Kirksey 
were  partners  in  the  tanning  businees,  and  in  August  of  that 
year  they  bought  out  the  tan  yard  and  shoe  shop  of  Bronson 
&  Jordan,  for  which  they  paid  $1,250,  and  afterwards  bought 
out  their  stock  for  the  sum  of  g500.  They  continued  in  part- 
nership till  December,  1854,  when  they  sold  out  to  Henry  L. 
Taylor,  James  L.  Pollard  and  John  W.  Bregan,  members 
composing  the  firm  of  H.  L.  Taylor  &  Co.,  for  the  sum  of 
S4400.  After  said  sale  to  Taylor  &  Co.,  and  before  they  had 
paid  any  part  of  the  purchase  money,  or  even  given  (heir 
notes  for  the  same,  Jesse  B.  Key  issued  summons  of  garnish- 
ment, and  had  the  same  served  on  said  Taylor,  Pollard  and 
Bregan,  in  a  case  pending  against  said  Kirksey,  Taylor  & 
Co.,  thereupon  refused  to  pay  or  to  give  their  notes  to  Marlin 
&  Kirksey  for  the  purchase  money  of  said  tan  yard  and  shoe 
shop,  unless  they  were  allowed  to  retain  in  their  hands  the 
sum  of  S730,  to  meet  said  garnishments. 

The  bill  further  alleges  that  about  the  12th  April,  1855, 
Marlin  &  Kirksey  had  a  settlement  with  Taylor  &  Co.,  who 
paid,  or  settled  with  them  lor  all  the  purchase  money  afore- 
said, to-wit :  g4400,  less  the  sum  of  $734,  which  they  re- 
tained to  meet  their  liability  on  the  garnishment,  aforesaid. 
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and  that  said  amount  thus  retained  in  the  hands  of  Taylor 
&  Ca,  is  assets  belonging  to  the  firm  of  Mariin  &  Kirksey^ 
and  not  the  individual  property  of  Kirksey ;  that  upon  said 
settlement  with  Taylor  &  Co.  Kirksey  received  the  notes  of 
Taylor  &  Ca^  to  the  amount  of  about  SHfiO,  which  were  to 
be  held  and  collected  by  Isaac  E.  Bowen,  Esq.,  for  the  pur- 
pose of  paying  the  outstanding  debts  of  the  firm  of  Mariin 
&  Kirksey,  but  which  notes  Kirksey  traded  off,  and  applied 
the  proceeds  to  the  payment  of  his  own  debts ;  that  there  are 
still  outstanding  claims  against  Mariin  &  Kirksey,  amount- 
ing to  {214^$,  unpaid ;  and  that  Kirksey  is  indebted  to  com- 
plainant, Mariin,  |I3000,  for  advances  made  by  him  for,  and 
ou  account  of  said  firm,  over  and  above  the  amount  advanced 
by  Kirksey,  and  making  in  all,  about  04100,  which  Kirksey 
will  be  owing  complainant  in  the  event  of  his  paying  all  said 
outstanding  debts.  Kirksey  is  insolvent;  that  there  arc 
many  judgments  against  him,  and  he  has  no  visible  property ; 
and  complainant  submits  that  said  sum  of  {|S734,  retained  in 
the  hands  of  Taylor  &  Co.  should  be  applied  to  the  payment 
of  the  debts  due  by  the  firm  of  Mariin  &  Kirksey ;  prays 
that  Key  be  enjoined  from  receiving,  and  Taylor  &  Co.  en- 
joined firom  paying  out  said  sum  until  the  further  order  of 
this  Court,  &a 

The  bill  was  sanctioned  and  the  injunction  granted. 

Defendants,  Taylor  &  Co.  and  Key,  put  in  their  joint  an- 
swer, and  admit,  substantially,  all  the  allegations  of  the  bill, 
in  relation  to  the  purchase  of  the  partnership  property  by 
Taylor  &  Co.,  from  Martin  &  Kirksey,  the  amount  to  be  paid, 
and  the  garnishment  issued  by  Key.  Taylor  &  Co.  admit 
that  about  the  time  stated  in  the  bill,  they  did  have  a  settlement 
with  Mariin  &  Kirksey,  but  that  in  said  settlement  there  was 
a  division  of  the  amount  due  by  them,  between  Mariin  & 
Kiiksey,  and  that  they  paid,  in  money  and  notes,  one-half 
of  said  aum  to  complainant,  and  of  the  other  half  they  retained 
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the  sum  of  about  ^734,  to  meet  their  liability  on  the  garnish- 
ment issued  in  the  case  against  Kirksey,  and  the  balance, 
amounting  to  about  111400,  they  paid  to  Kirirsey,  in  notes; 
and  in  the  event  that  they  were  not  made  liable  on  the  gar- 
nishment, then  the  sum  retained  was  also  to  be  paid  to  Kirk- 
sey.  They  know  nothing  of  the  accounts,  or  business,  or 
indebtedness  of  the  firm  of  Marlin  &  Kirksey ;  and  that  up- 
on an  issue  joined  upon  their  answer,  as  garnishees,  the  jury 
found  against  them  in  favor  of  Key,  survivor,  for  the  sum  of 
|[734. 

Kirksey  answers  and  admits  the  facts  stated  as  to  the  part- 
nership between  himself  &  Marlin,  the  complainant^  and 
their  sale  to  Taylor  &  Co.,  but  avers  that  the  business  and 
affairs  of  their  firm  were  managed  by  Marlin,  who  kept  the 
books,  received  and  paid  out  the  money,  and  made  the  pur- 
chases and  sales ;  that  at  the  time  stated  in  the  bill  they  had 
a  settlement  with  Taylor  &  Co.,  for  the  sum  due  by  them  for 
the  purchase  money  of  their  tan  yard,  &c ;  and  by  consent 
of  complainant,  it  was  agreed  that  the  sum  due  by  Taylor  & 
Co.  should  be  divided  between  them ;  one-half  to  be  paid  to 
complainant  and  the  other  half  to  him,  Kirksey ;  and  that  in 
pursuance  of  this  agreement,  Taylor  &  Co.  did  pay  to,  and 
settle  with  complainant,  for  one-half  the  sum  due  by  them, 
as  follows:  they  paid  him  one-third  cash,  and  gave  two  notes 
for  the  balance,  payable  in  one  and  two  years ;  said  notes 
amoimting  to  about  91)400;  and  in  their  settlement  with 
him,  Kirksey,  they  took  credit,  for  the  {0734,  held  up  under 
garnishment,  and  gave  him  their  notes  for  the  balance ;  that 
these  notes  were  his  own,  and  he  denies  that  he  received 
them  with  any  understanding  that  they  were  to  be  put  in 
Mr.  Bowen's  hands,  and  when  collected,  to  be  applied  to  the 
firm  debts;  that  complainant,  who  was  familiar  and  well  ac- 
quainted with  the  liability,  resources  and  means  of  their  firm, 
admitted  that  there  were  funds  and  assets  sufficient  to  pay 
ail  its  debts  in  his  hands,  and  that  the  amount  due  finom 
Taylor  &  Co.  could  be  settled  and  divided  between  them. 
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He  doniflf  the  statements  of  the  bill,  as  to  the  liabilities  and 
indebtedness  of  said  firm,  and  calls  for  an  account  of  the 
same ;  and  admits  his  insolvency,  &c. 

Complainant  amended  his  bill,  setting  out  the  transactions 
of  the  firm,  his  receipts  and  dbbursements ;  and  further  char- 
ges that  Isaac  E.  Bowen  was  the  mutual  agent  of  himself 
and  Kirksey  to  collect  the  two  notes  given  bj  Taylor  &  Co. 
for  1734,  each,  and  to  apply  the  proceeds  to  the  debts  of  the 
firm,  but  he  has  in  collusion  with  Kirksey  failed  and  refused 
so  to  da 

Upon  the  coming  in  of  the  answer,  a  motion  was  made  to 
dissolve  the  injunction,  which,  after  argument,  the  Chancel- 
lor granted  and  dissolved  the  same,  and  thereupon,  Marlin, 
by  his  counsel,  excepted : 

1st  Because  the  equity  of  said  bill  was  not  sworn  off  by 
the  answers. 

2d.  Because  the  injunction  should  not  have  been  dissolved 
before  the  filing  of  the  answer  of  Isaac  R  Bowen,  to  the 
original  and  amended  bill. 

3rd.  Because  the  bill  and  answers  present  such  a  case  as 
should  be  passed  upon  by  a  jury. 

Perjciks  and  Barry,  for  plaintiffs  in  error. 

Hood  &  Robinson,  for  defendant  in  error. 

Bjf  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Was  the  Court  right  in  dissolving  the  injunction  ?  That 
depends  upon  the  fact  of  whether  or  not  a  settlement  was 
made  between  Marlin  and  Kirksey,  of  their  partnership  mat- 
ters; and  that,  upon  that  settlement,  a  portion  of  the  debt 
owing  by  Taylor  &  Co.,  and  which  has  been  appropriated 
under  the  garnishment,  became  the  individual  property  of 
Kirksey.    If  it  did,  of  course,  it  was  subject  to  the  individual 
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debts  of  Kirksey,  or,  in  other  words,  liable  to  Key's  garnish- 
ment. 

Well,  the  defendants,  with  one  consent,  swear  to  this  set- 
tlement and  division  between  Marlin  and  Kirksey,  and  the 
severance  of  the  Taylor  debt  And^eir  answers  in  this  re- 
spect, are  strictly  responsive  to  the  bill. 

This  being  so,  the  Court  was  right  in  allowing  the  money 
impounded  by  the  injunction,  to  be  whithheld  no  longer 
from  the  garnishment. 

Judgment  affirmed. 


John  Doe,  ex.  denUy  Lewis  A.  Foster,  plaintiff  in  error,  vs. 
Richard  Roe,  casual  ejector^  and  George  W.  Jones,  ten- 
nant  in  possession,  defendant  in  error. 

[1.]  If  one  be  appointed  by  the  Court,  guardian  adiiiem,  of  a  lanatie,  and  ac- 
cepts the  trust,  a  judgment  against  the  lunatic  will  bo  good,  notwitbMandin|4 
the  guardian  fails  to  Act. 

[2.]  A  judgment  against  a  lunatic  is  not  void,  but  voidable:  and  a  purchaser 
at  Sheriff's  sale,  under  such  judgment,  would  be  protected. 

Ejectment,  in  Talbot.  Tried  before  Judge  Worrill, March 
Term,  1857. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  ejr, 
denuy  Lewis  A.  Foster,  against  George  W.  Jones,  tenant  in 
possession,  for  the  recovery  of  five  acres  of  land,  situated  in 
the  village  of  Talbotton. 

The  defendant  pleaded  the  general  issue,  andthe  statute  of 
limitations. 

Plaintiff  showed  title  in  his  lessor,  proved  the.  possession 
of  defendant,  and  closed. 
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Defendant  offered  in  evidence  the  exemplification  of  the 
record,  in  a  case  of  attachment,  issued  by  Cyrus  Robinson 
against  Mary  White ;  from  which  it  appeared  that  Robinson 
had  recovered  judgment  in  said  case,  issued  his  fi.  fa.,  and 
levied  upon  the  land  in  dispute,  which  was  sold  under  said 
fi.  fa.,  on  the  first  Tuesday  in^  December,  1850,  and  bought 
by  the  defendant,  who  introduced  his  deed  to  said  land,  firom 
the  Sheriff.  It  further  appeared  by  said  exemplification,  that, 
pending  said  attachment,  it  being  made  to  appear  to  the  Court 
that  said  Mary  had  been  declared  a  lunatic,  in  due  and  legal 
form,  Marion  Bethune  was  appointed  her  guardian,  ad  /i- 
/em,  to  manage  and  conduct  her  defence  in  said  case. 

Plaintiff,  in  reply,  introduced  the  record  from  the  Inferior 
Court  of  said  county,  showing  that  said  Mary  ^Vhitc  was  de- 
clared a  lunatic  by  the  judgment  of  said  Court,  on  the  19th 
October,  1849. 

The  judgment  recovered,  in  the  attachment  case  against 
her,  was  at  September  Term,  1850.  The  fi.  fa.  thereon,  is- 
sued 21st  October,  1850,  and  the  land  sold  the  first  Tuesday 
in  December  thereafter. 

PlainliiT  requested  the  Court  to  charge  the  jury: 

1st.  That  a  judgment  obtained  against  a  lunatic,  one  ju- 
dicially declared  such,  is  void. 

3d.  That  a  judgment  obtained  against  a  lunatic,  for  whom 
a  guardian,  ad  /i7e7n,has  been  appointed,  is  void,  if  said  guar- 
dian did  not  act. 

Which  charges  the  Court  lefused  to  give.  The  jury  found 
for  the  defendant,  and  plaintiff  excepted. 

Haiolton  &  Plane,  represented  by  E.  G.  Dawson,  for 
plaintiff  in  error. 

Bethune,  represented  by  B.  Hill,  for  defendant  in  error 
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Bi/  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

It  is  in  proof,  that  Bethune  was  duly  appointed  guardian, 
adlitentf  of  the  defendant  in  attachment;  and  that  he  acegh 
ted  the  trust  The  judgment  was,  consequently,  regular, 
whether  he  acted  or  not  Whether  he  has  made  himself 
responsible  to  his  ward,  for  failing  to  act,  is  not  for  us  to  de- 
termine. 

But  concede  that  the  trust  was  never  accepted,  still,  a 
judgment  against  a  lunatic  is  not  necessarily  void.  And  a 
sale  under  it,  by  the  She];jj9f,  would  be  good,  and  the  purchaser 
protected.  Whether  the  lunatic  could  follow  the  proceeds, 
provided  there  was  no  guardian,  and  she  was  insane  when 
the  judgment  was  rendered,  we  will  express  no  opinion. 

Judgment  affirmed. 


Newell  &  McHugh,  plaintiffs  in  error,  vs.  Ezekiel  B.  Smith, 

defendant  in  error. 

Wlien  the  pica  of  ho)i  est  factum  is  filed  by  one  partner,  to  a  note  given  in  the 
name  of  the  firm,  by  the  other ;  and  the  proof  shows  that  the  partners  were 
engaged  in  a  tannery,  and  that  the  negro,  for  whose  hire  the  note  was  given, 
worked  in  that  business ;  the  onus  is  removed  as  to  the  authority  to  execute 
the  note  by  the  partner  who  signed  it. 

Complaint,  in  Talbot  Superior  Court.  Tried  before  Judge 
WoRBELL,  at  March  Term,  1857. 

This  was  an  action  by  Ezekiel  B,  Smith,  administrator  of 
John  W.  G.  Smith  deceased,  against  Newell  &  McHugb,  on 
the  following  note,  viz : 

^^  (t85.00.    By  the  25th  of  December  next,  we  promise  to 
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pay  Ezekiel  K  Smithy  administrator  of  J.  W.  G.  Smith,  or 
bearer,  two  hundred  and  eighty  dollars,  and  also  to  furnish 
boy  Henry,  clothes,  shoes  and  a  blanket.  This  January  28tli, 
1S54. 

(Signed,)  NEWELL  &  McHUGH/' 

The  defendants  pleaded  the  general  issue,  partial  failure  of 
consideration,  failure  of  consideration,  and  non  est  fcuAunu 

Plaintiiffii  offered  in  evidence  the  note  sued  on,  and  proved 
that  at  the  time  it  was  made  that  defendants  were  partners^ 
and  closed. 

Defendants  proved  that  the  note  was  given  for  the  hire  of 
the  boy  Henry,  for  the  year  1854.  They  further  proved  that 
he  was  a  n^ro  of  delicate  frame,  and  ^  and  his  health  was 
poor.''  And  one  witness  testified  that  he  was  very  far  from 
beii^  a  good  tanner,  while  in  the  employ  of  defendants,  and 
that  he  ruined  a  great  deal  of  leather  for  them. 

Plaintiff  in  reply,  introduced  two  witnesses,  who  testified 
that  Henry  when  in  their  employ  was  a  good  or  fair  n^o 
Tanner.  One  of  the  witnesses  said  that  he  was,  particularly, 
a  good  ^finisher,"  that  he  had  given  two  hundred  and 
seventy-five  dollars  for  the  hire  of  the  boy. 

The  jury  found  for  the  plaintiff  the  amount  of  the  note. 

Defendants  moved  for  a  new  trial  upon  the  grounds: 

1st.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2d.  Because  the  verdict  was  contrary  to  charge  of  the 
Court 

dd.  Because  the  Court  reflised  to  charge  the  jury,  that 
they  must  find  for  the  defendants  upon  the  ground,  that  it 
was  not  proved  that  McHugh  the  partner  who  made  the 
note,  was  authorized  to  make  notes  for  the  firm  of  Newell 
&  McHuugh ;  the  plea  of  non  est  factum  having  been  filed 
by  Newell  and  verified  by  his  oath. 
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The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
fendants excepted. 

A.  F.  Owens,  for  plaintiff  in  error. 

Smith  &  Pou,  for  defendant  in  error. 

By  the  CourL — Lumpkin,  J.  delivering  the  opinion. 

We  are  authorized  to  infer  from  the  testimony  that  the  plain- 
tiffs in  error,  were  partners  in  a  tannery.  It  is  iji  proof  that 
the  negro  of  the  defendant  Smith,  and  for  whose  hire  the 
note  was  given  was  employed  in  the  firm  buginess.  That 
being  so,  the  plea  of  non  est  factum^  is  fully  met  and  over- 
come by  the  evidence ;  and  the  Court  below  was  r^ht  in  re- 
fusing to  charge  to  the  contrary.  We  do  not  feel  wam^ted 
in  disturbing  the  verdict,  beisause  central y  to  the  evidence. 
On  the  contrary,  the  proof  is  all  on  that  side. 

Judgment  affirmed. 


Joseph  Davis  and  wife,  plaintiffs  in  error,  vs.  Abel  B.  Hun- 
ter, defendant  in  error. 

When  the  foe  or  inheritance  in  ne^ocs  is  given  by  a  grand-father  to  his  grand- 
children, and  tlie  usufruct  to  the  mother,  the  daughter  of  the  donor,  aad  the 
children,  foriheir  support  and  maintenance  during  the  natural  life  of  the 
mother,  and  a  trustee  is  appointed  to  execute  the  pur|>08es  of  the  instm- 
iiicnt ;  he  is  entitled  to  the  possession  of  the  property,  to  enable  him  to  per- 
form the  trust,  espc(;ially  since  the  children  have  grown  up  ;  and  this  is  the 
only  way  in  which  they  can  participate  in  tlie  bounty  of  their  ancestor. 

In  Equity,  in  Harris  Superior  Court    Decided  on  demur- 
rer, by  Judge  Worrell,  April  Term,  1857. 
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This  was  an  injunction  bill,  filed  by  Joseph  Davis  and  his 
wife,Lucy«  against  Abel  B.  Hunter. 

The  bill  sets  forth,  that  on  the  14th  day  of  Feb.  1S24,  Jo- 
seph Burks,  the  father  of  Mrs.  Davis,  then  Mrs.  Barden,  exe- 
cuted a  deed  of  gift,  of  certain  property,  amongst  which  was 
two  negro  women,  Matilda  and  Kitty,  to  the  said  Lucy  and 
lier  then  husband  Larkin  Barden,  and  her  children,  then,  or 
afterwards  born,  for  their  support  and  maintenance,  during 
the  natural  lives  of  said  Lucy  and  Larkin,  remainder  to  the 
children  *,  and  therein  appointed  his  son  John  Burks  trustee 
to  execute  the  trusts  of  said  deed.  That  upon  the  execution 
of  the  said  deed,  the  negroes  were  delivered  to  Barden  and 
wife ;  that  Barden  was  an  improvident  and  drinking  man, 
not  competent  to  manage  and  take  care  of  property,  and  a 
few  years  thereafter  died  That  said  Lucy  had  a  lai^e  fami- 
ly of  children,  to-wit:  eight,  and  that  said  negroes  constitu- 
ted almost  her  only  means  of  support,  and  that  it  was  the  in- 
'  tention  of  her  father,  that  she  should  have  personal  posses- 
sion of  the  negroes  and  their  increase,  for  the  purpose  of 
waiting  upon  her,  and  working  to  aid  in  raising  and  educa- 
ting her  large  fiBunily  of  children,  until  the  said  children  should 
come  of  age,and  be  able  to  support  themselves.  That  John 
Burks  the  original  trustee,  well  knowing  this  to  be  the  intcniou 
of  said  donor,(ilways  allowed  the  negroes  to  remain  in  her  pos- 
session, and  this  for  more  than  twenty-five  years.  That  in  184i^ 
said  Lucy  married  Joseph  Davis,  and  said  negroes  after  that 
event,  still  continued  in  their  possession,  without  objection,  on 
the  part  of  any  of  the  children,  or  said  trustee,  and  have  so 
continued  ever  since,  and  with  their  increase  now  consist  of 
the  four  following,  to-wit :  Sophy,  Kitty,  Mary  and  Willis. 
That  Davis  has  but  little  property  and  all  of  said  negroes 
are  not  more  than  sufficient  to  afford  said  Lucy  an  economi- 
cal support,  and  that  in  her  old  age,  they  are  necessary  to 
her  comfort. 

The  bill  further  alleges,  that  soon  after  the  marriage  of 
complainants,  the  children  claiming  to  be  remainder-men 
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under  said  deed,  instituted  a  suit  in  equity,  to  compel  com- 
plainants to  give  bond  and  security  for  the  forth-coming  of 
the  negroes,  at  the  death  of  said  Lucy ;  and  upon  the  final 
hearing  of  said  cause,  it  was  decreed  that  said  Larkin  should 
execute  the  bond  and  security  required,  which  bond  was 
given  in  obedience  to  said  decree,  and  the  negroes  allowed 
to  remain  in  complainant's  possession. 

The  bill  further  alleges,  that  with  a  view  of  still  further 
harassing  complainants  and  depriving  them  of  the  services 
of  said  negroes,  the  children  of  said  Lucy,  procured  the  dis- 
missal of  said  John  Burks  from  the  trusteeship,  and  had 
Abel  B.  Hunter  appointed  in  his  place ;  and  that  said  Abet 
has  commenced  an  action  of  trover  against  Davis  for  the  re- 
covery of  the  negroes. 

That  by  the  strict  rules  of  law  complainants  are  advised 
they  will  be  unable  to  defend  said  action  at  law,  and  can 
only  have  adequate  relief  and  be  enabled  to  avail  themselves 
of  their  defence  in  a  Court  of  Equity.  The  bill  prays  that 
the  action  at  law  be  enjoined,  &c 

Defendant  demurred  to  the  bill  and  moved  a  dissolution 
of  the  injunction.  After  argument,  the  Court  sustained  the 
demurrer,  and  dissolved  the  injunction,  and  counsel  for  com- 
plainants excepted. 

Ingram  &  Crawford,  for  plaintiffs  in  error. 

Ramsey  &  Kino,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  proper  interpretation  of  the  deed  made  by  old  man 
Burks  is,  that  the  title  or  **  inheritance"  as  he  calls  it,  to  the 
property  conveyed  by  the  instrument,  was  intended  to  be 
given  to  his  grand  children;  and  that  they,  together  with 
their  mother,  his  daughter,  and  her  husband,  should  enjoy 
jointly,  the  usufruct  during  their  mother's  life.  And  a  trus- 
tee was  appointed  to  protect  the  property  and  see  that  the 


MACON,  JUNE  TERM,  1857.  175 


Cardin  vs.  Jones. 


purpose  of  tlic  donor  should  not  be  frustrated.  Now  tlie 
daughter  having  livedo  likely  beyond  the  time  foreseen  by 
the  father ;  in  order  to  carry  out  his  design^  it  has  become 
absolutely  necessary^  that  the  trustee  should  have  the  pos- 
session and  control  of  the  negroes.  While  the  children  were 
young,  all  might  be  kept  together,  as  all  were  sharing  the 
benefits  in  common.  But  this  period  is  past ;  and  in  any 
view  of  Mrs.  Davis's  rights  and  interests,  the  trustee  is  enti- 
tled to  the  possession  of  the  slaves.  We  sec  nothing  in  the 
deed  whieh  gives  to  the  mother  any  other  or  greater  interest, 
than  as  joint  tenant  or  tenant  in  common  with  her  children. 
Our  judgment  is,  that  there  is  no  equity  in  the  bill ;  and 
that  the  injunction  ought  to  have  been  dissolved.  It  should 
have  been  dissolved  for  the  further  reason,  that  every  matter 
set  up  in  the  bill,  can  be  made  fully  available  at  law. 

Judgment  affirmed. 


Chales  T.  F.  Cabdin,  plaintiff  in  error,  vs.  John  Jones,  de- 

fendant  in  error. 

[1.]  The  clients  of  a  practicing  attorney  who  is  elected  to  the  bench,  must  look 
to  their  own  eases*  and  the  simple  anaouncement  from  the  Court,  that  no 
cause  will  be  tried,  in  which  he  was  employed,  will  not  entitle  a  party  to  an 
injunction,  if  he  had  no  substantial  defence. 

[2.)  An  order  dissolving  an  injunction  on  terms,  or  dirociinjf  a  credit  to  be 
put  on  an  execution,  which  the  plaintiff* admits  he  received,  and  then  order* 
the  injonction  which  stays  the  execution  to  be  dissolved,  is  not  a  decree  or 
order  which  requires  the  intervention  of  a  jury. 

13.)  A  creditor  who  receives  a  promissory  note,  on  a  third  person,  fromjhis  debt- 
or, as  eoUateral  security  for  the  payment  of  his  debt,  does  not,  by  suing  the 
note  in  hUname,  become  the  security  of  the  maker  of  the  pledged  note. 

In  Equity.    In  Randolph.    Decision  by  Judge  Kiddoq. 
December,  1856. 
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This  was  a  bill  filed  by  Charles  T.  F.  Cardin,  against  John 
Jones. 

The  bill  sets  out,  that  on  the  27th  of  August,  1850,  com- 
plainant gave  to  defendant  his  promissory  note  for  jl400, 
which  defendant  placed  in  the  hands  of  William  C.  Perkins, 
Esq.,  or  some  other  attorney,  for  collection.  That  to  prevent 
suit  on  said  note,  complainant  turned  over  to  Jones,  or  his 
attorney,  a  note  on  Lemon  Dunn,  for  the  same  amount,  up- 
on which  suit  was  brought  in  the  name  of  Jones,  and  judg- 
ment recovered  against  Diinn,  which  was  controledby  Jones 
and  his  attorney.  That  fi.fa.  issued  upon  said  judgment, 
and  was  levied  upon  property  of  Dunn  fully  sufficient  to 
have  paid  off  the  same,  but,  that  on  the  day  the  same  was 
advertised  to  be  sold,  Jones  entered  into  an  arrangement 
with  Dunn,  to  postpone  the  sale,  and  received  or  was  prom- 
ised, in  consideration  of  his  agreement  to  said  postponement, 
the  sum  of  one  hundred  and  seventy  (170)  dollars.  That  by 
said  arrangemeiit  and  postponement,  complainant's  rights 
were  jeopardized,  and  the  collection  of  said  judgment  render- 
ed doubtful. 

That  afterwards,  suit  was  brought  by  Jones,  on  the  note 
which  he  held  against  complainant,  who  employed  Judge 
Kiddoo,  then  at  the  bar,  to  defend  it.  That  afterwards, 
Judge  Kiddoo  was  elected  to  the  bench.  That  complainant 
attended  the  Court  at  the  trial  term,  when  it  was  announced 
that  none  of  the  cases  in  which  Judge  Kiddoo  had  been  of 
counsel,  whether  for  plaintiffs  or  defendants,  would  be  tried. 
Relying  upon  this,  complainant  left  the  Court,  assured  that 
nothing  would  be  done  with  his  case  that  term.  That  af- 
terwards, and  by  some  means  -unknown  to  complainant, 
judgment  was  had  at  that  term  of  the  Court,  against  him,  and 
execution  issued,  which  is  now  proceeding,  and  has  been 
levied  on  his  property.     The  bill  prays  for  an  injunction,  &c. 

The  answer  admits  that  defendant  put  in  the  hands  of  his 
attorney,  for  collection,  the  note  which  he  held  against  com- 
plainant, mentioned  in  the  bill,  and  that  complainant  placed 
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a  note  for  the  same  amount,  on  Lemon  Dunn,  in  the  hands 
of  the  same  attorney,  but  denies  that  it  was  placed  there  to 
prevent  suit  being  brought  on  complainant's  note,  with  the 
knowledge  or  consent  of  defendant,  and  avers  that  he  knew 
nothing  of  any  suit  in  his  name,  against  Dunn,  until  after 
judgment  was  obtained  against  him ;  when  he  was  informed 
by  his  attorney,  that  the  same  had  been  done  at  the  re- 
quest of  complainant. 

That  after  judgment  against  Dunn,  he  used  every  effort  in 
his  power  to  have  the  money  made   out  of  Dunn,  but  was 
ready  and  willing  to  give  the  control  of  the  execution  up  to 
complainant,  defendant  interfering  only  so  far  as  to  see  that 
the  money  was  collected  as  speedily  as  possible.   Admits  that 
a  large  amount  of  Dunn's  property  was  levied  on,  to  satisfy 
several^?,  yb*.,  but  denies  that  said  property  was  sufficient  to 
satisfy  the  executions  which  were  of  older  date  than  the  one 
in  defendant's  name  against  him.    Admits  that  the  property 
was  brought  to  the  court-house  on  sale  day,  in  July  and  Au- 
gust, for  sale,  and  that  he  was  present,  but  denies  that   he 
was  there  with  the  view  to  retard  or  prevent  that  sale,  but,  on 
tlie  contrary,  he  was  there  for  no  other  purpose  than  to  ascer- 
tain the  probability  of  gelling  his  money,  due  on  said/7,  /cr., 
by  the  sale  of  the  property,  and  denies  that  he  entered  into 
any  negotiations  with  Dunn  or  his  agent,  to   postpone  said 
sale,  but  insisted  upon  the  sale  of  the  property  ;  but  he  was 
informed  that  the  property  was  wholly  insulTicient  to  satisfy 
the^.yif*.  of  older  date  than  his,  and  if  the  property  was  then 
sold,  at  such  a  season  of  the  year,  it  would  be   sacrificed. 
Complainant  was  present,  having  brought  ihe  property  there, 
and  delivered  it  to  the  Sheriff;  he  was  the  father-in-law  of  Le- 
mon, and  not  only  coTisented  to  the  postponement  of  the 
sale,  but  insisted  upon  it,  and  after  the  postponement, he  took 
the  property  into  his  possession,  to  be  delivered  to  the  Sheriti' 
on  some  future  day  ;  that  defendant,  when  solicited  by  the 
creditors  of  Dunn  to   consent  to  the  postponement,  refused, 
giving  as  a  reason,  that  he  was  greatly  in  need  of  8no,when 
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William  Dunn^  a  creditor  of  Lemon  Dunn  to  a  large  amount, 
to  prevent  the  property  being  sacrificed,  voluntarily  offered 
to  advance  to  defendant,  said  amount,  and  to  take  the  con- 
trol of  the ^. /a.,  to  that  extent,  to  which  defendant  agreed, 
but  not  with  any  intention  to  defeat  the  collection  of  the 
amount  due  on  said  Jifa,    He  denies  that  the  property  would 
have  brought  more  if  sold  that  day,  than  it  did  bring  when 
afterwards  it  was  sold.    That  he  did  not  know  William 
Dunn  as  the  agent  of  Lemon,  in  the  transaction,  and  denies 
that  the  money  due  on  said/,  fa.  would  have  been  pai<]^  but 
for  said  postponement.  Said  propertv  was  afterwards  sold  for 
as  good  or  better  prices,  than  it  would  have  brought  on  this 
occasion,  and  the  money  arising  from  the  sale  was  applied  to 
judgments  of  an  older  date  than  the  one  in  favor  of  defendant 
Admits  the  suit  on  his  note  against  complainant,  the  judg- 
ment thereon,  and  the  execution  and  levy,  but  knows  nothing 
of  his  employing  an  attorney  to  make  any  defence  for  him, 
and  is  informed  by  his  counsel  that  no  appearance  was  en- 
tered, or  plea  filed,  in  the  case,  and  denies  that  the  announce- 
ment made  by  the  Judge,  as   charged  in  the  bill,  is  any 
sufiicient  reason  to  excuse  complainant,  for  not  defending 
said  suit  at  the  judgment  term. 

Defendant  ofiered  to  give  complainant  the  benefit  of  the 
sum  of  |[170,  received  by  him  from  William  Dunn,  by  enter- 
ing a  credit  for  that  amount  on  his  Ji.  fa.  against  him,  but 
this  complainant  declined,  and  he  makes  the  same  offer  in 
his  answer,  and  prays  that  the  injunction  be  dissolved. 

The  cause  coming  before  Judge  Kiddoo,  was  heard  on  bill 
and  answer,  and  he  ordered  the  injunction  to  be  dissolved, 
upon  entering  a  credit  on  the  Ji.  fa.  for  one  hundred  and 
seventy  dollars,  and  that  defendant  be  allowed  to  proceed  for 
the  balance,  and  complainant,  by  his  counsel,  excepted. 


Hood  &  Robinson,  for  plaintiff  in  error. 
Geo.  L.  Barry,  for  defendant  in  error. 
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By  the  Court. — McDonald  J.,  delivering  the  opinion. 

The  presiding  Judge  in  the  Court  below,  on  the  coming 
in  of  the  defendant's  answer,  dissolved  the  injunction.  The 
complainant  in  the  bill  below,  excepts  to  the  decision. 

The  defendant  had  placed  a  note  of  $400,  given  to  him 
by  the  plaintiff,  in  the  hands  of  an  attorney  for  collectiou. 
To  prevent  the  attorney  from  suing  that  note,  the  plaintiff 
placed  in  the  hands  of  the  same  attorney,  a  note  for  the  same 
amount  on  Lemon  Dunn ;  suit  was  brought  against  Dunn 
on  this  latter  note,  in  the  name  of  the  defendant.    It  was 
reduced  to  judgment,  and  an  execution  was  issued  by  the 
Clerk,  and  levied  by  the  Sheriff,  on  the  property  of  Dunn, 
which  was  advertised  for  sale.    On  the  day  on  which  the 
property  was  advertised  for  sale,  the  defendant  agreed  to  a 
postponement  of  the  sale,  on  receiving,  as  a  loan,  from  one  of 
the  creditors  of  Lemon  Dunn,  who  desired  a  postponement 
oftbesaIe,a  loan  of  one  hundred  and  seventy  dollars,  for 
which  he  was]  to  have  the  control  of  the  JL  /a.  to  that 
amount    Failing  to  collect  the  amount  of  the  debt  from 
Dunn,  suit  was  instituted  against  the  complainant,  on  the 
note  placed  by  the  defendant  in  the  hands  of  an  attorney. 
The  plaintiff  alleges  in  his  bill,  that  he  had  employed  the 
present  presiding  Judge,  then  a  practicing  attorney,  to  defend 
this  suit,  and  that  at  the  trial  term  of  the  Court,  he  attended, 
and  on  its  being  announced  that  no  cause  in  which  the  pre- 
siding Judge  had  been  employed  as  counsel  for  either  the 
plaintiff  or  the  defendant,  would  be  tried,  he  left  the  Court, 
and  afterwards  this  cause  was  tried. 

The  defendant  denies  that  there  was  ever  a  defence  enter- 
ed or  plea  filed  to  this  casa 

[1.]  We  will  first  dispose  of  the  equity  which  the  plaintiff 
claims,  on  the  ground  that  he  was  debarred  from  his  defence 
by  the  announcement  made  in  the  Court  below.  According 
to  his  own  showing,  he  had  employed  no  counsel  after  the 
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election  of  his  original  counsel  to  the  bench.  It  does  not 
appear  thai  he  applied  to  the  Judge  to  employ  counsel,  or 
that  he  consulted  him  on  the  subject,  nor  that  he  was  pre- 
vented by  any  cause  from  doing  it.  He  was  alu^ther  at 
fault  He  could  not  lie  by,  under  the  circumstanceS|  and  rely 
upon  others  to  protect  his  rights.  If  he  had  had  a  substan- 
tial defence,  and  was  misled  by  the  Court,  the  case  might 
have  been  otherwise.  It  cannot  be  presumed  that  the  Court, 
under  the  announcement  stated  in  the  bill,  would  have  post* 
poned  a  cause,  in  which  he  knew  there  would  be  no  sub- 
stantial defence,  merely  because  he  had  been  spoken  to  as 
counsel  before  his  election.  According  to  the  rule  by  which 
Courts  are  governed  on  motions  to  dissolve  an  injunction  on 
the  coming  in  of  the  answer,  we  must  look  to  the  answer  for 
the  equity  of  the  cause.  Castleberry  vs.  Scandettj  20  Ga, 
Hep.  250.  If  the  answer  be  responsive  to  the  bill,  and  the 
equity  on  which  the  injunction  was  granted,  is  denied,  the 
injunction  must  be  dissolved.  All  the  equity  claimed  by  the 
plaintiff,  except  that  which  we  have  disposed  of,  is,  that  he 
is  entitled  to  relief  on  account  of  the  defendant's  postponing 
the  sale  of  Dunn's  property  for  a  consideration,  and  because 
if  it  had  been  sold  on  the  day  of  the  postponement,  it  would 
have  paid  all  the  debts.  All  the  allegations  of  the  bill  in  re- 
ference to  these  matters,  are  denied  by  the  answer,  and 
this  being  a  motion  simply  to  dissolve  the  injunction,  the 
denials  of  the  answer  must  prevail. 

[2.]  It  is  insisted  that  the  order  passed  by  the  Judge  at 
Chambers  is  final,  inasmuch  as  it  directs  |[  170  to  be  entered 
as  a  credit  on  the^.  /a,.,  and  that  it  is  void  because  it  is  done 
without  the  intervention  of  a  jury.  It  is  not  a  decree,  as 
was  the  case  of  Hargraves  vs.  Lewis,  3  Kelly,  162.  If  it  be 
an  error,  it  is  not  one  which  prejudices  the  plaintiff  If  an 
error,  it  is  one  against  the  defendant,  because  he  says  the 
9170  was  a  loan,  and  neither  a  payment  nor  the  price  (A 
postponing  the  sale,  and  the  party  making  the  loan  controls 
the/,  fa.  against  Lemon  Dunn  for  his  reimbursement,  to 
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he  extent  of  the  loan.  If  that  be  the  case,  the  plaintiff  has 
he  beDcfiC  of  it,  as  an  absolute  payment,  while  the  defend- 
nt  loses  that  amount,  if  it  cannot  be  collected  on  theezecu- 
iou,for  he  is  bound,  if  it  be  a  loan,  to  repay  it.  The  order 
or  dissolving  the  injunction  might  have  been  more  properly 
ramed,  by  directing  the  execution  to  proceed  for  the  entire 
mount,  excepting  the  9 1 70,  and  allowing  that  sum  to  re- 
aain  until  it  was  determined  whether  it  could  be  collected 
n  the  execution  against  Lemon  Dunn.  The  plaintiff  has 
k  more  favorable  order,  perhaps,  than  he  could  have  obtain- 
ed at  a  hearing  of  the  cause. 

f3.J  It  is  a  strange  proposition,  contended  for  by  the  plain- 
iflPs  counsel,  that  a  creditor  who  receives  a  promissory  note 
rom  his  debtor,  as  collateral  security,  and  brings  suit  on  it 
n  his  own  name,  converts  himself  into  a  surety  for  the  debt- 
»r^s  debtor.  He  is  bound  to  due  diligence  in  the  collection 
►f  the  debt,  and  if  anything  is  lost  by  the  want  of  it,  he  is  to 
»e  the  loser. 

The  bill  is  not  dismissed,  and  if  the  plaintiff  thinks  proper 
0  have  a  hearing  before  a  jury,  he  is  entitled  to  it.  The 
lissolution  of  the  injunction  does  not  prevent  that.  It  only 
urns  the  execution  loose. 

Judgment  affirmed 


OHK  D.  Stewart,  plaintiff  in    error,  vs.   The   State  of 

GxoROTA,  defendant  in  error. 

Tiie  ejLemi^tion  extended  by  law  from  road,  patrol,  and  jury  duties,  to  the  Col- 
umbus Guards  and  other  volunteer  corps,  in  the  city  of  Columbus,  does  not 
include  honorary  members. 

Illegality,  from  Muscogee.    Decision  by  Judge  Wohrill, 
May  Term,  1857. 
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John  D.  Stewart  was  fined  forty  dollars  for  non-attendance 
as  a  Grand  Juror,  at  the  May  Term,  1856,  of  Muscogee  Su- 
perior Court,  execution  issued  for  the  collection  of  this  fine, 
and  Stewart  filed  his  affidavit  of  illegality,  on  the  ground  that 
he  was  an  honorary  member  of  a  volunteer  military  company, 
in  the  city  of  Columbus,  the  Columbus  Guards ;  that  he  pays 
to  said  company  the  annual  sum  of  twenty  dollars,  for  the 
benefit  of  said  company ;  and  that,  as  such  member,  he  is, 
by  law,  exempt  firom  jury  duty,  and  that  said  fi.  fa.,  and  the 
judgment  on  which  it  is  founded,  are  illegal 

After  argument,  the  presiding  Judge  overruled  the  affida- 
vit, and  ordered  the  execution  to  proceed,  and  counsel  for  de- 
fendant excepted. 

Ingraham,  Crawford  &  Russell,  for  plaintiff  in  error. 

Sol.  General,  contra. 

By  the  Court — Lumpkin,  J.  delivering  the  opinioa 

Does  the  Act  of  1845,  or  any  other  statute  upon  this  sub- 
ject, granting  certain  privileges  and  immunities  to  the  Colum- 
bus Guards  and  other  volunteer  corps  in  the  city  of  Colum- 
bus, apply  to,  and  include  honorary  members  ? 

We  think  not  The  actual  service  rendered,  and  skill  ac- 
quired by  the  regular  members,  is  the  foundation  of  the  ex- 
emption from  road,  patrol,  and  jury  duties.  And  howerer 
useful  the  money  of  the  honorary  members  may  be,  in  sus- 
taining these  corps,  we  cannot  think  they  were  intended  to 
be  embraced  in  the  exemption.  Neither  the  letter  of  the  law, 
when  carefully  scrutinized,  nor  its  spirit,  would  warrant  any 
other  conclusion. 

Judgment  affirmed 
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John  JohhsoKi  Ordinary,  for  use,  &(Xy  plaintiff  in  error,  vs. 
Samuel  J.  Koockooxt  and  another,   defendants  in  error. 

Tlie  lecoad  tecti*!!  of  the  Act  of  1852,  "to  regulate  the  mode  of  sueing  the 
bonds  of  ezeeotora,  adminiitrators,  and  gnardiniB,"  is  merely  rtmuliml,  and 
therefore,  it  may  oonstitutionally  apply  to  cases  founded  on  bonds  made  be- 
ibre  the  paatage  of  the  act. 

Debt,  in  Muscogee.  Decision  on  demurrer,  by  Judge 
WoB&iLL,  at  chambers.  May  Term,  1857. 

This  was  an  action  of  debt,  on  an  administration  bond, 
brought  by  John  Johnson,  Ordinary,  for  the  use  of  the  dis« 
tributees  of  Sarah  C.  Koockogey,  against  Samuel  J.  Koocko- 
gey,  administrator  of  Sarah  C.  Koockogey,  deceased,  and  Sam- 
uel Koockogey,  his  surety  on  said  bond. 

The  bond  upon  which  this  suit  is  brought,  bears  date  the 
7th  August,  1851 ;  is  in  the  penal  sum  of  six  thousand  dol- 
lars, and  is  in  the  usual  form,  and  with  the  usual  condition. 

The  declaration  alleges  a  breach  of  the  condition,  in  this, 
that  said  administrator  has  not  performed  the  duties  of  ad- 
ministrator, but  has  wholly  failed  and  neglected  to  discharge 
and  perform  the  same,  and  has  failed  and  neglected  to  pay 
and  turn  oyer  the  estate  and  property  of  his  intestate,  to  the 
distributees  and  heirs  at  law,  whereby  an  action  hath  ac- 
crued, &C. 

To  this  declaration  defendants  demurred,  on  the  ground 
that  an  action  on  the  bond  would  not  lie,  in  the  first  instance, 
against  the  administrator  and  the  security ;  that  this  bond 
being  executed  prior  to  the  act  of  l851-'2,  suit  could  not  be 
maintained  upon  it  by  virtue  of  the  provisions  of  that  act 

The  Court  sustained  the  demurrer,  and  dismissed  the  ac- 
tion, and  plaintiff  excepted. 

Holt  &  Hutchins  and  B.  Hill,  for  plaintiff  in  error. 

Joirss  &  JoNxs,  for  defendants  in  error. 


184  SUPREME  COURT  OF  GEORGIA- 


Johnson  vs.  Koockogey. 


By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  action  in  this  case,  was  brought  under  the  second  sec- 
tion of  the  act  of  1852,  "to  regulate  the  mode  of  sueing  the 
bonds  of  executors,  administrators  and  guardians.'^  Jiets  of 
1851-%  235. 

And  there  is  no  doubt,  that  that  section  authorized  the  ac- 
tion to  be  brought,  if  the  act  can  constitutionally,  apply  to 
laws  founded  on  bonds  of  older  date,  than  the  date  of  the 
adt 

And  we  think,  that  the  act  can. 

The  act  is  only  a  remedial  act.  It  is  oUirefy  conversant 
with  remedy.  It  does  not  say  that  the  liability  of  the  sure- 
ties to  whom  it  refers,  shall  become  primary,  or^  shall,  in  any 
respect,  cease  to  be  secondary.  The  last  section  of  the  act, 
contains  these  words :  "  That  when  judgment  shall  be  ob- 
tained against  principal  and  sureties,  as  aforesaid,  the  proper- 
ty of  the  sureties  shall  not  be  levied  on  until  that  of  the  prin- 
cipal shall  be  exhausted,  which  shall  be  evidenced  by  a  re- 
turn of  nulla  bona.^' 

By  the  old  law,  the  act  of|1820,  an  heir  might  sue  the 
parties  to  the  administrator's  bond,  but  by  that  law^  he  had 
to  bring  two  suits,  in  order  to  reach  them  all,  first,  a  suit 
against  the  administrator  alone,  Ihen  a  suit  agsdnst  his  sure- 
ties. At  least,  this  was  what  was  held  in  JusticeSy  ^„  vs. 
Sloan,  7  Ga.  31,  a  decision,  however,  which  I  much  ques- 
tion.  By  this  new  law,  he  may  reach  them  all  in  one  and 
the  same  suit,  but  he  can  reach  them  in  that  suit,  only  in  the 
same  order,  in  which  he  would  have  reached  them,  by  the 
old  law,  in  two  suits.  This  is  the  whole  effect  of  the  ne\r 
law.    and  this  is  an  effect,  on  remedy,  not  on  right 

But  statutes  changing  a  man's  remedies,  have  never  been 
held  to  be  unconstitutional. 

We  think,  therefore,  that  the  Court  below  erred,  in  sustain- 
ing the  demurrer. 

Judgment  revened. 
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RiCHABD  Davis,  Sheriff,   plaintiff  in  error,  vs.  John  M. 

Green,  et  al.,  defendants  in  error. 

Tho  SheriiTmay  be  ruled  cither  ia  the  Superior  or  Inferior  Court,  for  money 
collected  by  him  on  Justices  Court  fi.  fas.,  the  jurisdiction  of  these  Courts 
being  concurrent  in  this  respect. 

Certiorari  and  Rule,  in  Randolph  Superior  Court.  Decis- 
ion by  Judge  Kiddoo,  at  May  Term,  1857. 

John  %rL  Green  took  out  a  rule  against  Richard  Davis^ 
Sheriffof  Randolph  county,  issuing  from  and  returnable  to 
the  Inferior  Court  of  said  county  to  show  cause  why  he  had 
not  made  and  paid  over  the  money  due  on  certain^S.  fas, 
issuing  from  a  Justice's  Court,  which  had  been  levied  upon 
land, and  under  the  statute  in  such  cases  turned  over  to  said 
Sheriff 

Davis,  the  Sheriff,  pleaded  to  the  jurisdiction  of  the  Inferior 
Court  in  the  case.  The  plea  was  overruled  and  judgment 
final  on  said  rule  was  awarded  against  the  Sheriff  for  the 
amount  of  principal,  interest*and  costs  due  on  said  ^. /a.  Da- 
Tis  excepted  and  sued  out  a  writ  of  certiorari,  leaving  said 
Jndgment  for  review  and  reversal  before  the  Superior  Court. 

Upon  the  hearing  in  the  Superior  Court,  the  presiding 
^adge  dismissed  the  certiorari,  and  affirmed  the  judgment  of 
the  Inferior  Court,  and  counsel  for  defendant  excepted. 

F.  M.  Brinblev,  by  Barrt,  for  plaintiff  in  error. 

A.  Hood,  for  defendant  in  error. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

Is  the  Sheriff  liable  to  a  rule  in  the  It^erior  Court,  for  mo- 
ney collected  out  of  land  on  Justice's  Court  executions  ? 

Properly,  the  Sheriff  should  make  his  return  to  the  Court 
from  which  the  process  emanated.  It  seems  to  be  conceded 
how«iver,  that  he  is  not  amenable  to  the  Jostice's  Court 
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If  then,  the  Sheriff  be  liable  in  either  of  the  other  Courts, 
we  see  no  reason  why  in  one  more  than  the  other.  They 
have  concurrent  jurisdiction  in  such  cases.  There  is  no 
statute  regulating  this  subject.  There  is  nothing  in  the  fact 
that  the  money  in  this  case  was  raised  out  of  land,  and  so 
far  as  we  know,  the  practice  has  been  uniform  and  universal 
throughout  the  State,  to  rule  the  Sheriff  in  the  first  Coiurt 
that  sat  in  the  county,  after  the  money  came  into  his  hands. 
It  is  a  good  and  convenient  practice,  and  we  are  unwilling 
to  change  it.  We  affirm,  therefore,  the  judgment  of  the 
Court  below. 

Judgment  affirmed. 


S.  HousMANs  &  Co.,  plaintiffs  in  error,  vs.  Samujbi.  Heilbrok, 
defendant,  and  Julius  Heilbron,  Garnishee,  defendant 
in  error. 

The  plaintifl*  cannot  have  judgment   against  the  garnishee,  until  he  lits  had 
judgment  against  the  defendant. 

Motion,  in  Marion  Superior  Court.  Decision  by  Judge 
WoHHiLL,  at  March  Term,  1857. 

This  was  a  motion  to  enter  judgment  against  the  garni- 
shee, upon  the  following  agreed  statement  of  facts,  to-wit: 

The  garnishee  was  served  with  a  summons  of  garnish- 
ment, returnable  to  September  Term,  1856,  at  that  term  of 
the  Court,  he  made  answer,  but  withdrew  the  same  after  it 
was  filed  in  the  Clerk's  office  by  the  permission  of  the  Court 
He  filed  his  answer  again  at  March  Term,  1857,  on  the 
fourth  day  of  Court 

And  plaintiff  moved  to  enter  judgment  against  him,  which 
motion  was  refused  by  the  Court,  and  plaintiff  excepted. 
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Elam,  for  plaintiff  in  error. 

OhmuL  &  Clements,  for  defendant  in  error. 

Bjf  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

Ought  the  Court  to  have  sustained  the  plaintiff's  motion  to 
enter  up  judgment  against  the  garnishee  ? 

At  the  time  when  this  motion  was  made,  the  plaintiff  had 
not  obtained  judgment  against  the  dtfendant 

The  fifteenth  section  of  the  attachment  act  of  1859,  con- 
templates, that  no  judgment  shall  be  entered  up  against  the 
garnishee,  until  judgment  has  been  obtained  against  the  de- 
fendant   Acts  of  ^5^j  29. 

To  the  same  effect,  was  the  old  law.  Cobb  Dig.  70,  71, 
and  72. 

Besides,  we  incline  to  think,  that  if  the  garnishee's 
answer  is  in,  by  such  a  time  during  the  term  to  which  it  is 
returnable,  as  will  admit  an  issue  to  be  formed  on  it,  and  to 
be  tried  at  that  term,  it  is  well  in. 

We  also  incline  to  think,  that  it  is  competent  for  the  Court 
to  extend  the  ^rnishee's  time  of  answering,  from  the  first 
term,  to  a  subsequent  term. 

The  judgment  of  the  Court  below  ought,  we  think,  to  be 
affirmed. 

Judgment  affirmed. 


JoHK  R.  T.  LiNOo,  plaintiff  in  error,  vs.  Miller  &  Hill,  de- 
fendants in  error. 

When  a  •lave  U  indicted,  the  matter  ii  not  bound  to  employ  lawfersi  to  aa< 
sitt  in  the  slare's  defence. 


188  SUPREME  COURT  OF  GEORGIA. 


Ling«  V8.  Miller  &  UilL 


Complaint;  in  Marion.  Tried  before  Judge  Wor^ill^ 
March  Term,  1857. 

This  was  an  action  by  Miller  &  Hill,  attorneys  at  law, 
against  John  R.  T.  Lingo,  for  the  recovery  of  two  hundred 
dollars,  charged  by  plaintiffs  for  professional  services  render- 
ed in  the  defence  of  a  negro  slave  belonging  to  defendant, 
who  was  tried  in  Marion  Superior  Court  for  the  crime  of 
arson. 

Annexed  to  the  declaration,  which  was  an  account,  in  the 
form  prescribed  by  the  act  of  1847,  was  a  bill  of  particulars. 

The  defendant  pleaded,  1st,  the  general  issue,  Sd,  that 
the  services  were  rendered  voluntarily  and  without  the  au- 
thority of  defendant. 

Upon  the  trial,  the  following  facts  were,  upon  agreement 
submitted  to  the  jury,  to-wit: 

At  the  March  Term,  1856,  of  Marion  Superior  Court,  the 
grand  jury  found  a  tnie  bill  against  a  negro  slave  named 
Jim,  alias  James,  the  property  of  defendant,  for  the  offence  of 
arson.  That  said  slave  was  tried  at  that  term  of  the  Court, 
and  acquitted.  That  plaintiffs.  Miller  &  Hill,  defended  him; 
that  to  defend  successfully  such  a  case,  was  reasonably  worth 
four  or  five  hundred  dollars.  It  was  further  agreed  and  ad- 
mitted that  Lingo,  the  defendant,  knew  that  his  slave  was  in- 
dicted for  said  crime,  and  refused  to  defend  him  or  employ 
counsel  for  his  defence,  and  that  plaintiffs,  without  any  con- 
tract with  Lingo,  did  defend  said  slave,  after  Lingo  had  re- 
fused to  employ  counsel ;  that  Lingo  was  not  present  at  the 
trial,  but  after  he  was  acquitted,  took  him  off  and  sold  him. 
It  was  further  agreed  and  admitted,  that  Lingo  was  fully 
able  to  have  employed  and  paid  counsel. 

The  presiding  Judge,  charged  the  jury  that  if  they  believ- 
ed from  the  evidence,  that  the  services  were  rendered  by 
plaintiffs,  then  they  were  entitled  to  recover  what  their  ser- 
vices were  reasonably  worth,  not  exceeding  the  amount  laid 
in  their  declaration. 
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He  further  charged,  that  notwithstanding  Lingo  refused 
to  defend  his  slave,  and  to  employ  counsel,  yet  there  was  a 
legal  obligation  resting  upon  the  master  so  to  do,  arising  out 
of  the  relation  of  master  and  servant,  and  if  the  master  refus- 
ed to  defend  his  slave,  any  attorney  might  defend  him,  and 
the  master  would  be  compelled  to  pay  whatever  the  ser- 
vices were  reasonably  worth ;  that  the  master  cannot  divest 
himself  of  this  obligation  at  lus  will,  and  if  they  believed 
that  the  8er\'ices  rendered  were  worth  two  hundred  dollars, 
they  must  find  for  the  plaintiffs,  that  amount. 

To  which  charge  of  the  Court,  defendant  excepted. 

The  jury  found  for  the  plaintiffs,  two  hundred  dollars, 
whereupon  defendant's  counsel  tenders  his  bill  of  excep- 
tions, and  alleges  error  in  the  charge  aforesaid. 

G.  0.  Davis,  for  plaintiff  in  error. 

Blandford  &  Crawford,  and  W.  D.  Elam,  for  defendants 
in  error. 

By  the  Court. — Bexning,  J.  delivering  the  opinion. 

Was  the  charge  right  ?  This  involves  the  question, 
whether,  if  the  slave  is  indicted,  the  master  is  bound  to  fur- 
nish him  with  lawyers  to  assist  him  in  his  defence  ? 

We  do  not  know  of  any  law  that  imposes  such  an  obliga- 
tion, upon  the  master.  And  it  is  incumbent  on  those  who 
insist  on  the  existence  of  an  obligation,  to  show,  that  there 
is  something  to  create  the  obligation. 

There  are  laws  that  impose  various  obligations  on  the  mas- 
ter, but  the  obligation  in  question  is  not  among  them.  See 
13M  rfir.  I2th  sec,  Penal  Code]  4lst  se^.  of  the  act  of  1770, 
amendatory  of  the  patrol  act;  the  act  of  1815,  "to  compel 
owners  of  old  or  infirm  slaves  to  maintain  them."  Cobb  Dig,, 
827,  981.  987.     And   expressio  unius  est  exclusio   alterius. 

No  such  obligation  mentioned  among  those  imposed  by 
statute  on  the    masters  of  hired  servants,    or  apprentices. 
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whether  white,  or  black.  See  Sd  section  of  the  act  of  1796, 
**for  the  government  of  servants,  not  slaves,  imported  or  mi- 
grating into  this  State."  Id  961.  This  is  an  act  of  some 
general  interest  at  this  time,  when  the  question  of  supply- 
ing the  tropics  with  apprenticed  Africans  and  Asiatics,  is 
receiving  so  much  attention.    Id.  985. 

Nor  does  it  seem,  that  there  is  any  great  need,  that  such 
an  obligation  as  this,  should  be  imposed  on  the  master. 
Every  master  has  an  interest  tb  prevent  his  slave  from  being 
punished,  an  interest  that  increases  with  the  increase  of  the 
punishment  to  which,  the  slave  is  exposed.  Nearly  every 
master,  together  with  nearly  every  member  of  his  family, 
has  also  an  affection  for  his  slave. 

This  being  so,  it  may  be  pretty  safely  assumed,  that  if  in 
any  case,  the  master  refuses  to  employ  lawyers  for  his  slave, 
the  case  is  one  in  which  the  master  ought  not  to  be  required 
to  employ  them.  It  may  be  pretty  safely  assumed  that  every 
such  case  will  be  a  case  in  which  the  master,  a  juror  biased, 
by  both  interest  and  affection,  to  acquit,  has  convicted. 

We  think,  that  the  charge  in  this  case,  was  erroneous,  and 
therefore,  that  there  ought  to  be  a  new-trial. 


Judgment  reversed. 


Jeptha  Reid    and  George  Murphy,  plaintiff  in  error,  vs. 
The  State  of  Georgia,  defendant  in  error. 

[1.]  A  motion  was  made  for  a  continuanca,  and  put  on  the  ground  of  the  ab* 
sencc  of  a  witness,  by  whom  the  movants,  (persons  on  their  trial  for  theft,) 
expected  to  prove  an  alibu  They  had  one  witness  present  by  whom  they 
could  prove  the  same  they  expected  to  prove  by  the  absent  witness,  on  ac- 
count of  this,  the  Court  overruled  the  motion.  On  the  trial,  they  proved  tlic 
aiibi  by  the  witness  that  was  present,  and  then  the  State  proved  by  two  wit- 
nesses, that  they  would  not  believe  this  witness  on  his  oath. 

HeldyXliZX  the  Court  should  either  have  granted  the  motion,  or  have   exacted  u 
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promise  irom  the  State,  not  to  introduce  evidence  to  destroy  the  credit  ofthe 
witness  that  was  present. 

.]  It  is  within  the  discretion  ofthe  Court  to  allow  a  witness  to  be  examined 
after  the  argument  to  the  jury  has  commenced. 

Indictment,  for  simple  Larceny,  in  Talbot  Superior  Court. 
Wed  before  Judge  Worrill,  at  March  Term,  1857. 

Jeptha  Reid  and  George  Murphy  were  indicted  for  steal- 
ig  a  buggy,  the  property  of  John  Howell,  and  found  guilty. 
*hey  moved  for  a  new  trial  on  the  following  grounds,  viz : 

1st  Because  the  finding  of  the  jury  was  contrary  to  law 
ad  evidence. 

2d.  Because  there  was  no  allegation  of  the  value  of  the 
luggy,  charged  to  have  been  stolen. 

3d.  Because  the  prejudice  in  the  county,  at  the  time  of  the 
rial  was  so  great  that  a  fair  and  impartial  trial  could  not  be 
lad.  , 

4tb«  Because  the  Judge,  after  the  opening  speech  on  the 
mit  ofthe  State,  and  while  counsel  for  defendants  was  re- 
ilying,  allowed  the  Solicitor  General  to  introduce  a  witness 
ind  prove  that  the  place  from  which  the  buggy  was  stolen, 
jras  in  Talbot  county. 

5th.  Because  defendants  moved  a  continuance  ofthe  case 
jn  the  ground  of  the  absence  of  a  female  witness,  Marj'* 
^mith,  who  had  been  subpoenaed,  which  was  overruled  by 
ihe  Court,  because  it  was  admitted  that  another  witness  was 
present  who  would  testify  to  the  same  facts  which  the  ab- 
sent witness  was  expected  to  prove,  and  that  her  testimony 
would  be  merely  cumulative. 

The  Court  overruled  the  motion  for  new  trial,  and  defen- 
dants excepted,  and  assign  the  same  as  error. 

Jas.  W.  Green  &  A.  F.  Owen,  for  plaintilfs  in  error. 
Sol.  Gen.,  for  defendant  in  error. 
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By  the  Court, — Benning,  J.  delivering  the  opinion. 

Ought  the  Court  below  to  have  sustained  the  motion  for  a 

new  trial  ? 

The  counsel  for  the  plaintifts  in  error,  relied  before  this  Court, 
on  only  two  of  the  grounds  contained  in  the  motion,  the  last 
two.  We  think,  with  them,  that  there  is  nothing  in  the  other 
lifrounds. 

Of  those  two,  the  last  will  be  first  considered. 

It  appears,  that  the  testimony  of  the  witness  referred  to  in 
this  ground,  as  "another  witness,"  went  to  prove  an  alibi ; 
and  that  the  State  introduced  two  witnesses  who  swore,  that 
they  would  not  believe  him  on  his  oath. 

This  being  so,  the  testimony  of  the  absent  witness,  if  it  had 
been  in,  would  have  been  extremely  important  to  the  de« 
fence.  It  is  true,  that  that  ^testimony  might  have  been  only 
"cumulative,"  but  a  case  may  be  such,  that  cumulative  evi- 
dence, will  be  of  the  utmost  value  in  it.  And  the  case  of  a  de- 
fence by  an  alibi^  will,  almost  always,  be  such  a  case.  There 
cannot  well  be  too  much  evidence,  to  make  out  a  satisfactory 
alibi. 

A  motion  for  a  continuance,  put  on  the  ground  of  "the  ab- 
sence of  a  witness,"  ought  to  be  granted  if  his  testimony  will 
be  "material,"     So  saj's  the  SGth  common  law  rule. 

There  is  no  exception  of  the  case  in  which  the  testimony, 
whilst  being  "material,"  is  only  "cumulative." 

[1.]  We  think  then,  that  the  Court  should  either  have 
granted  the  motion  for  a  continuance,  or  required  a  pledge 
from  the  other  side,  that  they  would  not  offer  evidence  to  de- 
stroy the  credit  of  the  witness  that  was  present 

And  therefore,  we  think,  that  there  ought  to  be  a  new 
trial. 

As  to  the  other  of  the  two  grounds — the  fourth.  We  think 
that  there  is  nothing  in  it. 

The  whole  subject  of  the  examination  of  witnesses,  is  one 
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almost  exclusively  within  the  discretion  of  the  Court, 
uestion  whether  either  party  may  introduce  new  evi- 
,  after  he  lias  closed  his  evidence,  is  a  question  for  this 
tion.  And  it  is  a  universal  rule,  that  a  decision  made 
ionrt  upon  a  matter,  that  lies  within  its  discretioni  is  not 
disturbed  by  another  Court,  unless  the  decision 
s  some  abuse  of  that  discretion.  We  do  not  see, 
here  was  any  abuse  by  the  Court  below,  of  its 
ion,  in  its  allowing  the  State  to  introduce  the  wit- 
ifter  the  argument  to  the  jury  had  commenced.  It 
iDl  appear  that  what  was  then  proved  by  that  wit- 
ras  a  surprise  on  the  prisoners.  They  asked  for  no 
uaoce,  they  asked  for  no  delay — in  order  to  enable 
to  meet  the  new  testimony.  They  did  not  even  sug- 
lat  they  doubtedy  whether  that  new  testimony  might 
I  untrua 

This  being  so,  we  think,  that  the  Court  in  the  admis- 
f  the  new  testimony  did  nothing  that  can  be  called  an 
of  its  discretion. 

I  conclusion  is  at  variance  with  that  in  Judge  vs.  The 
8  Go.  JRep.  175,  but  nevertheless,  we  think,  that  this 
right  conclusion. 

Judgment  reversed. 


JBZTER  Cherry,  plaintiff  in  error,  vs.  Charles  H.  Mc- 
Call, defendant  in  error. 

3.  ftnd  G.  had  a  fight;  afterwards,  bul  in  course  of  Uiesame  daj,  McC. 
;o  a  magistrate,  two  or  three  hundred  yards  from  the  place  of  the  fight, 
rarr&nt  for  C :  whiUt  there,  he  made  certain   statement*  about  the 
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Aid,  That  enough  did  not  appear,  to  show  that  these  were  m  pan  of  the  m 

[%,]  CX  was  indicted  and  fined,  for  an  assault  and  battery.  He  was  also  ned 
for  the  same  assault  and  battery.  On  the  trial  of  the  civil  suit,  he  gire  ii 
evidence,  the  record  of  his  conviction  and  fine,  in  order  to  protect  hiuelf 
against  the  paymwst  of  "  exemplary  damages."  The  Court  charged,  thst  tUi 
conviction  and  fine  did  not  protect  him  in  any  degree,  from  such  domafei. 

SM,  That  this  charge  was  erroneous. 

Trespass,  for  assault  and  battery,  in  Marion.  Tried  befiNf 
Judge  WoRRiLL,  March  Term,  1857.    On  appeal 

This  was  an  action  of  trespass  vi  ei  arrnis,  by  ChariesH. 
McCall  against  Poindexter  Cherry,  for  an  assault  and  battery. 
The  plaintiff  laid  his  damages  at  one  thousand  doUara. 

Upon  the  trial,  it  appeared  that  on  the  1st  January.  1855, 
the  parties  met  at  Buena  Vista,  the  Court-house  of  Marlon 
county,  and  after  a  short  altercation  and  angry  words, a  fight 
ensued ;  the  parties  came  together  and  McCall  was  thrown 
%  down  and  choked ;  they  were  separated.  Cherry  pulled  off; 
McCall's  face  was  bruised  and  raked  a  little,  and  his  naek 
scratched. 

The  two  questions  made  by  the  bill  of  exceptions,  and 
considered  by  this  Court  are ;  1st  Upon  the  admissibility  of 
Benj.  F.  Blanton's  testimony ,  and  2d,  the  charge  of  the  pre- 

ling  Judge. 


Blaniofiy  a  witness  for  the  plaintiff,  testified,  that  on  tte 
day  of  the  difficulty,  and  after  it  took  place,  he  saw  McCill 
and  talked  with  him  on  the  opposite  side  of  the  public  sqnll^ 
to  that  where  the  difficulty  occurred ;  some  two  or  three 
hundred  yards  from  the  place,  where  McCall  had  gone  to  get 
a  warrant;  he  was  excited;  did  not  know  how  long  after 
the  difficulty  it  was.  The  scratch  and  bruises  on  McCall's 
fiu;e  seemed  to  have  been  recently  done ;  that  he  seemed  to 
be  in  feeble  health,  and  complained  of  his  back,  and  that  it 
was  injured  and  pained  him.  Defendant's  counsel  objedei 
to  the  admission  of  these  sayings  and  statementsi     The  Cenit 
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overruled  the  objection,  and  the  testimony  was  admitted  and 
this  constitutes  the  first  ground  of  exceptions. 

At  March  Term,  1856,  of  the  Superior  Court,  defendant 
was  indicted  for  this  same  assault  and  battery,  plead  guilty, 
and  was  fined  by  the  Judge  0300,  which  he  paid.  This  re- 
cord defendant  otfered  in  evidence,  for  the  purpose  of  miti- 
gating damages.  Plaintiffs  counsel  consented  to  its  intro- 
duction, provided  the  whole,  plea  of  guilty,  and  all,  should 
go  to  the  jury,  for  what  it  was  worth.  The  record  was  then 
admitted. 

The  testimony  being  closed,  and  ai^iment  had,  the  presi- 
ding Judge,  chained  the  jury  as  follows,  viz : 

Should  you  believe  that  the  defendant  was  the  aggressor 
and  by  his  act  and  conduct  brought  on  the  fight,  it  is  in 
four  power  to  give  plaintiff  any  amount  of  damages  you 
Ihink  proper,  provided  you  do  not  go  beyond  the  amount 
claimed  in  the  declaration,  the  law  has  vested  this  power  in 
you,  not  to  be  exercised  capriciously,  but  in  moderation  and 
piBtice,  and  with  reference  to  the  peculiar  circumstances  of 
fhe  case. 

If  the  proof  shows  that  the  fight  was  mutual  between  the 
parties,  and  that  plaintiff  by  his  conduct  showed  a  willing- 
ness to  enter  the  contest  and  was  as  eager  for  the  same,  and 
fid  as  much  to  bring  it  about  as  the  defendant,  then  the 
plaintiff  would  hot  be  entitled  to  any  damages,  and  they  must 
Snd  for  the  defendant. 

In  a  case  like  this,  if  the  proof  shows  that  the  defendant 
WBB  in  the  wrong,  the  jury  may  give  the  plaintiff  exemplary 
lamagesL  And  it  is  for  you  to  examine  the  facts  of  the  case 
md  determine  whether  it  would  be  right  to  find  such  dama- 
|B8;  if  in  your  judgment  it  is  a  proper  case  for  the  exercise 
ff  this  power,  you  should  give  the  plaintiff  such  damages 
it  will  be  a  warning  to  others,  as  well  as  to  defendant :  for 
he  object  of  the  law  in  inflicting  punishment  on  those  wh» 
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violate  it,  is  not  to  take  vengeance  upou  them^  but  to  make 
their  punishment  an  example  to  others  as  well  as  themselves. 

The  plaintifi'  insists  that  the  defendant  beat  him^thont 
provocation  and  in  a  way  calculated  to  degrade  him  among 
his  fellow-citizens;  if  you  think  so,  you  should  give  the 
plaintiff  damages  for  the  same,  and  this  is  a  proper  matter 
for  you  to  consider,  in  determining  the  amount  of  damages 
you  may  find.  If  a  party  without  sufficient  provocatuA 
beats  another,  he  subjects  himself  to  damages  and  it  is  an 
aggravation  of  the  injury,  if  it  is  committed  in  a  manner  cal- 
culated to  degrade  the  party.  It  is  wrong  to  beat  a  man,aiid 
a  great  deal  worse  to  degrade  him. 

The  plaintiff  further  insists  that  the  defendant  beat  him  in 
a.  way  calculated  to  wound  his  pride  and  mortify  his  M- 
ings,  and  for  this  insists  upon  damages.  The  law  has  agnK 
per  regard  for  the  feelings  of  the  citizen,  and  when  ha  ia  in- 
jured in  a  manner  calculated  to  wound  his  pride  or  msiti^  , 
bis  feeling,  the  law  makes  it  an  aggravation  of  the  injoif. 
The  government  is  interested  in  having  its  citizens  possemeJ 
•f  all  the  pride  a  freeman  should  have,  who  is  entitled  to  a 
voice  in  making  its  laws,  in  selecting  its  officers,  and  coIlfc^ 
ring  its  honors.  It  is  extremely  humiliating  to  a  proud  and 
sensitive  man  to  bo  beaten  by  another.  Money  would  wcaiet- 
ly  afford  him  a  recompense.  This  is  a  noble  feeling, and  tbe 
law  intends  to  protect  it.  Then  gentlemen^  if  in  this  fight 
you  think  the  defendant  was  the  aggressor  and  that  he  beat 
the  plaintiff  in  a  way  to  wound  his  pride  or  mortify  hia  ftel- 
iugs,  you  will  take  the  same  into  consideration  in  estimaliDg 
the  damages. 

Counsel  for  the  defendant  have  insisted  that  you  ought 
not  to  give  the  plaintiff  exemplary  damages,  because  it  voold 
increase  litigation  of  this  kind.  With  that  you  have  noth- 
ing to  do.  This  case  you  must  decide  upon  its  own  merita; 
and  if  the  plaintiff  is  entitled  to  damages,  give  him  such  0 
he  deserves.  But  I  apprehend  it  is  not  the  policy  of  the  lav 
to  drive  suitors  from  our  Courts,  but  on  the  contrary,  to  en- 
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»anige  parties  when  they  conceive  their  rights  have  been 
mded,  to  appeal  to  the  tribunals  of  the  country  for  redress, 
el  us  80  administer  the  law  that  the  people  will  feel  it  is  a 
otection  to  them,  and  that  when  they  arc  injured,  that  here 
my  may  seek  and  obtain  satisfaction.  This  I  apprehend  is- 
le  duty  both  of  Courts  and  jurors. 

It  appeals  that  the  defendant  was  indicted  in  this  Court 
r  die  same  battery  he  is  sued  for  in  this  action  ;  that  he 
ead  guilty  and  was  fined  $900.  Counsel  for  defendant  have 
Maided  that  the  jury  cannot  therefore  give  the  plaintiff 
emplary  damages:  Such  gentlemen  is  not  the  law.  That 
le  has  nothing  whatever  to  do  with  the  plaintifPs  right 
in  this  casa  And  should  you  think  the  facts  of 
entitle  the  plaintiff  to  exemplary  damages,  you  will 
It  lednee  the  amount  one  cent  on  account  of  that  fine. 
luit  was  a  easo  between  the  defendant  and  the  State.  The 
■le  was  plaintiff  and  McCall  has  nothing  to  do  with  it  I 
ifosed  that  fina  I  did  it  under  an  honest  conviction  of 
ity.  I  thought  then  and  still  think  I  was  right  And  in 
is  case  I  trust  you  will  do  your  duty  as  honestly  and  as  in- 
iipendently  as  I  endeavored  to  perform  mine  on  that  occa- 


The  jury  found  for  the  plaintiff  three  hundred  and  fifVy 
BllmiH. 

And  defendant  by  his  counsel  excepts  and  assigns  as  error: 
Iflt  The  admission  of  the  testimony  of  Benj.  P.  Blanton, 
I  to  the  sayings  of  McCall  relative  to  his  condition. 
SdL  That  there  was  error  in  the  charge  of  the  Court  in  re- 
rence  to  the  record  of  the  criminal  prosecution. 

biosAK ;  and  Davis,  for  plaintiff  in  error. 

Cmawvomd   &  Bjlanvord,  by  B.  Hill,  for  defendant  in 
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By  the  Court — ^Benning,  J.  delivering  the  opinioa 

■ 

The  first  question  is,  were  the  sayings  of  McCall  a  part  of 
the  res  gestx. 

These  sayings  were  not  uttered  at  the  time,  or  at  the  plaoe^ 
of  the  actual  fight  The  time  when  they  were  uttered  wm 
afterwards  on  the  same  day,  but  how  long  afterwards  on  ihat 
day,  docs  not  appear ;  the  place  where  they  were  uttered 
was  on  the  opposite  side  of  the  public  square,  two  or  ihrai 
hundred  yat^  from  the  place  of  the  fight« 

The  time  and  place  of  the  sayings,  were  the  time  ind 
place  of  the  suing  out  of  a  warrant,  by  McCall,  to  arrait 
Cherry,  the  other  party  to  the  fight,  the  sayings  may  hafe 
been  his  very  statements  to  the  magistrate  to  whom  he  wif 
applying  for  a  warrant 

[L]  We  think  that  there  does  not  appear  enough  toshov, 
that  these  sayings  were  a  part  of  the  res  gestm  ;  and,  there- 
fore, that  they  ought  to  have  been  excluded. 

The  next  question  is,  was  there  error  in  that  part  of  the 
charge  of  the  Court,  which  relates  to  the  record  that  was  in 
evidence  ? 

That  record  was  the  record  of  Cherry's  conviction  and 
fine  for  the  same  assault  and  battery  on  which  the  action 
was  founded.  And  it  had  been  put  in  evidence,  by  Cheny, 
that  it  might  be  a  defence  to  him,  against  a  verdict  for  *'e^ 
emplary  damages." 

The  charge  of  the  Court  in  relation  to  the  record  was,  in 
substance,  that  the  record  could  not  be  any  defence  to  Cher- 
ry, against  such  damages.  The  question  is,  was  that  chaige 
right  ? 

What  did  the  Court  mean  by  ^exemplary  damages r  R 
meant  such  damages,  as  might  be  b.  punishment  to  Cherry, fix 
his  assault  and  battery.  In  another  part  of  the  chai^  iti 
words  in  reference  to  such  damages  are, — ^^'Such  damages  as 
will  be  a  warning  to  others  as  well  as  the  defendant :  for  the 
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bject  of  the  law,  in  inflicting  punishment  on  those  who  tIo- 
ile  it,  is  not  to  take  vengeance  upon  them,  but  to  make  the 
lunishment  an  example  to  others,  as  well  as  themselves.'' 

The  question,  therefore,  is,  could  this  record  be  any  de- 
ence  to  Cherry  agdAnst  punishment  in  the  actioA? 

The  record  showed,  that  Cherry  had  already  been  onoe 
lunished  for  the  assault  and  battery. 

And  there  is  not  a  better  settled  principle  of  law  than  this ; 
.  man  shall  not  be  twice  punished  for  the  same  offenca 

To  say,  that  the  record  was  no  defence  to  Cherry  against 
fupishment  in  the  action,  is  to  say,  that  Cherry  might  be 
punished  twice  for  the  same  offence ;  and,  therefore^  is  to 
ifiend  against  the  principle  aforesaid 

We  think,  therefore,  that  the  Court  below  erred  in  so  say- 

It  is  true  perhaps  that,  in  so  saying,  the  Court  had  the 
apport  of  a  case  decided  in  N.  York,  {Cook  vs.  Ellis,  6.  Hill, 
M ;)  but  if  so,  we  cannot  recognize  the  authority  of  that 
ase.  The  Court  in  that  case  say, — ^<  We  concede  that  smart 
aoney  allowed  by  a  jury,  and  fines  imposed  at  the  suit  of 
be  people,  depend  on  the  same  principle.  Both  are  penal, 
nd  intended  to  deter  others  from  the  commission  of  the 
ike  crime.  The  former  however,  becomes  incidentally  com- 
lensatory  for  damages,  and  at  the  same  time  answers  the 
»iirpose  of  punishment"  What  is  meant  by  this  last  sen* 
BDce,  to  say  that  ''smart  money,"  l  e.  mere  punishment  mo^ 
Mjf,  ''becomes  incidentally  compensatory  for  damages,'^  is 
9  say,  what  I  cannot  well  distinguish  from  a  contradiction 
a  terms,  when  in  a  case,  there  are  given  punishment-damar 
;efl^  and  also^  compensation-damages,  can  it  be  said,  without 
.  contradiction  in  terms,  that  the  punishment-damages  are 
ompensation-damages.  To  be  sure,  we  have  the  word  "  in- 
i4entally,''  and  there  is  no  telling  what  that  word  cannot 
Of  at  a  pinch. 

The  case  of  Jenks  vs.  Bell,  3.  Car.  and  Payne^  seems  to 
I  to  the  contrary  of  this  New  York  casa 
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[2.]  The  Court  below,  we  think,  ought  not  to  have  goimc 
further  in  its  charge  to  the  jury  than  this, — to  tell  them,  thai 
if  they  did  not  think  the  fine  a  sufficient  punishment,  they 
might  increase  the  damages  by  such  a  sum,  as  would,  in  their 
opinion,    make    the   punishment    sujfficient.    And  going 
as  far  as  this,  would  be,  perhaps,  going  too  far.     Is  it  not  to 
hepresumedy  that  the  punishment  imposed  by  the  Court  in  a 
case  set  on  foot  solely  to  bring  about  punishment,  is  mfficienti 

I  beg  to  make  this  remark,  for  myself.  The  question, 
whether  what  are  called,  vindictive,  or  punitive,  or  exempla- 
ry, damages,  are  authorized  by  the  law,  was  not  raised  b]f 
the  plaintiff  in  error.  He  did  not  except  to  that  part  of  the 
charge  which  assumed,  that  such  damages  are  allowed  by 
the  law.  Hence,  perhaps,  it  was  not  necessary  for  this  Court 
to  notice  the  question,  whether  such  damages  are  authorized 
by  law.  I  feel  bound,  however,  to  say,  that  I  have  a  strong 
conviction,  that  they  are  not  I  know,  that  according  to  some 
late  cases,  in  some  of  the  Northern  States,  such  damages  are 
recoverable.  But  none  of  these  cases  go  back  to  any  thing 
that  deserves  the  name  of  authority  in  this  State.  There  is 
not,  I  think,  one  single  English  case  of  any  date  for  them  to 
rest  on,  and  not  even  an  English  dictum  before  the  time  of 
Lord  Kenyon. 

As  I  understand  the  law,  the  measure  of  damages  is  what 
will  he  remuneration  or  compensation^  when  a  man  is  fully . 
remunerated  for  an  injury  done  to  him,  he  has,  I  think,  got 
all  that  the  law  gives  him,  or  ought  to  give  hiro,  a  right  to 
demand.  There  are  many  cases  in  which,  as  I  admit,  the 
injured  man  does  not  get  full  remuneration,  but  that  is  no 
reason  why  in  any  case,  he  should,  get  more  than  fiill  Temu- 
neration. 

What  is  the  nature  of  injuries,  especially  such  as  s^ 
daction,  slander,  &&,  and  what  is  remuneration  for  them; 
are  questions  upon  which,  I  shall  not  enter.  These  ai9 
questions  which,  what  I  take  to  be  the  true  rule,  viz.  com- 
pensation, leaves  almost  without  check  to  die  jury;  audit 
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may,  I  think,  be  safely  said  that  tlio  cousequcuces  of  the  ob- 
servance of  this  as  the  rule,  have   not  been  such  that  the 
injured  party  was  the  one  to  complain  of  them. 
We  think  there  ought  to  be  a  new  trial. 

Judgment  reversed. 


PiriLiP  H.  Wyatt  ei  al.,  plaintiffs  in  error,  vs.  William  D. 

Elam  et  ai,  defendants  in  error. 

p.]  Wh^n  there  are  Iwo  dccdd  tu  the  same  land,  tli«!  younger  duly  recorded » 
the  c^der  noi,  possession  by  the  person  claiming  under  the  older  deed,  is  a  fact 
admisiible  as  evidence,  aguin»t  the  person  claiming  under  the  younger  deed* 
on  the  question,  whether  the  latter  person  did  not  have  noi ire  nftho  older 
dnd,  9tL  the  time  when  Uo  took  the  younger  deed. 

f^]  Lvkd  Wfts  aold  at  Sheriff's  sale  as  the  father's.  The  purchaser  conveyed  it 
to  two  minor  sons  of  the  father.  The  father  nnd  the  two  sous  took  and  held 
joint  possession,  under  this  conveyance.  Subsequently,  the  land  wos  again 
lold  rit  Sheriff's  snle,  as  the  father's.  The  second  purchaser,  sAer  the  lapse 
of  as  pmeh  as  seven  years,  from  the  time  when  this*  joint  possession  in  the 
ihther  and  the  two  sons  commenced,  sued  the  father  and  the  two  sons,  for 
Iho  land. 

BiU,  that  the  possession  of  the  two  sons  was  adretst  to  the  purchaser. 

Ejectment,  in  Marion.    Tried    before  Judge    Wobrill, 
llaateh  Term,  1857. 

« 

.  This  was  an  action  of  ejectment  by  Doe,  upon  the  demises 
ofrWiUiam  Kelly,  and  William  D.  Elam  against  Roe,  casual 
fljieetor,  and  Philip  YL  Wyatt,  William  W.  Wyatt  and  James 
NisoB,  tenants  in  possession,  for  the  recovery  of  lot  of  land 
Na  99,  in  the  4th  district  of  originally  Muscogee,  now  Mari- 
an county. 

Plaintiff  tendered  and  read  in  evidence  a  grant  from  the 
St^iSuTiS^d  lot  to  William .  Kelly  J  also  a  deed  from  the 
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Sheriff  of  Marion  county  of  said  lot  to  William  D.  ElanHydi^ 
ted  dlst  July^  1849,  he  having  purchased  said  lot  of  land  af 
the  property  of  Philip  H.  Wyatt,  under  &  fa.  against  him; 
sold  on  the  first  Tuesday  in  May,  1849;  and  Elam's  deed 
recorded  on  the  7th  January,  1850.  It  was  admitted  tha* 
Philip  H.  Wyatt  was  in  possession  of  said  land  at  the  com- 
mencement of  this  suit,  together  with  William  W.  Wyatt  and 
Elijah  M.  Wyatt,  minor  sons  of  said  Philip,  and  that  they  all 
were  in  possession  of  the  land  when  it  was  sold  by  the  Sher- 
iff, and  bought  by  Elam  in  1849. 
Plaintiff  here  closed. 

Defendants  then  tendered  and  read  in  evidence  a  deed 
from  the  Sheriff  of  Marion  county,  to  William  Wells,  to  the 
same  lot  of  land,  dated  6th  May,  1845;  Wells  being  the  pur- 
chaser of  the  same  when  sold  by  the  Sheriff,  a&  the  property 
of  Philip  H.  Wyatt,  under,  and  by  virtue  of  a  writ  cfJSeri/lch 
ciasy  against  said  Philip;  said  deed  was  recorded  4th  Maicll, 
1853.  It  was  admitted  by  plaintiff  that  Philip  R  Wyatt  and 
his  sons  William  W.  and  Elijah  M.  Wyatt  were  in  posses- 
sion of  the  land  at  the  time  of  purchase  by  Wells,  at  Sher- 
iff's sale,  in  1845,  and  continued  in  possession  until  the 
purchase  by  Elam,  at  Sheriff's  sale  in  1849,  and  that  they 
were  now  in  possession.  Defendant  then  tendered  and  read 
in  evidence,  a  deed  from  William  Wells,  to  said  William  W. 
Wyatt  and  Elijah  M.  Wyatt,  infant  sons  of  said  Philip  BL, 
dated  the  10th  October,  1845,  and  recorded  4th  March,  18SS. 
It  was  admitted  that  said  Philip  H.  and  his  sons  went  into 
possession  of  said  land,  under  the  deed  from  Wells,  and  thai 
said  sons  have  been  in  possession,  together  with  their  father, 
ever  since  the  execution  of  Well's  deed  to  them,  up  to  the 
present  time,  and  more  than  seven  years  prior  to  the.  com- 
mencement of  this  action. 

Here  defendants  closed. 

The  presiding  Judge  held  and  decided,  that,  inasmuch  •§ 
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die  minors  were  in  possession  of  the  land,  together  with  their 
father,  although  they  held  under  a  deed  from  Wells,  yet  this 
was  no  notice  to  Elam;  and  as  the  deed  to  Elam  had  been 
lecorded,  in  the  time  required  by  law,  and  before  the  deed  to 
Wells  from  the  Sheriff,  and  the  deed  from  Wells  to  the  mi- 
nors were  recorded,  and  they  not  being  recorded  within  thm 
lime  required  by  law,  that  Elam's  deed  was  entitled  to  pre* 
eedence. 

And  further,  that,  as  the  minors  were  in  possession  with 
their  father  at  the  time  of  the  last  sale  to  Elam,  that,  although 
they  had  been  in  possession  more  than  seven  years  prior  to 
the  commencement  of  this  suit,  yet,  as  they  were  in  posses- 
sion with  their  father,  their  possession  was  not  adverse  to 
Elam,  and  he  was  entitled  to  recover.  To  all  of  which  rat- 
ings and  decisions  defendant,  by  his  counsel,  excepted. 

The  jury,  under  the  charge  and  instruction  of  the  Court, 
Iband  for  the  plaintiff^  on  the  demise  of  Elam,  and  defendante 
tender  their  bill  of  exceptions,  &c. 

Bi.Ain>roaD  &  Crawtord,  by  Smith  &  Pou,  for  plaintiflb 
in  error. 

W.  D.  Elam  and  B.  Hill,  for  defendants  in  error. 

Bjf  the  Court. — Bsnnino,  J.  delivering  the  opinion. 

Were  the  two  chaises  of  Court  below  right  ? 

At  the  time  when  Elam  purchased,  the  Wyatts  were  in 
possession  under  deeds,  but  deeds  unrecorded,  and  more  than 
twelve  months  old.  Was  this  possession  notice  to  Elam  of 
those  deeds  ? 

The  fourth  section  of  the  registry  act  of  1837  is  as  follows: 
^  In  all  cases  where  two  or  more  deeds  shall  be  executed  by 
the  same  person  or  persons,  conveying  the  same  premises  to 
different  persons,  the  one  recorded  within  t\i^elve  months 
"from  the  time  ofexecution,(if  the  feoffise  have  notioe  of  a  pri. 
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or  deed  unrecorded  at  the  time  of  the  execution  of  the  deed 
to  him  or  her,)  shall  have  the  preference ;  and  if  all  bc^recor- 
dedy  or  not  recorded  within  said  time,  the  eldest  shall  have 
the  preference."     Cobb  Dig.  175. 

**If  the  feoffee  have  notice  of  a  prior  deed" — is  the  expres- 
sion, not  if  he  have  some  particular  sort  of  notice,  but  if  he 
have  notice.  Now  notice  of  any  sort  is  notice.  According, 
then,  to  the  plain  words  of  this  act,  any  sort  of  notice  will  be 
good;  and,  therefore,  according  to  the  plain  words  of  the  act^ 
nqt  merely  actual  notice,  but  also  constructive  notice,  will  be 
good. 

[L]  Possession  of  land,  is,  to  all,  constructive  notice  of  the 
title  by  which  the  person  in  possession  holds  the  land.  Hill 
Trustees^  312. 

In  the  present  case,  however,  the  possession  in  those  who 
had  the  title,  was  not  exclusive.  The  two  minor  sons  of  Phil- 
ip Wyatt  were  the  persons  who  had  the  title.  They  had  the 
older  of  the  two  deedsL  But  the  possession  was  iu  Philip 
Wyatt,  as  well  as,  in  them.  And  the  effect  of  these  two  facts^ 
(that  they  were  minors,  and  that  their  possession,  and  that  of 
thdir  £aither,  was  joint,)  must  be  greatly  to  weaken  the  force 
of  the  fact,  that  they  were  in  possession,  as  a  fact  to  show 
notice  of  their  title,  to  other  purchasers.  Still,  the  effect  could 
not  be,  wholly  to  destroy  the  force  of  that  fact 

And  if  this  be  so,  the  first  charge  of  the  Court  was  too  gen- 
eral ;  for  it  amounted  to  a  charge,  that  this  fact  ofpossesiim 
was  wholly  worthless  on  this  question  of  notice. 

We  think  the  fact  was  one,  which  the  jury  should  have 
been  permitted  to  take  into  consideration  on  the  question, 
wliether  Elam,  at  the  time  when  he  purchased,  had  notice  of 
die  older  deed  under  which  the  minors  held. 

As  to  the  second  of  the  two  charges: 

After  the  two  minors  obtained  their  deed^to  the  land,  Phil- 
ip Wyatt,  their  father,  set  up  no  title  to  it  He  and  they  were 
lhc|nceforth  in  the  joint  possession  of  the  land,  holding  it  un- 
in  the  deed  to  them.    The  deed  to  the  minors  was  the  thinf 
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which  all  three  held  under.  This  being  so,  it  must  be  con- 
sidered, that  the  possession  which  the  father  had,  such  as  it 
was,  he  had/or  not  againsty  the  minors.  And,  therefore,  it 
must  be  considered,  that,  in  eflfect,  the  minors  alone  had  the 
whole  possession.     Stamper  et  aL  vs.  Gr\ffiny  20  Oa.  324. 

[2.]  The  minors  then,  by  themselves  and  their  father,  had 
the  possession  of  the  land.  They  held  it  under  an  absolute 
title  starting  out  of  the  father,  consequently,  they  must  have 
held  it  adversely  to  the  father,  and  to  any  one  claiming 
through  the  father;  at  least,  to  any  one  claiming  through 
the  father  by  a  title  of  a  subsequent  date  to  theirs.  Conse- 
quently they  must  have  held  it  adversely  to  Elam. 

Hence,  we  think,  that  this  charge  of  the  Court  also,  was 
erroneous. 

There  ought  then  to  be  a  new  trial. 

Judgment  reversed. 


Thxodors  a.  Goodwin,  plaintiff  in  error,  vs.  Plbasant  L.  J. 
May,  and  others,  defendants  in  error. 


A-maken  a  conditional  sale  of  personal  property  to  B.,  and  deliver* 

•ion.  The  ai^eement  is,  that  the  title  is  to  remain  in  A.  until  the  money  ia 
paid,  and  that  A.  has  the  right  to  re-possess  himself  of  the  property,  if  the 
price  be  not  paid  at  the  time  stipulated.  B.  removes  to  another  eounCy^  and 
earries  with  him  the  property.    To  secure  a  debt,  he  execute*  a  mortgage 

.    upon  the  same.    Held,  That  the  title  of  it  shall  prevail,  as  against  the  mort- 
g»gc  lien. 

In  Equity,  in  Macon  Superior  Court    Decision  by  Judge 
PowBRs.    March  Term,  1857. 

This  was  a  bill  filed  by  Theodore  A«  Goodwin,  against 
Pleasant  L.  J.  May,  Richard  H.  D.  Sorrel,  Jesse  Cain,  and 
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the  Sheriff  and  deputy  Sheriff  of  Macon  county,   for  discov- 
ery^ relief  and  injunction. 

The  bill  set  forth,  that  in  May,  1852,  complainant  sold  to 
Jesse  Cain,  a  lot  of  furniture,  consisting  of  beds,  bedsteads, 
mattresses,  tables,  &c,  on  condition  that  the  same  was  not 
to  become  the  property  of  Cain  until  he  paid  for  it,  but  that 
Ihe  right  and  title  thereof  was  to  continue  in  complainant 
ontil  said  payment 

That  Cain  agreed  to  pay  complainant  $623.31  for  the  fur- 
niture, a  portion  thereof  in  November,  1852,  and  the  balance 
in  January  and  April,  1853.  Said  sale  was  made  in  the  ci- 
ty of  Macon,  and  the  furniture  removed  by  Cain  to  the  city 
of  Oglethorpe,  and  placed  in  a  hotel  there  which  he  bad 
rented.  That  afterwards,  in  the  latter  part  of  the  year  1852, 
Cain  being  very  much  indebted,  executed  to  Pleasant  L.  J. 
May  and  Richard  H.  D.  Sorrel,  mortgages  on  his  property, 
mnd  included  therein  the  furniture  above  mentioned.  That 
at  the  time  said  mortgage  was  executed,  Cain  was  verf 
largely  indebted  to  other  persons,  and  this  was  well  known 
to  May  and  Sorrel. 

The  bill  further  charges  that  May  and  Sorrel,  at  the  time 
they  took  the  mortgages  on  said  furniture,  knew  that  it  had 
only  been  conditionally  sold  to  Cain,  and  that  complainant 
claimed  the  same  until  his  debt  was  paid,  as  per  his  agree- 
ment with  Cain.  That  May  and  Sorrel  have  foreclosed 
their  mortgages,  and  have  levied  upon  said  furniture,  and 
the  same  is  advertised  to  be  sold  by  the  Sheriff  or  deputy 
Sheriff  of  said  county.  The  bill  further  alleges  that  May  is 
greatly  embarrassed  and  indebted,  and  complainant  fears 
would  not  be  able  to  respond  to  him  for  the  value  of  said 
property. 

The  prayer  of  the  bill  is,  that  defendants  be  restrained  and 
enjoined  from  selling  said  property,  under  their ^.  fas.,  and 
from  intermeddling  with  the  same,  and  for  relief,  &c. 

May  answered  the  bill,  alleging  that  he  leased  the  hotel 
in  Oglethorpe,  known  as  the  Empire  House,  to  Cain,  for  the 
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tenn  of  five  years,  at  fifteen  hundred  dollars  per  annum,  to 
be  paid  quarterly.  That  the  mortgage  executed  to  him  by 
Cain  was  for  the  purpose  of  securing  this  debt.  That  Cain 
brought  said  furniture  with  him  from  Macon  to  Oglethorpe, 
and  represented  it  to  be  his  own,  and  defendant  denies  that 
be  knew,  or  ever  heard  that  the  same  belonged  to  complain- 
ant, or  that  he  had  any  claim  or  title  to  the  same.  That  his 
debt  is  just  and  honafidtj  and  that  if  such  conditional  salo 
was  ever  made,  as  that  set  up  in  the  bill,  it  was  concealed 
fcom  defendant,  and  from  the  citizens  of  Oglethorpe. 

Admits  the  foreclosure  of  the  mortgage,  and  the  levy  upon 
the  furniture,  but  denies  all  fraud,  combination,  &c. 

Complainant  filed  a  general  replication. 

Cain's  answer  was  lost,  but  it  was  admitted  and  agreed 
that  it  fully  sustained  and  corroborated  all  the  charges  and 
statements  of  the  bill.  Sorrel  failed  to  answer,  and  the  bill 
was  taken /7ro  cor\fesso  as  to  him. 

The  case  came  on  to  be  heard,  and  the  pleadings  hav- 
ing been  read,  complainant  introduced  the  depositions  of 
John  O.  Colemauy  who  testified  that  complainant  let  Cain 
have  some  furniture,  consisting  of  bedsteads,  mattresses,  ta- 
bles, wash-stands,  &c.,  all  the  articles  in  the  schedule  attach- 
ed,  and  witness  considered  them  worth  the  prices  annexed, 
and  amounting  in  the  whole  to  $623.37  Complainant  let 
Cain  have  the  furniture  with  the  understanding  that  the  title 
should  remain  in  complainant  till  Cain  paid  for  it;  it  was  not 
eonsidered  any  one's  property  but  complainant's  till  paid  for. 
This  contract  was  entered  into  before  Cain  took  possession 
of  the  property.  Witness  was  book-keeper  for  complainant, 
and  was  with  the  parties  when  the  agreement  was  made. 
Cain  carried  the  furniture  to  Oglethorpe  to  be  used  in  a  ho- 
tel there ;  does  not  know  where  it  is  now  *,  dont  know  wheth- 
er Cain  ever  paid  complainant  for  iter  not;  knows  nothing 
of  Cain's  circumstances  or  ability  to  pay  for  the  furniture, 
but  has  always  considered  him  totally  insolvent ;  delivered 
the  furniture  to  Cain,  as  agent  for  the  complainant ;  the  dc- 
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livery  was  made  at  the  Washington  Hall,  Macon,  Georgia, 
and  was  after  the  contract;  knows  nothing  more  that  would 
benefit  complainant 

Here  complainant  closed. 

Defendant  introduced  Philip  Cooky  who  testified  that  at 
the  time  Cain  executed  the  mortgage  to  May,  he  was  not 
intoxicated,  but  sober.    He  brought  this  property  with  him 
to  Oglethorpe  long  before  he  gave  the  mortgage,  and  claimed 
it  as  his  own,  and  exercised  acts  of  ownership  over  it  from 
the  time  he  came  to  Oglethorpe,  obtaining  credit  upon  the 
faith  of  it    At  the  time  Cain  leased  the  hotel  from  May,  he 
said  that  he  owned  furniture  sufficient  to  supply  the  house, 
and  would  consequently  be  able  to  pay  May ;  he  valued  his 
furniture  at  03500;  never  heard  of  complainantor  anyone  else 
but  Cain  claiming  or  pretending  to  own  said  furniture.    Cain 
had  all  his  furniture  insured,  including  this,  and  transferred 
his  policy  of  insurance  to  May  about  the  time  he  gave  him 
the  mortgage. 

T.  W.  Montfort  testified,  that  Cain  claimed  the  furniture 
as  his  own ;  exercised  acts  of  ownership  over  it,  and  ob- 
tained credit  from  some  of  the  merchants  upon  the  faith  of 
being  the  owner,  as  he  represented  to  them  that  he  owned 
f  2,500  to  §3,500  worth  of  furniture,  which  he  had  insured 
at  some  $2,500,  to  guard  against  all  hazard,  and  secure  his 
creditors  if  he  should  get  burnt  out  He  had  been  in  pos- 
session of  said  furniture,  claiming  and  exercising  acte  of 
ownership  over  it,  from  the  time  he  moved  to  Oglethorpe, 

up  to  the  time  of  executing  the  mortgage,  which  witness 
thinks  was  about  twelve  months. 

Defendants  introduced  the  mortgage  and  the  notes,  which 
were  given  to  secure  the  judgment  of  foreclosure  and  Ji  /a; 
the  mortgage  dated  24th  December,  1852,  and  the  notes 
dated  17th  April,  1852,  and  closed. 

The  presiding  Judge,  upon  motion  of  defendants'  solici- 
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tor,  dismissed  complainant's  bill,  upon  the  ground  that  he 
had  not  made  out  such  a  case  as  entitled  him  to  a  decree 
that  a  conditional  sale  existing  in  parol^wasnot  good  against 
creditors  who  had  no  notice  thereof,  at  the  time  the  credit 
was  given. 

To  which  decision  complainant,  by  his  counsel,  excepted 

Geo.  W.  Fish,  and  Miller  &  Hall,  for  plaintiff  in  error. 

Uuntsr;  Cook  &  Montfort,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

,The  question  in  this  case  is  this :  A.  sells  personal  prop- 
erty to  R,  and  delivers  it  with  the  express  understanding  and 
agreement  that  if  the  same  be  not  paid  for  at  the  time  stipu- 
lated, A.  is  to  repossess  himself  of  the  property,  and  that  he 
is  to  retain  the  title  until  the  money  is  paid.  B.  removes  to 
another  county,  and  mortgages  the  property  to  a  creditor, 
who  has  no  notice  of  the  conditional  sale.  Who  has  the 
better  right  ? 

There  is  but  one  ground  upon  which  the  lien  of  the  mort- 
gagee can  be  maintained,  as  against  the  legal  title ;  and  that 
is,  constructive  fraud  or  gross  negligence ;  which,  in  effect, 
implies  fraud.  Indeed,  the  nile  is,  that  there  must  be  posi- 
tive fraud  or  concealment,  or  negligence  so  gross  as  to  amount 
to  constructive  fraud.  And  it  is  not  every  degree  of  negli- 
gence which  will  amount  to  a  constructive  fraud.  It  must 
be  gross. 

Here  it  is  not  pretended  that  there  was  either  actual  fraud 
or  concealment  as  to  the  title  of  this  property.  What  negli- 
gence was  there?  There  is  nothing  in  the  fact  that  the  con- 
tract was  not  reduced  to  writing  and  recorded.  Neither  of 
these  things  were  necessary  and  the  doing  of  both  would 
not  have  altered  the  law  of  the  case  one  whit  To  hold, 
therefore,  that  the  vendor  should  lose  his  property,  under  the 
facts  of  this  case,  would  put  an  end  to  all  loans,  most  bail- 

15 
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ments,  and  break  up  altogether  the  transfer  and  removal  of 
personal  property  from  one  place  to  another,  unless  accom- 
panied by  the  actual  owner. 

It  is  true  that  possession  is  prima  facie  evidence  o{  title 
to  personal  property.  Judge  Blackstone  says  it  is  of  real 
Still,  if  A,  hire  or  borrow  a  horse  to  ride  or  drive  to  a  neigh- 
boring village,  and  B.  buy  him,  he  cannot  expect  to  hold  the 
horse  against  my  title.  How  can  Mr.  May  any  more  expect 
to  assert  his  mortgage  lien  on  this  furniture,  as  against  Good- 
win, the  true  owner?  Shall  it  be  said  that  Cain  acquired 
credit  on  account  of  his  possession  of  this  furniture,  and^that 
Goodwin  enabled  him  to  obtain  this  credit,  and  that  of  two 
innocent  persons,  he  that  puts  it  in  the  power  of  anot^r 
to  commit  the  wrong,  must  be  the  sufferer  ?  Did  not  A«,  in 
the  case  supposed,  procure  credit  upon  the  possession  of  my 
horse,  and  did  not  I  enable  him  to  do  so  ?  Why,  then,  upon 
this  course  of  reasoning,  should  not  B.,  who  has  paid  the 
full  value  for  the  horse,  hold  him  ? 

This  doctrine  is  unsustaiued  and  unsustainable.  Posses- 
sion may  be  prima  facie  proof  of  title,  still,  in  law,  it  is 
no  more  than  that  And  whether  it  be  land,  or  negroes,  or 
horses,  or  household  furniture,  caveat  emptor  is  the  doctrine 
as  to  the  true  owner;  and  we  must  examine  into  titles  be- 
fore we  purchase  properly  or  give  credit,  or  take  the  conse- 
qences. 

Judgment  reversed. 
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Keziah  Aultman^  claimant^  plaintiff  in  error,  vs.   James 
Aultman,  adm'r,  defendant  in  error. 

When  a  claim  has  been  interposed  to  prevent  a  sale  by  an  executor,  and  the 
ezecator  has  tendered  an  issue,  he  may  witlidraw  such  issue,  and  dismiss 
the  case,  and  do  so  against  the  consent  of  the  claimant. 

Claim,  in  Crawford  Superior  Court.  Decision  by  Judge 
Cabiness,  at  March  Term,  1857. 

James  Aultman,  administrator  of  James  Aultman,  de- 
ceased, advertised  certain  personal  property,  consisting  of 
com,  fodder,  household  furniture,  cows,  hogs,  &c.,  to  be  sold 
a^he  estate  of  his  intestate.  Keziah  Aultman  interposed 
her  claim,  as  provided  by  statute  in  such  cases,  and  the  case 
coming  on  to  be  tried,  upon  issue  joined,  the  parties  went  to 
the  jury,  and  the  administrator  submitted  his  testimony,  af- 
ter which  he  moved  to  withdraw  the  issue  and  dismiss  the 
case,  which  the  Court  allowed,  and  permitted  him  to  dis- 
miss. To  which  decision  claimant  excepted,  and  assigns 
the  same  as  error. 

G.  P.  CuLVBRBousE,  for  plaintiff  in  error. 

R  G.  Hunter,  for  defendant  in  error. 

By  the  Court. — Bexxing,  J.  delivering  the  opinion. 

We  legard  the  motion  in  this  case,  as  an  application  by 
the  executor,  for  leave  to  abandon  his  attempt  to  sell ;  and 
we  regard  the  judgment,  as  an  act  of  the  Court  granting  that 
leave.  In  the  ordinary  claim  case,  it  is  common  for  the 
plaintiff  in^  /a.,  to  ask,  and  to  receive,  permission  to  dismiss 
his  levy.  The  effect,  in  that  case,  is,  to  put  an  end  to  the 
cause ;  for,  according  to  the  constniction  which  has  been  put 
upon  the  general  claim  Acts,  the  plaintiff  in  JL  feu  is  the 
plaintiff  in  the  ordinary  claim  case.    And  every  reason  that 
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exists  why,  in  the  ordinary  claim  case,  the  plaintiff  in^.  fa^ 
should  have  the  right  to  abandon  his  attempt  to  sell,  seems 
equally  to  exist,  why  in  this  kind  of  claim  case,  the  executoi 
should  have  the  right  to  abandon  his  attempt  to  sell 

So,  in  like  manner,  every  reason  that  exists  why  the  plain- 
tiff in  ^./cr.  should  be  considered,  in  the  ordinary  claim  case, 
the  plaintiff  in  the  case,  equally  exists,  why  in  this  sort  of 
claim  case  the  executor  should  be  considered,  the  plaintiff 
in  the  case. 

And  then  the  Act  under  which  this  sort  of  claim  is  put  in 
has  in  it  these  words:  "and  the  right  of  property  shall  be 
there  tried,  upon  an  issue  made  up,  in  the  same  manner  and 
under  the  like  regulations,  restrictions,  and  penalties,  as  aie 
laid  down  in  the  judiciary  for  the  trial  of  the  right  of  prop 
erty  levied  on  under  executions."     Cobb  Dig.  316. 

We  think,  then,  that  this  sort  of  claim  case  is  as  much  in 
the  power  of  the  executor,  as  the  ordinarysort,is  in  the  pow- 
er of  the  plaintiff  in  the^.  yo.;  and,  therefore,  we  think, 
that  the  decision  of  the  Court  below  was  right 

Judgment  affirmed. 


The  Justices  op  the  Inferior  Court  of  Houston  County, 
plaintiffs  in  error,  vs.  John  L.  Felder,  relator,  defendant 
in  error. 

A  petition,  for  a  mandamus  against  the  Justices  of  the  Inferior  Court,  tt«ted| 
that  the  petitioner  had  rendered  certain  services  to  the  county;  that  those 
services  were  worth  $l|500j  that  the  Justices  had  refused  to  pay  him  tht 
$1,500,  but  had  paid  him  $600.  To  this  petition,  there  was  a  demarrer.  la 
support  of  the  demurrer,  it  was  insisted,  Ist^  that  the  sum  demanded  was  «fi- 
certain;  and  2dly,that  what  was  the  value  of  the  services,  had  been  decidedbf 
the  Justices,  sitting  as  a  Court. 
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HtUf  That  the  statements  of  the  petition,  being  to  be  taken  as  true,  were  such 
as  not  to  authorize  the  assumption  of  cither  of  these  positions. 

Mandamus,  in  Houston   Superior  Court.      Dccison  by 
Judge  PoAVERs,at  May  Term,  1857. 

This  was  an  application  for  mandamus,  against  the  Justi- 
ces of  the  Inferior  Court  of  Houston  county.  The  petition 
set  forth:  That  in  September,  1856,  William  A.  Brown,  a 
citizen  of  Houston  county,  was  attacked  with  small  pox. 
The  Justices  of  the  Inferior  Court  of  the  county  employed 
relator^  John  L.  Felder,  a  practicing  physician,  to  visit 
BrowDi  and  if  he  had  small  pox,  to  attend  upon  him,  and 
rach  members  of  his  family  as  might  contract  the  disease. 
Felder  visited  Brown  and  found  he  had  small  pox, 
which  was.soon  communicated  to  the  whole  family.  There 
were  nine  cases,  and  relator  attended  upon  them  about  six> 
week^  and  discharged  not  only  the  office  of  physician,  but 
that  of  nurse,  because  of  the  difficulty  of  getting  persons  to 
wait  and  attend  upon  them.  He  labored  under  serious  in- 
disposition himself  during  a  part  of  the  time,  and  exposed 
himself  and  family  to  the  contagion,  and  in  consequence  of 
his  exposure,  washing,  and  exchanging  his  clothes  in  the 
open  air,  during  inclement  weather,  his  health,  he  fears,  has 
been  permanently  injured.  That  his  practice  was  worth 
9250  or  0300  per  month,  which  he  lost  while  attending  the 
small  pox  cases.  He  was  shunned  and  avoided,  and  was 
discharged  by  nearly  all  his  other  patients,  and  lost  nearly  all 
his  practice  for  the  remainder  of  the  year.  That  under  all 
the  circumstances,  his  services  were  worth  81,500.  That  he 
made  application  to  said  Justices  for  an  order  on  the  county 
Treasurer  for  this  sum,  but  said  Justices  refused  to  grant 
him  an  order  for  |ll,500,  but  gave  him  an  order  for  0600 
only,  and  that  they  still  refuse  to  grant  him  an  order  for  the  * 
lemainiug  9900.  He  prays  for  a  mandamus,  to  compel  said 
Justices  to  grant  to  him  an  order  on  the  Treasurer  of  th  c 
county,  for  the  further  sum  of  nine  hundred  dollars,  &c. 


;  ••••• 
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The  Justices  demurred  to  the  petition,  on  the  ground  that 
they  are  by  law  entitled  to  exercise  their  discretion  in  the 
amount  to  be  allowed  relator  for  his  services,  in  the  premi- 
ses, and  are  not  subject  to  be  controlled  by  the  authority  of 
this  Court 

The  presiding  Judge  overruled  the  demurrer,  and  ordered 
defendants  to  answer ;  and  defendants  except  to  this  decis- 
ion, and  assign  the  same  as  error. 

S.  D.  KiLLBN  and  J  as.  A.  Pringle,  for  plaintiffs  in  error. 

Humphries  &  Giles,  for  defendant  in  error. 

By  the  Court. — ^Benning,  J.  delivering  the  opinion. 

Was  the  judgment  of  the  Court  below  overruling  the  de- 
murrer, right? 

The  counsel  for  the  plaintiffs  in  error  insists^  that  that 
judgment  was  not  right  His  argument*  is,  1st,  that  this  is  a 
case  in  which,  the  amount  demanded,  is  a  quantum  meruit; 
that  di  quantum  meruit  is  an  uncertain  amount;  and  that 
mandamus  does  not  lie  for  an  uncertain  amount;  2d,  that 
this  is  a  case  against  the  Inferior  Court,  as  a  Court ;  that  the 
question  involved  in  the  case,  viz :  how  much  the  petitioner 
deserved  to  have  for  his  services,  is  a  question  which  was 
decided  by  the  Inferior  Court  as  a  Court ;  and  that  manda- 
mus lies  to  a  Court,  not  to  correct  the  judgment  of  the  Court, 
but  only  to  compel  the  Court  to  give  a  judgment ;  which,  if 
wrong,  is  to  be  corrected  by  writ  of  error,  or  by  certiorari. 

We  do  not  think  that  as  the  case  stands,  this  ailment  is 
supported  by  i\\e  facts. 

The  case  stands  upon  a  demurrer  to  the  petition.  The  de- 
murrer to  the  petition  admits  the  statements  of  the  petition- 
er to  be  true.  It  is  to  the  petition,  then,  that  we  must  look 
for  the  facts. 

One  statement  in  the  petition,  is,  that  the  petitioner  was 
justly  entitled  to  the  sum  of  9l,500  for  his  services. 


j|t 


MACON,  JUNE  TERM,  1857.  815 

Richardson  vs.  Roberts. 

This  statement;  the  demurrer  admits  to  be  true^  and, 
therefore,  the  statement,  so  far  as  the  decision  of  the|demur- 
rer  is  concerned,  is  to  be  taken  as  true. 

Taking  this  statement  as  true,  then,  it  is  not  according  to 
the  fact  y  that  the  case  is  one  in  which,  the  amount  demand- 
ed is  "uncerlain.^^ 

Again,  the  petition  merely  says  this,  that  the  Justices  re- 
fused to  give  the  petitioner  an  order  for  $1,500,  but  gave  him 
an  order  for  $600.  It  does  not  say,  that  the  reason  why  the 
Justices  acted  thus,  was,  that  they,  sitting  as  a  Court,  had 
considered  of  the  demand,  and  had  determined,  that  the 
amount  of  it,  was  too  much  by  $900. 

The  petition  does  not  pretend  to  state  what  was  the  reason 
mat  made  the  Justices  act  thus.  It  may  be,  therefore,  that 
the  reason  was,  a  want  of  money,  or  was  some  other  thing 
not  inconsistent  with  a  recognition  by  the  Justices,  of  the 
validity  of  the  demand  in  its  whole  amount 

This  being  so,  the  counsel  for  the  plaintifis  was  not  justi- 
fied in  assuming,  that  the  question  involved  in  the  case,  had 
been  decided  by  the  Justices  sitting  as  a  Court. 

We  think  the  Court  below  was  right. 

Judgment  affirmed. 


WttLiAM  Richardson,  plaintiff  in  error,  vs.  Mary  Jane  Rob- 
erts, defendant  in  error. 

[1.]  On  appeal  trials,  all  exceptions  to  interrogatoriei,  except  objections  for 
irrelevancy,  must  be  taken  and  determined  before  the  case  is  submitted  to 
the  jary. 

(2.]  Where  the  declaration  in  slander  is  filed  in  February,  and  the  words  are 
alleged  to  have  been  spoken  in  December  before,  the  plea  of  justification 
dispemes  with  any  other  or  further  proof  as  to  the  speaking  of  the  words. 
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[3.]  A  charge  tkatthe  plaintiff  has  had  a  bastard  child  by  a  partieular  petton, 
and  is  kept  by  him  for  his  own  use,  cannot  be  met  and  supported  by 
proofas  to  the  neighborhood  rumor  or  reputation  upon  these  matters. 

[4.]  When  the  plea  of  justification  is  tried,  the  defendant  must  prove  the  trotb 

of  the  words  as  apoken. 
[5  &  6.}  If  the  plea  of  justification  is  tried,  but  not  sustained  by  the  proof,  it  is 

an  aggravation  of  the  slander. 

[7.]  A  witness  may  be  discredited  as  to  a  particular  fact,  and  yet  believed  u 
to  others,  provided  he  be  sustained  by  corroborating  proof. 

[8.]  To  charge  a  single  woman  with  having  a  bastard  child  by  a  particolir 
person,  and  to  be  kept  from  marrying  by  him,  for  his  own  purposes,  is  action- 
able fcr  St. 

[9.]  When  there  is  much  evidence  on  both  sides,  Courts  will  not  disturb  the 
verdiet. 

[10.]  Five  hundred  dollars  is  not  excessive,  where  the  crime  of /bmieation  i» 
imputed  to  a  single  woman,  provided  the  jury  believe  the  charge  to  be  false. 

Slander,  in  Crawford.  Tried  before  Judge  Cabiksss^ 
March,  1857. 

This  was  an  action  of  slander,  by  Mary  Jane  Roberts, 
against  William  Richardson.  The  declaration  alleged  that 
the  defendant  had  charged  her  with  fornication  with  one 
Nathaniel  Griggs,  by  speaking  and  publishing  of  her,  the  fol- 
lowing false,  scandalous,  malicious  and  defamatory  words, 
to-wit  : 

^'John  Barnes  would  have  married  Mary  Jane  Roberts,  if 
it  had  not  been  for  me,  (meaning  him,  the  said  defendant)  I, 
(meaning  the^said  defendant)  prevented  him,  (meaning  the 
said  Barnes,)  her  child,  (meaning  the  child  of  your  petition- 
er,) was  Nathaniel  Griggs'/'  meaning  and  intending  thereby 
to  charge  and  accuse  plaintiff  of  illicit  intercourse  and  forni- 
cation with  the  said  Nathaniel  Griggs,  and  of  having  a  bas- 
tard child  by  him. 

Another  count  alleged  that  defendant  spoke  the  following 
other  w6rds  of  and  concerning  plaintiff,  ^that  the  said  Na- 
thaniel Griggs  was  keeping  her,  unmarried,  for  his  own  pur- 
poses," meaning  that  the  plaintiff  had  been,  and  was  guilty 
of  fornication  with  the  said  Griggs. 
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The  defendant  pleaded  the  general  issue  and  the  statute 
of  limitations.  The  case  was  transferred  to  the  appeal  by 
consent 

Upon  the  trial,  a  mass  of  testimony  on  both  sides  was  in- 
troduced, which  it  is  unnecessary  here  to  set  out,  as  the 
question  made  and  decided  in  the  Court  below,  will  fully 
appear  in  the  grounds  stated  for  a  new  trial,  and  the  decision 
of  this  Court 

After  the  plaintiff  had  closed,  the  defendant  put  in  a  plea 
of  justification. 

The  jury  found  for  the  plaintiff,  four  hundred  dollars,  and 
defendant  moved  for  a  new  trial  on  the  following  grounds  : 

l8t  Because  the  Court  erred  in  refusing  the  motion  of  de- 
fendant's counsel,  to  exclude  the  depositions  of  Martha  Bry- 
an and  Margaret  Bryan,  offered  by  plaintiff,  said  motion 
being  founded  upon  the  written  objection  made  to  said 
answerSyfiled  on  the  interrogatories, before  commission  issued. 
upon  the  ground  that  said  interrogatories  were  leading,  illegal 
and  irrelevant  Said  motion  to  exclude  being  made  after  the 
case  was  submitted  to  the  jury,  and  while  the  interrogatories 
were  being  read,  and  before  the  plea  of  justification  was  filed, 
the  Court  confining  the  defendant  to  the  question  of  irrele- 
vancy, as  presented  in  his  motion. 

2d.  Because  the  Court  erred  in  overruling  defendant's  mo- 
tioOi  made  after  the  evidence  had  closed,  to  exclude  the  case 
from  the  jury,  on  the  ground  that  it  did  not  appear  by  the 
evidence,  when  the  words  were  spoken,  the  pleas  of  the  stat- 
ute of  limitations  and  justification  being  filed. 

3d.  Because  the  Court  erred  in  ruling  out  the  answers  to 
certain  interrogatories  tendered  by  defendant,  to  prove  that 
the  child  mentioned  in  plaintiff's  declaration,  which  Griggs 
was  alleged  to  be  the  father  of,  was  reported  to  be  a  bastard  in 
the  neighborhood  where  it  was  born,  and  also  to  prove  that 
Griggs  was  the  reputed  father  of  the  child. 

4th.  Because  the  Court  erred  in  charging  the  jury  that  un- 
der the  plea  of  justification,  (filed  in  said  cause,  after  the  evi- 
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deuce  of  plaintilf  had  been  closed^)  the  defendant  must  piOYe 
the  truth  of  the  slanderous  words  as  spoken ;  that  proof  that 
the  child  was  a  bastard  is  not  sufficient,  and  it  must  be  prov- 
ed to  be  Griggs'  child.  The  evidence  need  not  be  positive, 
it  may  be  proved  by  facts  and  circumstances  satisfying  the 
minds  of  the  jury. 

5th.  Because  the  Court  charged  the  jury,  that  if  the  plea  of 
justification  is  not  proved,  it  was  an  aggravation  of  the 
slander. 

6th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  defendant's  counsel;  that  if  the  jury  believed 
from  the  evidence,  that  the  child  alleged  to  be  the  child  of 
Griggs,  was  a  bastard,  it  is  evidence  of  bad  character,  and  the 
plaintifl'  is  not  entitled  to  recover;  and  in  charging  the  jury, 
that  evidence  that  the  child  is  a  bastard  was  not  sufficient  to 
support  the  plea  of  justification,  it  must  be  shown  to  be  the 
child  of  Griggs. 

Ttli.  Because  the  Court  erred  in  refusing  to  charge  the 
jury  as  requested ;  that  when  a  witness  is  discre^ted,  and 
shown  to  have  sworn  falsely  in  relation  to  one  particular  fact, 
that  his  evidence  is  to  be  discredited  altogether,  and  he  is  not 
to  be  believed  at  all;  and  in  charging  that  where  a  witness  is 
shown  by  evidence  to  have  sworn  corruptly  false  in  relation 
to  any  particular  fact,  that  he  is  not  to  be  believed,  unless 
the  remainder  of  his  testimony  is  supported  by  other  witness- 
es, or  corroborated  by  circumstances;  and  that  what  Nathan- 
iel Griggs,  a  witness  for  plaintiff,  may  have  said  of  the  child's 
being  the  child  of  his  son,  was  not  to  effect  the  plaintiff,  but 
his  denial  of  having  made  such  a  declaration,  and  its  being 
proved  that  he  did,  by  another  witness,  was  to  go  to  his 
credibility. 

8th.  Because  the  verdict  is  contrary  to  law. 

9th.  Because  the  verdict  is  contrary  to  the  evidence,  and 
decidedly  and  strongly  against  the  weight  of  evidence, 

10th.  Because  the  damages  are  excessive. 

After  argument,  the  Court  overruled  all  the  grounds,  and 
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refused  the  motion  for  a  new  trial,  and  defendant's  counsel 
<3xcepted. 

Hunter  and  Culverhouse,  for  plaintiff  in  error. 

Po£  &  Grier,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

As  the  motion  for  a  new  trial,  embraces  all  the  grounds  in 
the  bill  of  exceptions,  I  will  proceed  at  once  to  the  considera- 
tion of  that. 

[1.]  The  first  error  complained  of  is,  that  the  Court  allow- 
ed the  interrogatories  of  Martha  and  Mai^ret  Bryan  to  be 
read,  notwithstanding  the  written  objections  filed  thereon  by 
defendant's  counsel  that  they  were  leading,  illegal  and  irrele- 
vant The  Court  considered  the  last  objection,  and  holding, 
that  the  testimony  was  pertinent  to  the  issue,  allowed  the 
depositions  to  be  read.  The  Judge  refused  to  consider  the 
other  objections,  under  the  act  of  February,  1854,  {Panu  49,) 
which  requires  all  other  objections,  except  those  made  for 
irrelevancy  ^to  be  taken  and  determined  before  the  case  is 
subntiitted  to  the  jury."  As  to  the  relevancy  of  the  testimony, 
both  witnesses  prove  the  chaises  contained  in  the  declara- 
tions, and  other  slanderous  words  spoken  in  reference  to  the 
same  subject 

We  see  no  error  in  this  assignment 

[2.]  The  next  complaint  is,  that  the  Court  refused  to  non- 
suit the  plaintiff  after  the  evidence  had  closed.  This  objec- 
tion as  appears  from  the  record,  was  based  upon  this  idea : 
that  the  statute  of  limitations  being  pleaded,  the  plaintiff 
had  failed  to  prove  the  speaking  of  the  words,  within  six 
months  next  preceeding  the  commencement  of  the  suit 

It  will  be  noticed  that  the  plea  of  justification  had  been 
filed.  The  writ  alleged  that  Uie  words  were  spoken  in  De- 
cember, 1854,  and  the  declaration  was  filed  in  February 
thereafter.  Now,  the  plea  admitting  the  slander  as  charged 
in  the  writ,  and  the  defendant  taking  upon  himself  the  bur- 
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den  of  establishing  their  truth,  he  dispensed  with  any 
proof  to  make  out  the  case;  and  consequently  the  Court  was 
right  in  refusing  a  nonsuit, 

[3.]  The  next  complaint  is,  that  the  Court  niled  out  the 
evidence  of  the  defendant,  to  the  effect  that  the  child  of  the 
plaintiff  was  reputed  to  be  a  bastard,  and  that  Nathaniel 
Griggs  was  reported  to  be  its  father.    We  know  of  no  case 
where  a  criminal  charge  like  this,  is  allowed  to  be  proven 
by  rumor  or  reputation.     It  would  be  a  most  dangerous  doc- 
trine.    The  defendant  himself  propagates  a  report  of  this  sort 
in  the  neighborhood,''and  then  relies  upon  the  rumor  which 
is  indebted  to  him  for  its  paternity,  to  justify  him  in  giving 
utterance  to  the  slander.    His  accusation  must  be  supported 
by  proof,  not  by  rumor  or  reputation. 

But,  I  forbear  to  argue  this  point.  Since  this  opinion  was 
delivered,  a  highly  esteemed  professional  friend,  who  heard 
it,  was  kind  enough  to  refer  me  to  the  case  of  Jones  vs. 
Stevens,  5  English  Exch.  Rep.  62  ;  11  Price,  282. 2SSj  where 
it  was  held,  that  general  evidence  of  the  plaintiff's  bad  char* 
acter  and  ill  repute  in  his  business,  as  a  practicing  attorney, 
cannot  be  admitted,  either  to  contradict  the  allegation  in  the 
declaration,  that  the  plaintiff,  during  &c,  exercised  and 
carried  on  the  business  of  an  attorney  with  great  credit  and 
reputation,  with  a  view  to  mitigating  damages  on  the  gen- 
eral issue,  or  in  support  of  averments  in  the  defendant's  pleas, 
pleaded  by  way  of  justification,  that  the  plaintiff  was  a  dis- 
reputable professor  and  practitioner  in  the  law.  In  the  case 
before  us,  it  is  proposed  for  the  same  objects,  to  prove  a  particu- 
lar neighborhood  rumor  or  reputation,  which  is  much  worse. 

[4.]  The  next  ground  is,  that  the  Court  held,  that  the  de- 
fendant having  filed  the  plea  of  justification,  he  must  prove 
the  truth  of  the  charge  as  spoken,  and  that  proof  that  the 
child  of  Mary  Roberts^  was  a  bastard,  was  not  sufiicient 
The  Court  remarked  that  this  proof  could  only  be  let  in  for 
one  purpose,  and  that  is  to  show  the  character  of  the  plain- 
tiff for  want  of  chastity,  and  thereby  lessen  her  claim  for 
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damages.  But  that  this  could  only  be  done  by  testimony  as 
to  her  general  reputation,  and  not  by  proof  of  a  particular 
fact  like  this. 

All  of  which  we  think  right. 

[5.J  The  Court  instructed  the  jury,  that  if  the  plea  of  justi- 
fication  is  not  made  out^  the  filing  of  it  was  an  aggravation 
of  the  slander,  such  we  understand  to  be  the  law. 

[6.]  The  sLxth  assignment  is  but  a  repetition  of  the  4th, 
and  there  is  this  obvious  objection  to  the  charge  as  requested, 
to-wit:  that  if  the  jury  believed  that  plaintiirs  child  was  a 
bastard,  it  was  proof  of  bad  character,  and  consequently  the 
plaintiiT was  not  entitled ^7o  recover  any  thing j^  such  is  not 
the  law. 

[7.]  We  see  nothing  wrong  in  the  7th  assignment.  The 
Court  expounded  the  rule  of  evidence  correctly, 

[8.3  It  is  argued  that  the  verdict  is  contrary  to  law,  be- 
cause the  words  set  out  in  the  declaration  are  not  actionable 
per  se  ;  that  there  is  no  colloquium  to  make  them  so,  and  no 
special  damages  laid. 

We  hold,  that  the  words  were  actionable  in  themselves, 
They  impute  to  the  plaintiff,  the  crime  of  fornication,  and 
that  she  was  living  in  a  state  of  fornication  with  Griggs. 

[9.]  As  to  the  evidence,  there  was  much  on^both  sides, 
quite  enough  on  the  part  of  the  plaintiff,  to  justify  the  verdict 
[I O.J  As  to  the  excessiveness  of  the  damages,  they  are 
small  at  best ;  much  too  small  if  the  charge  be  false.    And 
Courts  can  feel  but  little  sympathy  for  a  man  who  will  go 
about  through  a  neighborhood  prating  about  such   matters. 
It  is  bad  enough  in  women.    But  women  will  talk,  for  God 
has  made  them  so.     It  is  t/n-manly  in  a  man  thus  to  tattle, 
and  suppose  it  be  true,  that  this  woman  was  seduced  by  her 
step-&ther,  under  the  advantages   which  he  possessed  for 
that  purpose,  the  compassionate  Saviour  of  the  world,  who 
said  to  one  taken  in  adultery,  ^^go  and  sin  no  more,"  would 
have  covered  her  fault  with  the  mantle  of  his  silence.      Let 
his  erring,  fallible  creatures  imitate  his  divine  example. 
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Otherwise  they  need  not  resort  to  this  tribunal  to  get  relief 
from  the  just  penalty  of  their  own  unpitying  persecutions. 


Judgment  affirmed. 


William  Adkins,  plaintiff  in  error,  vs.  Hiram  Williams,  de- 
fendant in  error. 

[1.]  In  slander,  evidence  of  the  speaking  of  other  words  than  those  declared  on. 
but  words  like  those,  is  admissible,  though  such  speaking  may  have  takva 
place,  before  the  speaking  of  those  declared  on. 

[2.]  If  the  Court  trying  the  case,  does  not  consider  the  damages  excessive,  any 
other  Court  ought  to  be  cautious  in  holding  them  to  be  so, 

[3.]  A  jury  in  a  slander  case,  after  being  charged  by  the  Court,  requested  leave 
to  separate  to  get  their  supper.  The  Court  gave  the  leare ;  but  under  in- 
structions, that  they  were  not  to  have  communication  with  any  one,  on  the 
subject  of  the  case.  The  counsel  for  the  defendant  were  present,  and  mad'' 
no  objection  to  the  course  of  the  Court  in  granting  the  leave.  It  did  not  ap- 
pear, that  any  thing  happened  "whilst  the  jury  were  separate,  calculated  to 
throw  suspicion  on  the  verdict. 

Hdd^  that  the  separation  was  no  sufficient  cau^c  for  setting  aside  the  verdict- 

Slander,  in  Dooly.  Before  Judge  Powers,  April  Term, 
1857.     On  appeal. 

This  was  an  action  for  slander,  brought  by  Hiram  Wil- 
liams against  William  Adkins,  for  charging,  and  saying  of 
plaintiff  that  he  had  stolen  defendant's  sheep. 

The  defendant  pleaded  : 

1st.  The  general  issue. 

2d.  That  the  words,  if  spoken,  were  not  spoken  malicious* 
ly,  or  to  injure  plaintiff 

3d.  The  statute  of  limitations,  that  the  cause  of  action  did 
not  accrue  within  six  months  from  the  commencement  of 
this  suit. 
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The  jury  found  for  the  plaintiff  eight  hundred  and  fifty 
>llais. 

Defendant  moved  for  a  new  trial  on  the  following  grounds: 
1st  Because  the  verdict  was  contrary  to  law. 
2d.  Because  the  verdict  was  contrary  to  the  evidence, 
3d.  Because  the  verdict  was  against  the  weight  of  evi- 
ence. 

4th.  Because  the  Court  refused  to  rule  out  the  testimony 
f  W.  B.  Jones,  for  irrelevancy  and  illegality. 
5th.  Because  the  damages  were  excessive. 
6th.  Because  the  jury  were  allowed  to  separate  and  go 
ibroad  without  a  bailitf,  after  having  been  charged  with  the 
»se,  but  before  rendering  a  verdict. 

The  Court  refused  to  grant  a  new  trial,  and  defendant,  by 
lis  counsel,  excepted,  and  tendered  his  bill  of  exceptions, 
sehich  was  certified  by  the  presiding  Judge,  with  this  cxpla- 
aation,  to- wit : 

In  regard  to  the  separation  of  the  jury,  the  facts  are,  that 
the  Court  concluded  its  charge  to  them  just  at  night,  and,  at 
their  request,  allowed  them  to*  go  to  supper  before  they  went 
into  their  room,  with  instmctions  to  have  no  intercourse  or 
conversation  on  the^subject  of  this  suit,  or  to  be  present,  hear- 
ing conversations  of  others  on  the  subject.    These  affidavits 
apply  to  this  time,  and  show,  as  I  think,  no'.breach  of  faith 
on  the  part  of  the  jury.    When  they  assembled  in  their  room 
and  the  bailiff  closed  the  door  on  them,  there  is  no  evidence 
that  they  separated  except  to  answer  nature's  imperative  de- 
mands.   To  allow  the  jury  to  get  their  supper  and  dinner 
when  chained  just  before  their  meals,  has  been  the  practice 
of  this  Court  and  of  other  circuit  Judges,  without  objection 
thus  far,  and  in  this  case  defendant's  counsel  were  present, 
heard  the  instructions,  and  made  no  objections. 

POWERS. 

Richard  H.  Clark,  G,  R.  Hunter,   Fish,  Scarborough 
and  Adams,  for  plaintiff  in  error. 
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Dawson  &  Wilson,  for  defendant  in  error. 

By  the  Court — ^Benning  J.  delivering  the  opinion. 

Were  any  of  the  grounds  of  the  motion  for  a  new  trial, 
good? 

We  think  not.  There  is  manifestly  nothing  in  the  finty 
second,  and  third  grounds. 

The  testimony  of  Jones,  referred  to  in  the  fourth  ground, 
was  ^  relevant, ^^ 

[1.]  It  is  true,  that  the  words  to  which  that  testimony  re- 
lated, were  spoken  some  time  before  the  day  laid  in  the 
declaration,  as  the  day  of  the  speaking  of  the  words  declared 
on,  but  still,  the  speaking  of  the  words  at  that  earlier  time, 
was  a  fact  of  some  value,  on  the  question  of  the  quo  ammo 
with  which,  the  words  declared  on  were  spoken.  And  the 
question  of  the  quo  anifno,  is  |always  involved  in  these  casesi 
A  man  speaking  in  jest,  is  not  a  slanderer — at  least,  not  un- 
less he  is  understood  as  being  in  earnest.  2  Green  £v.,  §  § 
271,  418.     Note  [l.] 

[2.]  The  Court  below,  did  not  think  the  damages  exces- 
sive. And  the  Court  trying  the  case,  must  ever  receive  more 
light  on  the  question  of  excessive  damages,  than  it  can  im- 
part to  any  other  Court. 

The  damages  may  be  heavy;  but  there  is  not  enough  dis- 
closed to  this  Court,  to  satisfy  it,  that  they  are  excessive.  The 
boundaries  for  the  amount  of  damages  in  cases  of  this  kind, 
are  any  thing  but  fixed. 

There  is  then,  nothing  visible  to  this  Court,  in  the  fifth 
ground. 

The  jury  separated  for  their  supper ;  but  they  did  so,  on 
their  own  request ;  they  did  so,  by  leave  of  the  Court,  and 
under  a  charge,  to  '^  have  no  intercourse  or  conversation,  on  the 
subject  of  the  '^suit,''  and  not  to  be  present  hearing  the  con* 
versation  of  others  on  the  subject'* 
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It  does  not  appear  that,  whilst  they  were  separate,  any  thing 
happened,  calculated  to  throw  suspicion  on^the  verdict. 

The  counsel  for  the  defendant  in  the  action,  were  present 
when  the  leave  to  separate,  was  given,  and  made  no  objec* 
tion  to  its  being  given. 

[3.]  Such  being  the  circumstances,  the  separation  of  the  jury, 
cannot,  we  think,  amount  to  a  cause  sufficient  to  require  the 
verdict  to  be  set  aside.  No  case  was  read  to  show  that  it 
could. 

These  are  all  the  grounds. 
.  We  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 


Carhart,  Brother  &  Co.,  plaintiffs  in  error,  vs.  Allen  W. 

Marshall,  defendant  in  error. 

The  act  of  1823,  **for  the  benefit  of  honeat  debtors,"  does  not  exclude  from  its 
beae&t,  persona  who  have  lost  money^y  gambling. 

Ca.  sa.,  in  Bibb  Superior  Court    Decision  on  demurrer,  by 
Judge  Powers,  May  Term,  1857. 

Allen  W.  Marshall  having  been  arrested  by  virtue  of  a  ca- 
pias ad  iatitfaciendumj  issued  at  the  suit  of  Carhart,  Brother 
&  Ca,  gave  bond  with  surety  for  his  appearance  at  the  next 
Superior  Court  of  Bibb  county,  to  abide  such  decision  as 
might  be  had  in  relation  to  his  taking  the  benefit  of  the  hon- 
est debtors'  act,  &c. 

He  filed  his  schedule  under  the  terms  and  provisions  of 
said  act,  and  at  November  Term,  1856,  Carhart,  Brother  & 
Co.,  filed  their  suggestion,  traversing  said  schedule,  and  ob- 
jecting to  defendant's  discharge.    The  suggestion  contained 

16 
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four  specifications  or  grounds  of  objection  to  said  schedule, 
but  as  the  judgment  of  the  Court  was  pronounced  only  on 
the  issue  formed  on  the  fourth  specification  it  is  not  necessa- 
ry to  set  out  any  other.  The  fourth  specification  was  as  fol- 
lows, viz : 

'^  And  plaintiff  further  alleges  that  the  said  Alien  W.  Mar- 
shall has  been  guilty  of  gambling,  and  has,  within  the  last 
twelve  months,  lost,  at  one  time,  the  sum  of  one  hundred  dol- 
lars, and  at  various  times,  the  sum  of  three  hundred  dollars, 
and  prays  the  judgment  of  the  Court,  &c" 

Defendant  demurred  to  all  the  specifications  as  insufficient 
and  irregular  in  law,  and  denied  specially  the  truth  of  the 
fiicts  contained  in  the  4th. 

After  argument,  the  Court  sustained  the  demurrer  to  the 
4th  specification,  holding,  that  the  act  of  1801,  denying  the 
benefit  of  said  act  to  gamblers,  under  the  circumstances  there- 
in mentioned,  is  repealed  by  the  act  of  19tb  December,  1823; 
and  ordered  said  specification  to  be  stricken  out  To  which 
decision  and  judgment  plaintiffs  excepted. 

Stubbs  &  Hill,  for  plaintiffs  in  error. 

PoE  &  Grier,  for  defendant  in  error. 

.By  the  Court — Bennino,  J.  delivering  the  opinion. 

Does  the  act  of  1823,  "for  the  relief  of  honest  debtors,*'  ex- 
clude from  the  benefit  of  its  provisions,  all  persons,  who, 
within  the  last  twelve  months  previous  to  the  time  of  their 
application  for  the  benefit  of  those  provisions,  have  by  gam- 
bling, lost  at  any  one  time,  as  much  as  one  hundred  dolliis,. 
or,  at  different  times,  as  much  as  three  hundred  dollars  ?  The 
Court  below  thought  not,  and  so  thinks  this  Court 

The  sixth  section  of  the  act,  is  as  follows:  «No  penon 
shall  be  imprisoned  for  debt,  upon  any  capias  ad  saStfadtn- 
dum,  who  will  comply  with  the  requisitions  oi  this  act,  ex- 
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eept  in  cases  of  fraud  and  concealment^  hereinbefore  men- 
tioned; any  law,  usage,  or  custom,  to  the  contrary  notwith- 
standing.'' 

Not  one  of  the  requisitions  of  the  act,  concerns  gambling. 
The  act  of  1801,  had  a  provision  relating  to  gambling;  but 
that  provision  was  not  adopted  by  this  act  of  1823. 

So  the  judgment  ought,  we  think,  to  be  affirmed. 

Judgment  affirmed. 


MzDDLBTON  McDonald  et  al.  plaintifis  in  error,  va  Ltbia 

Cousins,  defendant  in  error, 

(!.]  A  eertiorari  will  lie  from  the  decision  of  the  Justices,  in  a  forcible  entry  anil 
detainer  proceedings. 

[2.1  In  such  cases,  it  is  the  constitutional  writ  of  certiorari  which  goes  against 
an  inferior  jadieatory,  and  not  the  statutory  writ  provided  by  the  act  of  ISdO. 

(S.1  When  the  Justices  have  answered,  and  the  facts  are  admitted  before  thm 
Court,  it  is  allowable  to  amend  the  writ  by  adding  the  mandate,  nunc  fro 
tunc 

Certiorari,  in  Houston.  Heard  and  decided  by  Judge  Pow- 
■as,  April  Term,  1857. 

Lydia  Cousins  instituted  proceedings  before  Richard  R 
Story  and  Meredith  McCoy,  Justices  of  the  Peace,  against 
Middieton  McDonald  and  HilUard  J.  Clarke,  for  forcible  en- 
try and  detainer,  as  provided  by  the  15th  section,  9th  division 
of  the  Penal  Code,  Acts  of  1833. 

The  case  coming  on  for  trial,  before  the  Justices,  and  a  ju- 
ry drawn  and  empaneled  as  directed  by  said  statute,  the  par- 
ties submitted  their  proofs,  and  the  jury,  under  the  charge  of 
t)i6  Jnstices,  returned  a  verdict  for  plaintiff j  whereupon  the 
defendants  excepted,  and  sued  out,  from  the  Superior  Court,. 
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a  writ  of  certiorari,  asking  that  Court  to  review  and  reverse 
said  verdict : 

1st.  Because  the  Justices  erred  in  admitting  the  testimony 
of  Richard  E.  Story,  on  the  cross-examination,  in  regard  to 
the  time  in  which  the  late  Sherifi^  Talton,  ezecated  his  deed 
to  the  disputed  premises  to  McDonald,  because  it  brought  be- 
fore the  jury  the  question  of  title. 

2d.  Because  the  Justices  erred  in  permitting  counsel  for 
the  plaintiff  to  argue  before  the  jury,  that  the  deed  made  by 
the  late  Sheriff,  Talton,  to  the  disputed  premises  to  McDon- 
ald, not  being  executed  until  after  he  went  out  of  office,  and 
his  successor  had  qualified,  was  illegal  and  void,  because  it 
was  discussing  before  the  jury  a  question  of  title,  which  they 
could  not  legally  try. 

3d.  Because  the  verdict  of  the  jury  was  contrary  to  the 
law  of  the  case. 

4th.  Because  the  verdict  was  contrary  to  the  evidence  in 
the  casa 

The  Justices  responded  to  the  certiorari,  and  in  their  an- 
swer set  out  at  length  the  proceedings  before  them^  and  all 
the  evidence  in  the  case,''on  the  part,  both  of  plaintiffs  and  de- 
fendant 

At  the  hearing  of  the  certiorari,  counsel  for  Lydia  Cousins 
moved  to  dismiss  it,  upon  the  grounds : 

1st  That  the  writ  of  certiorari  did  not  lie  in  such  case; 
and  referred  to  Heard  vs.  Heard.  18  Ga.  Rep.  739,  in  support 
of  this  position. 

2d.  That  this  writ  of  certiorari  would  not  lie,  because,  if 
petitioners  were  entitled  to  the  remedy  by  certiorari,  they 
must  apply  to  the  Judge  of  the  Superior  Court  for  his  sanc- 
tion to  said  writ,  and  that  it  could  not  issue  under  the  act  of 
21st  January,  1850. 

Counsel  for  plaintiff  then  moved  to  amend  the  certiorari, 
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by  having  the  sanction  of  the  Judge  then  presiding^  added 
thereta 

The  Court  refused  the  amendment,  or  to  give  his  sanction 
to  the  writ,  and  dismissed  the  same,  holding  that  certiorari 
would  not  lie  in  this  case,  and  counsel  for  petitioners  excep- 
ted. 

Stubbs  &  Hill;  Warren  &  Humphries,  for  plaintiffs  in 
error. 

Giles  and  A.  M.  Spear,  for  defendant  in  error. 
Bjf  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

In  Tayhr  and  Gay^  (20  Oa.  Sep.  11 J  this  Court  held  that 
a  certiorari  would  lie  from  the  decision  of  the  Justices,  in  a 
forcible  entry  and  detainer  proceeding.  We  then  thought 
however,  that  a  Court  of  Justices,  extemporized  to  try  such 
cases,  was  not  a  Justices  Court  proper,  but,  in  the  language 
of  the  Constitution,  an  Inferior  Judicatory.  And  that,  con- 
sequently, the  certiorari  should  not  be  brought  under  the  act 
of  1850. 

In  the  case  before  us,  every  thing  was  done,  except  obtain- 
ing the  previous  mandate  of  the  Court,  for  the  writ  of  certio* 
rari  to  issue.  The  answers  of  the  Justices  were  in,  and  all 
the  fiBicts  before  the  Court ;  and  we  hold,  therefore,  that  the 
motion  to  auiend  should  have  been  allowed. 

Judgment  revensed. 
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Flxming  Shiver,  plaintiff  in  error,  t;^.  The  Stats  of  Geoi- 

GiA,  defendant  in  error. 

[1.]  A.  was  indicted,  as  the  father  of  a  bastard  child,  for  refasiag  to  give  the 
bond  for  its  maintenance.  On  the  trial,  and  after  the  close  of  the  evideace, 
he  ofleted  to  give  the  bond ;  the  Court  rejected  the  offer. 

Held,  That  the  Court  did  right. 

[2.]  Having  been  found  guilty  ol  this  offence,  the  sentence  on  him  was,  that  he 
should  pay  a  fine  of  $700,  and  should  be  imprisoned  until  he  paid  tkeJSme,  He 
did  not  insist,  that  he  was  umible  to  pay  the  fine. 

Ileldf  That  this  sentence  was  right. 

Indictment  for  Bastardy,  &a  in  Worth  Superior  Cooit 
Tried  before  Judge  Powers,  April  Term,  1857. 

This  was  an  Indictment  against  Fleming  Shiver,  for  Bas- 
tardy, and  refusal  to  give  bond  and  security  for  the  main* 
tenance  and  education  of  the  child  as  required  by  law. 

Upon  the  trial,  the  State  first  offered  in  evidence,  the  war- 
rant issued  for  defendant's  arrest,  with  the  orders  and  entries 
thereon  by  the  Justice,  before  whom  prisoner  was  bronghi 
Defendant's  counsel  objected  to  their  introduction. 

The  Court  overruled  the  objection,  and  let  in  the  wanant 
and  the  entries  endorsed  thereon,  as  evidence  that  defendant 
had  been  arrested  and  had  refused  to  give  the  bond  for  main- 
tenanca 

And  to  this  ruling,  counsel  for  defendant  excepts. 

The  following  order  was  entered  on  the  warrant,  viz :  *^It  is 
ordered  and  adjudged  upon  the  testimony  of  the  within  case, 
that  Fleming  Shiver  give  bond  and  security,  in  terms  of  the 
law,  for  the  maintenance  and  education  of  said  bastard  cbildy 
and  pay  all  the  costs  of  this  proceeding,  this  the  8th  Novem* 
ber,  1855. 

ISAAC  HOWARD,  J.  P. 

Isaac  Howard,  the  Justice  before  whom  defendant  vn» 
brought,  testified  on  the  part  of  the  State,  that  when  defend- 
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ant  was  brought  before  him,  he  gave  him  choice,  either  to 
giTe  bond  for  the  maintenance  of  the  child,  or  bond  for  his 
appearance  at  the  next  Superior  Court,  to  answer  the  cha^a 
Defendant  preferred  to  give  bond  for  appearance.  No  evi- 
dence was  had  on  that  occasion,  except  the  affidavit  of  the 
mother  of  the  child,  Dorcas  Shiver ;  that  he  refused  at  first 
to  allow  defendant  to  introduce  testimony,  but  afterwardSi 
and  before  the  bond  was  executed,  told  prisoner  he  could  in- 
troduce his  testimony,  which  he  then  refused  to  do.  Did 
not  mention  to  him  the  amount  of  the  bond  for  the  main- 
tenance and  education,  but  prisoner  knew  what  was  required 
of  him,  although  the  order  entered  on  the  warrant  was  not 
read  over  to  him. 

The  State,  then  offered  in  evidence  the  bond  executed  by 
prisoner  for  his  appearance ;  to  the  reading  of  which,  or  to 
that  part,  which  recites  that  defendant  refused  to  give  the 
bond  for  maintenance,  &c.,  defendant's  counsel  objected. 

The  Court  overruled  the  objection,  and  allowed  the  bond 
10  he  read  to  the  jury,  and  counsel  for  defendant  excepted. 

DorccLB  ^hivtr  for  the  State,  sworn ;  testifies  that  she  was 
deUvered  of  a  bastard  child  about  December,  1855 :  That 
Fleming  Shiver  the  defendant  is  the  father  of  the  child. 
The  child  was  bom  in  Dougherty  county,  but  was  begotten 
in  Worth  county ;  she  thinks  at  the  house  of  Henry  Yesty, 
about  the  last  of  March ;  had  had  frequent  intercourse  widi 
defendant  at  the  house  of  Yesty,  at  her  father's,  and  other 
places  in  the  county,  both  before  and  afler  the  last  of  March. 
She  had  intercourse  with  no  other  person  at  or  near  that 
timoi  She  had  intercourse  with  one  other  person,  and  with 
only  one  other  person,  before  that  time  or  since,  and  it  has 
been  four  or  five  years;  she. had  intercourse  with  that  other, 
by  whom  she  had  a  bastard  child,  some  six  years  ago ;  botfi 
these  persons  succeeded  in  having  intercourse  with  her  by 
promising  to  marry  her. 
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For  defendant 

Henry  Yestj/j  testified,  that  he  had  seen  defendant  and 
Dorcas  Shiver  together  at  his  house  frequently,  but  he  never 
saw  defendant  take  any  liberty  whatever  with  her,  nor  any 
thing  to  induce  the  belief  that  an  illicit  intercourse  was  be- 
ing had  between  them. 

Henry  Shiver  testified,  that  he  lived  at  Manning  Shivcfs, 
the  father  of  Dorcas ;  that  she  lived  with  her  father  from 
January  to  March,  1855;  saw  Fleming  occasionally  when 
he  was  sent  for  to  assist  in  rolhng  logs,  and  once  or  twice  in 
the  morning :  he  never  stayed  there  all  night ;  never  saw  him 
take  any  liberties  with  Dorcas,  who  was  there  all  the  time. 

After  the  close  of  the  testimony,  the  defendant  proposed 
to  give  such  bond,  for  the  maintenance  of  the  child  as  the 
Court  should  approve.  This  being  declined,  he  then  tender- 
ed a  bond  executed  for  the  sum  of  $700,  with  two  good  se* 
curities,  for  the  maintenance  and  education  of  the  child,  as 
provided  by  law,  which  was  objected  to,  and  refused  by  the 
Court ;  and  counsel  for  defendant  excepted. 

Defendant's  counsel  then  proceeded  to  address  the  jury, 
and  while  commenting  on  the  offer  to  execute  the  bond,  he 
was  stopped  by  the  Solicitor  General,  who  consented  to  ac- 
cept the  bond  if  sufficiently  secured,  and  all  costs  w6re  paid. 
This  defendant  agreed  to  do,  but  the  Court  held  that  the 
bond  could  not  then  be  legally  taken,  and  such  settlement 
would  not  be  a  proper  legal  disposition  of  the  case:  And  to 
this  ruling,  counsel  for  defendant  excepted. 

The  case  proceeded,  and  the  argument  of  counsel  being 
closed,  the  Court  charged  the  jury,  that  they  could  not  take 
any  notice  of  the  offer  which  defendant  had  made  to  give 
the  bond  for  maintenance,  as  it  was  not  in  evidence  befi>re 
them,  and  such  offer  at  the  time,  was  too  late,  he  having  le- 
fused  to  give  the  bond  at  the  proper  time :  further^  that  thay 
could  not  look  to  the  question,  whether  the  child  was  likeljr 


MACON,  JUNE  TERM,  1857.  233 

Shiver  vs.  The  8tate  of  Georgia. 

to  be  a  charge  to  the  county  or  not,  as  the  only  questions  for 
their  consideration  were,  whether  defendant  was  the  father 
of  the  child,  and  had  failed  or  refused,  when  called  upon  by 
the  Justice  of  the  Peace,  to  give  bond  for  its  maintenance 
and  education. 

The  Court  further  charged  the  jury,  that  if  the  defendant 
had  the  option,  to  give  a  bond  for  maintenance  or  for  his 
appearance,  that  the  giving  bond  to  appear  and  answer  the 
charge  of  bastardy  in  this  Court,  was  evidence  from  which 
they  might  infer  a  refusal  to  give  the  bond  for  maintenance. 

Counsel  for  defendant  requested  the  Court  to  chaige  the 
jury^  that  if  they  were  not  satisfied  from  the  evidence  that 
the  bastard  child  was  likely  to  become  a  chaise  to  the  coun- 
ty, that  then  they  could  not  find  the  defendant  guilty.  This 
charge  the  Court  refused  to  give,  but  chained  the  jury  that 
such  was  not  the  law,  and  read  from  the  penal  code,  lOth 
divisioD,  27th  section,  down  to  the  words,  **  shall  be  punish- 
ed/' and  stopped.  Counsel  for  defendant  requested  the 
Court  to  read  the  balance  of  the  section,  which  the  Court  did, 
but  told  the  jury,  that  was  a  matter  with  which  they  had 
nothing  to  do,  but  a  question  for  the  Court  in  affixing  the 
punishment  of  the  party,  if  found  guilty. 

To  all  of  which  charge,  and  refusal  to  charge,  defendant's 
counsel  excepted. 

The  jury  found  the  defendant  guilty,  and  the  Court  im* 
poeed  upon  him  a  fine  of  (700,  and  to  be  imprisoned  until 
he  paid  the  same  and  costs. 

To  which  sentence  counsel  for  defendant  excepted. 

W.  A.  HABais ;  Hall  &  Milleb,  for  plaintiff  in  error. 

Sol.  Gxh.,  for  defendant  in  error. 

Sjf  the  Court. — ^Bbnnino^  J.  delivering  the  opinion. 

Them  are  a  number  of  exceptions  in  this  case,  but  only 
two  of  them  were  insisted  upon  in  this  Court,  viz :  The  ex- 
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ception  to  the  refusal  of  the  Court  to  accept  the  defendanVt 
bond  offered  during  the  trial ;  and  the  exception  to  the  sen- 
tence. 

(1.)  And  we  think  that  neither  of  these  is  good. 

As  to  the  first  of  them.  If  Shiver  was  the  father  of  the 
child,  the  offence  was  complete  when  he  refused  to  give  the 
bond  to  the  examining  Justice  of  the  Peace.  lOM  div.  26M 
sec.  Penal  Code.     Walker  vs.  State^  5.  Oa.  491. 

And  it  is  a  general  rule,  that  for  a  complete  offence,  noth- 
ing  short  of  punishment  can  be  a  satisfaction.  This  offence 
is  no  where  stated  to  be  an  exception  to  the  general  rule. 

Nor  is  it  clear  to  us,  that  it  ought  to  be  an  exception  to 
that  rule. 

Were  it  one,  would  a  party  accused  of  this  offence,  ever 
give  bond  until  the  moment,  when  he  became  satisfied,  that 
a  verdict  was  made  up  against  him  ?  And,  certainlyi  any 
thing  calculated  to  encourage  men  to  hold  out  against  the 
performance  of  what  a  law  requires  of  them,  ooght  not  to 
be  a  part  of  that  very  law  itself. 

It  may  admit  of  a  doubt  too,  whether,  under  any  circum- 
stances, any  magistrate,  but  a  Justice  of  the  Peace,  has  the 
authority  to  take  a  bond  of  this  kind.     CoWs  Dig.  148. 

[2.]  As  to  the  other,  of  the  two  exceptiona  It  is  true 
that  it  is  a  part  of  the  sentence,  that  the  defendant  was  to  be 
imprisoned  until  he  paid  the  fine  \  but,  no  doubt,  this  was 
made  a  part  of  the  sentence,  merely  to  enforce  the  payment 
of  the  fine.  With  the  payment  of  the  fine,  this  part  would 
have  been  annulled.  And  the  Court  has  the  right,  in  the 
case  of  every  fine,  to  enforce  the  payment  of  the  fine,  by  the 
imprisonment  of  the  party  fined.  Indeed,  there  is  no  other 
way  by  which,  the  Court  can  enforce  the  payment  of  a  fine 

The  party  accused  in  this  case,  did  not  pretend,  that  he 
was  unable  to  pay  the  fine ;  and  therefore,  did  not  bring  him* 
self  within  that  clause  of  the  law,  which  says,  that,  ^  if  the 
offender  is  unable  to  pay  the  said  fine  or  fines,  he  shall  be 
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punished  by  imprisonment  in  thecomon  jail  for  the  space  of 
three  months.     CobVs  Dig,  818. 

So,  we  think  that  the  decision  of  the  Court  below  ought  to 
be  affirmed. 

Judgment  affirmed* 


JjiNs  CoLB  and  her  children,  plaintiffis  in  error,  r#.  Thomas 

B.  Elfe,  defendant  in  error. 

Tbe  one  year's  support  allowed  by  the  Acts  of  1838  and  iS50,  to  the  family  of 
a  testator  or  intestate,  out  of  the  effects  of  the  estate,  is  paramount  to  the 
lien  of  any  debt,  due  or  obligation,  which  the  deceased  can  contract. 

Complaint  in  Bibb.  Decided  by  Judge  Powers,  at  Maj 
Term,  1857. 

Upon  application  to  the  Ordinary  of  Bibb  county,  com- 
missioners were  appointed  to  appraise  and  set  apart  from  the 
estate  of  Heniy  H«  Cole,  deceased,  one  year's  support  for  his 
widow  and  three  children,  as  provided  and  directed  by  sta- 
tute. 

The  Commissioners  returned  that  deceased  left  no  proper- 
ty except  a  lot  in  the  city  of  Macon,  containing  one-fourth  of 
an  acre,  and  which  he  in  his  life-time  mortgaged  to  the 
Loan  Association  for  9 1600 ;  more  than  double  the  worth  of 
the  lot 

They  also  find  and  return,  that  deceased  owned  two  shares 
in  said  Loan  Association.  They  set  apart  to  the  widow  and 
children  the  said  lot  and  improvements  thereon,  leaving  the 
Loan  Association  to  assert  its  mortgage  lien : 

The  administrator,  Thomas  B.  Elfe,  refused  to  carry  oul 
this  award,  and  to  put  the  widow  and  children  in  poe- 


2S«      SUPREME  COURT  OF  GEORGIA. 


Cole  vs.  Elfe. 


session  of  the  premises,  or  to  pay  them  the  rents  and  profits 
thereof,  and  for  this  refusal,  Mrs.  Cole  complains,  &a 

Upon  the  case  coming  up  for  trial,  defendant  moved  to 
dismiss  the  case,  upon  the  ground,  that  the  declaration  dis- 
closed or  set  forth  no  cause  of  action. 

The  Court  granted  the  motion,  and  dismissed  the  case,  and 
plaintiff's  counsel  excepted. 

Stubbs  &  Hill,  for  plaintiffs  in  error. 
Lanier  &  Anderson,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion* 

We  differ  from  the  Court  below,  in  holding  that  the  fiimi* 
ly  of  the  intestate  were  not  entitled  to  a  support  out  of  the 
the  assets  of  the  estate,  as  against  the  mortgage  lien  of  the 
Building  and  Loan  Association.  The  Acts  oi  1838  and 
1850,  {Cob  29^  and  298,)  created  this  reservation  for  the 
maintenance  of  the  widow  and  children,  "  notwithstanding 
any  debts,  dues  or  obligations  which  the  testator  or  intestate 
might  owe." 

What  is  the  conflicting  claim  here,  but  a  debt  or  obKga- 
tionj  secured  by  mortgage  ?  and  one  contracted  too  in  the 
face  of  this  most  beneficent  provision  of  the  law.  It  is  ar- 
gued that  by  displacing  the  mortgage  lien,  you  divest  a  ves- 
ted right,  whereas  the  very  converse  of  the  proposition  is 
true.  Set  aside  this  allowance  and  you  do  in  truth  divest  a 
vested  right,  and  one  of  which  like  the  wife's  inchoate  right 
to  dower,  the  husband  cannot  deprive  her.  The  one  is  as 
perfect  as  the  other,  both  being  contingent  upon  the  prior 
death  of  the  husband  for  their  consummation. 

These  statutes  are  abiding  memorials  of  the  wisdom  and 

humanity  of  the  Legislature.    We  know  of  no  condition  in 

life  more  pitiable  than  to  turn  into  the  streets,  without  a 

^  day^s  preparation,  the  widow  and  o&pring  of  one,  npon 
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whom  they  have  relied  for  their  daily  breads  and  to  expose 
them  to  wretchedness,  and  perhaps  inconceivable  ruin,  be- 
fore they  can  find  the  means  of  support  by  their  own  labor. 
To  fritter  away  these  Acts,  we  should  be  faithless  to  our  high 
vocation.  Rather  let  us  uphold  them  in  all  their  amplitude. 
Credit  is  given  in  reference  to  them,  consequently  no  one  has 
a  right  to  complain. 

But  we  know  of  no  adequate  remedy  at  law,  to  enforce  this 
right  And  in  the  present  case,  we  think  the  better,  if  not 
the  only  remedy  is,  to  file  a  bill  against  the  administrator,  to 
compel  him  to  execute  the  award  made  by  the  commission- 
ers. The  Loan  Association  may  or  may  not  be  made  a  par- 
ty at  the  option  of  the  complainants.  If  made  a  party,  it 
would  be  bound  by  the  decree,  and  thus  all  further  litigation 
would  be  prevented. 

The  complainants  would  be  entitled  of  course  to  recover 
rent  since  the  property  has  been  withheld. 

Judgment  affirmed  with  directions. 


Needham  Mims,  and  another,  plaintifis  in  error,  t;^.  Abhxk 

M.  LocKBTT,  defendant  in  error. 

[1.]  A  renewal  of  a  note  givoa   for  land,  incIuding]other][con9iderationS|  ia  no 

waiver  of  the  vendor's  lien. 
12.]  The  vendor's  lien  may  be  waived,  expressly,  or  by  implication  ;  whether 

the  renewal  of  tho  note  for  the  parehase  money,  including  other  contidera- 

tionai  is  an  implied  waiver,  is  a  question  of  law  for  the  Court,  and  not  of 

fiict  for  the  jury. 
m  The  Tendor*s  lien  extendi  to  the  whole  and  every  part  of  the  land.    If  a 

part  be  lost  by  paramount  title,  so  as  to  entitle  the  vendee  to  an  abatemepti 

the  residue  of  the  land  is  bound  for  the  balance  of  the  debt.  ^ 

[4.]  The  vendor's  lien  is  upon  the  land,  not  upon   the  proceeds ;  espaertSf » 

wh«aioklwith  notiee. 
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In  Equity,  in  Bibb.  Tried  before  Judge  Powbrs.  Mty, 
1857. 

This  was  a  bill  in  Equity,  filed  by  Abner  Lockett  against 
Needham  Mims  and  William  D.  Mims,  for  the  purpose  of 
asserting  and  enforcing  a  vendor's  lien  upon  land« 

The  bill  alleges  that  Needham  Mims  conveyed  to  Locket, 
the  complainant,  and  Charles  W.  Mims,  a  tract  of  land  in 
Washington  county,  containing  seven  hundred  acres,  more 
or  less.  That  after  being  in  possession  of  said  premises  more 
than  a  year,  complainant  sold  and  conveyed  to  William  D. 
Mims,  then  of  Bibb  county,  Georgia,  but  now  of  Texas,  his 
undivided  moiety  of  said  land,  for  the  sum  of  one  thousand 
dollars,  and  received  his  promissory  note,  without  surety,  for 
the  purchase  money.  The  same  was  renewed .  after  it  be- 
came due,  and  on  the  1st  day  of  January,  1854,  he  again 
made  and  delivered  to  complainant  his  note  payable  one 
day  afterdate,  for  |Sl  131.00,  and  that  said  amount  was  the 
principal  and  interest  then  due  for  the  purchase  money  afore- 
said. That  afterwards,  sundry  judgments  were  obtained 
against  William  D.,  and  the  executions  issuing  thereon,  were 
levied  upon  said  land,  and  the  same  was  sold  by  the  Sheriff 
of  Washington^county,  imder  and  by  virtue  of  said  /L/a$, 
That  complainant  was  present  at  said  sale,  and  gave  notice 
of  his  lien  as  vendor,  and  that  he  would  enforce  it  upon  and 
against  said  land,  into  whosesoever  hands  it  might  ga  Need- 
ham Mims  was  present  at  said  sale,  and  heard  the  notice 
given  by  complainant,  and  became  the  purchaser  of  said 
land,  and  promised  to  pay  said  note,  and  to  relieve  the  prem- 
ises from  complainant's  lien.  But  this  he  now  refuses  to  da 
The  bill  prays  that  the  amount  of  said  purchase  money,  with 
interest,  be  decreed  to  be  a  lien  on  the  land,  and  that  the 
tame  be  sold  under  the  order  of  Court,  and  the  proceeds  ap- 
plied in  satisfaction  of  said  lien,  and  the  balance,  if  any,  be 
paid  over  to  said  Needham. 

The  answer  of  Needham  Mims  admits,  that  he  made  • 
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deed  of  gift  to  Lockctt  and  Charles  W.  Mims,  of  four  hun- 
dred and  eighty-nine  (489)  acres,  more  or  less.  Admits  that 
William  D.  Mims  purchased  said  land  from  Lockett  and 
Charles  W.  Mims,  and  went  into  possession  of  the  same 
about  1853.  Knows  nothing  in  relation  to  the  giving  and 
renewal  of  the  note  by  William  D.  to  Lockett,  except  that  he 
heard  William  D.  say,  that  he  bought  the  land,  and  gave 
Lockett  for  his  half,  his  note  therefor,  but  for  what  amount 
does  uot  remember,  but  he  thinks  one  thousand  dollars. 
Admits  the  sale  by  the  Sheriff,  and  that  he  purchased,  at  said 
mle,  six  hundred  and  eighty-one  acres,  but  only  five  hun- 
dred and  eighty-five  acres  of  which  were  bought  by  William 
D.  from  Lockett  and  Charles  W.  Mims.  That  two  hun- 
dred and  fiAy  acres  of  this  five  hundred  arid  eighty-five  acres 
were  then  in  litigation,  which  were  afterwards  recovered  from 
defendant,  leaving  him,  of  the  purchase  from  Lockett  and 
Charles  W.  Mims,  only  335  acres.  Defendant  admits  thai 
he  had  notice  of  complainant's  lien,  but  denies  tliat  he  ever 
promised  to  pay  and  satisfy  it;  and  he  submits  that  if  com- 
plainant is  entitled  to  his  lien,  the  amount  thereof  should  be 
abated  in  the  proportion  of  585  to  335 ;  denies  confederation, 
and  prays  to  be  dismissed,  &c. 

William  D.  Mims  filed  his  answer,  and  admits  tliat  he  pur- 
chased from  Lockett  his  undivided  half  in  five  hundred  and 
eighty-eight  (588)  acres,  more  or  less,  of  land,  in  Washington 
county ;  that  he  received  only  a  quit  claim  deed  from  Charles 
W.  Mims  and  Lockett,  for  two  hundred  and  fifty  (250)  acres, 
a  pine  lot,  the  title  of  which  proved  worthless,  and  the  land 
lost  That  he  agreed  to  pay  Lockett  for  his  half,  one  thou- 
sand dollars,  for  which  he  gave  him  his  promissory  note. 
After  the  note  became  due,  being  indebted  to  Lockett  for 
some  wheat,  he  made  a  new  note,  1st  January,  1854.  for 
#113L00,  which  amount  included  the  price  agreed  to  be  paid 
for  the  land,  with  10  per  cent  usurious  interest  on  said  sum, 
and  the  amount  due  for  the  wheat ;  this  last  amount  he  can't 
recollect    Admits  the  issuing  of  the  executions  against  him. 
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the  ^le  of  the  land  under  them,  and  the  purchase  by  Keed- 
hamMims.  Admits  that  complainant  has  appUed  to  him 
for  payment  of  the  note,  which  he  is  unable  to  pay,  he  being 
insolvent 

The  case  was  heard  upon  bill  and  answer. 

Counsel  for  defendant  asked  the  Court  to  instruct  the  jury 
that  ttie  question  of  vendor's  lien  was  dependent  on  the  in- 
tention of  the  parlies,  that  it  was  competent  for  the  vendor 
to  waive  his  lien,  which  might  be  inferred  from  circumstan- 
ces, and  that  the  renewal  of  a  note,  and  giving  a  new  one, 
into  which  a  new  and  different  matter  was  incorporated,  was 
a  circumstance  which  they  were  authorized  to  take  into  con- 
sideration in  determining  the  question  as  to  whether  the  lien 
was  waived. 

Further,  that  if  any  portion  of  the  land  sold  was  lost,  by 
reason  of  complainant's  title  proving  worthless,  that  as  all  the 
land,  or  the  moiety  of  the  undivided  whole,  was  the  consid- 
eration of  the  original  note,  that  the  purchaser  was  entitled 
to  such  abatement  of  the  vendor's  claim,  as  the  value  of  the 
lost  part  was  to  the  value  of  the  whole. 

And  that  the  vendor's  lieu  was  subject  to  be  div^ted  by 
the  superior  lien  of  common  law  judgments,  and  that  a  pur- 
chase at  Sheriff^s  sale,  of  land  sold  as  the  property  of  the  ven- 
dee, though  having  notice  of  the  lien,  took  the  fee  in  the 
land  unencumbered  with  the  vendor's  claim. 

All  of  which  requests  the  Court  refused.  But  charged  the 
jury  that  the  circumstance  of  making  a  new  note,  into 
which  new  matter  of  consideration  was  incorporated,  was 
no  evidence  at  all  of  a  waiver  of  the  lien. 

That  the  vendor  was  entitled  to  have  the  undivided  half  of 
whatever  remained  of  the  land  conveyed  by  him  to  Wm,  D. 
Mims,  sold  for  the  payment  of  the  purchase  money,  not  sub- 
ject to  abatement  by  reason  of  a  loss  of  any  part  of  it. 

To  which  charges,  and  refusal  to  charge,  defendant's  coun- 
sel excepted. 

The  jury  found  for  complainant  one  thousand  dollars,  the 
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^same  being  the  price  of  the  land,  withoat  interest,  on  account 
of  the  usury,  and  that  said  amount  and  the  cost  be  raised 
from  the  sale  of  one  undivided  half  of  the  premises  sold  to 
Wm.  D.  Mims,  excepting  the  pine  lot,  since  recovered  by  par- 
amount title. 

Whereupon,  defendants,  by  their  counsel,  tender  their  bill 
of  exceptions,  assigning  as  error  the  charges,  and  refusals  to 
•chaige,  above  excepted  to. 

Stubbs,  Hill  &  Tracy,  for  plaintiffs  in  error. 

Po£  &  Obier,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

[1.]  It  is  insisted,  in  the  first  place,  that  the  taking  of  a 
new  note  in  this  case,  in  which  other  things  were  included, 
amounts  to  a  waiver  of  the  vendor's  lien.  We  know  of  no 
such  doctrine.  If  the  price  of  the  land  be  $1,000,  and  other 
thing  be  included  in  the  new  note,  of  the  value  of  |I500,  and 
one  note  taken  for  both,  upon  what  principle  is  the  lien  for 
$1,000  discharged  ?  Upon  the  idea  of  a  confusion  of  goods  ? 
That  don't  apply ;  for  here  you  can  distinguish  with  perfect 
accuracy,  which  is  for  the  land,  and  what]  portion  for  wheat 
or  other  articles,  with  as  much  certainty  as  if  separate  notes 
had  been  taken. 

[S.]  In  the  second  place,  it  is  ai^ed,  that  the  abandon- 
ment of  the  vendor's  lien  is  a  question  of  intention,  which 
should  be  left  to  the  jury.  Admit  it.  The  law  is,  that  the 
waiver  may  be  actual  or  implied.  But  whether  the  uniting 
of  other  considerations  in  the  same  note  is  an  implied  waiver, 
is  a  question  of  law,  just  as  much  as  whether  taking  other  and 
additional  security  amounts  to  a  waiver.  The  facts  being 
admitted,  the  law  arising  out  of  any  given  state  of  facts,  is  to 
be  decided  by  the  Courts, 

[d.]  Again,  it  is  argued,  that  the  amount  of  the  lien  in  thb 
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case,  is  diminished  by  a  loss  of  a  portion  of  the  land,  under 
paramount  title.  The  lien  is  upon  the  whole  and  every  part 
of  the  land.  If  the  vendee  be  entitled  to  an  abatement  of  his 
note,  on  account  of  the  partial  failure  of  the  consideratioii 
for  which  it  was  given,  that  is  another  thing — a  question  not 
presented  by  the  record.  Of  course,  the  land  is  only  bound 
for  the  balance  of  the  debt  actually  due.  But  ^the  residue  o  f 
the  land  left  to  the  purchaser,  is  liable  for  the  whole  of  tha  t 
balance,  whatever  it  may  be. 

[4.]  Lastly,  it  is  contended,  that  the  vendor  must  look  to  the 
proceeds  of  the  sale  of  the  land,  and  not  to  the  land  itself. 
We  know  of  no  such  law,  especially,  if  he  gave  notice  of  his 
lien  on  the  day  of  sale. 

Judgment  affirmed. 


Robert  Bowman,  Executor  and  Trustee,  plaintiff  in  error,  i% 

Jesse  L.  Long,  defendant  in  error. 

*'I  give  and  bequeath  to  my  grand-son  W^illiam  Henry  Long,  only  mnrivin:; 
child  of  my  late  daughter,  Lucy  Long,  the  property  that  I  gare  to  Lucy  A- 
long  and  her  children  in  my  will,  should  he  live  to  be  tweity-one  years  oi 
age }  but  should  my  said  grand-son  die  before  he  arrives  at  twenty-one  year* 
of  age,  the  said  property  I  give  to  my  other  lawful  heirs,  &c  And  1  appoint 
Robert  Bowman  trustee  for  my  grand-son,  the  said  Wm.  Henry  Long,**  &c 

Seld,  That  the  legacy  vested  at  the  death  of  the  testator,  subject  to  be  divesteti 
should  Wm.  Henry  Long  die  before  attaining  the   age  of  twenty-one  year* 

In  Equity  from  Bibb  County.  Decision  on  demurrer  hy 
Judge  Powers,  May  Term,  1857. 

Jesse  L.  Long  filed  this  bill  against  Robert  Bowman 
as  executor  of  the  last  will  and  testament  of  John  Bow- 
man, deceased. 
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The  bill  alleges  that  John  Bowman  departed  this  life  pos- 
sessed of  a  lai^e  estate,  and  leaving  his  last  will  and  testa- 
ment, of  which  Robert  Bowman  and  John  M.  Bowman  were 
appointed  executors,  but  that  Robert  Bowman  alone  quali- 
fied. That  among  other  things,  he  bequeathed  to  his  daugh- 
ter Lncy  A.  Long,  wife  of  complainant,  as  follows,  to-wit: 

^  I  have  heretolore  given  to  my  youngest  daughter  Lucy 
A*  Long,  wife  of  Jesse  L.  Long,  the  following  negroes,  Isaac 
and  Dinah  his  wife,  Mariah  and  her  four  children.  Kit,  Mis- 
souri, Willis  and  Frances,  and  negro  woman  Sylvia  and  her 
four  children,  Fred,  Joanna,  Louisa  and  Indianna,  valued  at 
five  thousand  dollars.  Also  I  now  give  to  my  said  daughter  Lu- 
cy A,  the  following  other  negroes,  to-wit:  Senny,  Allen,  Win- 
ney,  Sidney,  Nelly,  and  her  infant  child;  Charity  and  Lucy 
Ann,  valued  at  ||4,050,  with  all  their  natural  increase  with 
the  future  natural  increase  of  said  negroes.  I  also  give  to 
my  said  daughter  Lucy  A.  the  other  one  half  equal  interest 
in  the  plantation  and  lands  I  purchased  from  James  W. 
Annstrong,to  own  the  same  in  connection  and  joint  and  equal 
interest  with  my  daughter  Julia  R  Holt  as  directed  in  item 
twelfth  of  this  will ;  said  half  interest  being  valued  at  03,250 ; 
all  of  which  said  property  herein  given,  I  will  and  direct  to 
be  vested  and  given  in  a  proper  legal  manner  to  my  daugh- 
ter Lucy  A.  and  to  her  children,  free  from  the  debts  and  dis- 
position of  her  present  or  any  future  husband." 

This  will  was  executed  on  the  21st  February,  1855,  and 
afterwards  on  the  17th  September,  1855,  testator  made  a 
codicil  thereto,  in  which,  among  other  things,  he  revoked  the 
bequest  to  his  daughter  Lucy  A.  Long,  except  so  much  as 
relates  to  the  negroes  already  in  the  possession  of  her  husband, 
the  complainant,  giving  as  a  reason  for  said  revocation  the 
death  of  his  daughter  the  said  Lucy  A.,  since  the  date  of 
the  will,  and  bequeathed  and  directed  as  follows,  to-wit:  ^I 
give  and  bequeath  to  my  grand-son,  William  Henry  Long, 
only  surviving  child  of  my  late  daughter  Lucy  A.  Long,  the 
property  that  I  gave  to  Lucy  A«  Long  and  her  children  in  my 


244     SUPREME  COURT  OF  GEORGIA. 


BowmaA  Ex*or.  and  Trustee  vs.  Long. 


will  above  referred  to,  should  he  live  to  be  twenty-one  yeua 
of  age,  but  should  my  said  grand-sou  die  before  he  arrivas 
at  twenty-one  years  of  age,  then  said  property  I  give  to  my 
other  lawful  heirs,  exclusive  of  my  wife  Martha  H.  to  whom 
I  have  heretofore  given  in  my  said  will,  the  full  share  I  de- 
sign for  her,  to  be  equally  divided  between  them  on  tha 
same  principle  of  division  as  set  forth  in  my  will" 

Robert  and  John  Bowman  were  named  as  the  executors, 
and  in  said  codicil  he  appointed  the  said  Robert  Bowman 
trustee  for  his  grand-son  William  Henry  Long. 

The  bill  further  charges,  that  said  Robert  took  possession 
of  the  estate  of  testator,  and  proceeded  in  due  course  to  exe- 
cute said  will  and  codicil,  and  that  he  took  into  his  custody 
and  control  as  trustee,  all  the  property  bequeathed  to  said 
William  Henry  Long,  and  is  in  the  receipt  of  the  income 
and  profits  of  the  same,  amounting  to  the  sum  of  two  thou- 
sand dollars  per  annum,  or  other  large  sum.  That  said  Wil- 
liam Henry  is  now  about  three  years  old,  and  complainant 
has  been  appointed  his  guardian  by  the  Ordinary  of  Tioup 
county.  Complainant  claims  that  by  virtue  of  said  will  and 
codicil,  a  fee  simple  estate,  to  all  the  property  bequeathed  to 
said  William  Henry,  vested  in  him  at  testator's  death,  and 
that  as  his  guardian  he  is  entitled  to  its  possession  and  man- 
agement]and  to  the  receipt  of  the  rents  and  income  during  the 
period  it  has  been  in  the  hands  of  Robert  Bowman;  and  at 
any  rate,  that  as  guardian  he  is  entitled  to  a  reasonable 
amount  of  said  income,  for  the  board,  education  and  main- 
tenance of  his  child  and  ward,  and  that  five  hundred  dol- 
lars would  be  a  reasonable  sum.  The  bill  prays  for  an  ac- 
count of  William  Henry  Long's  estate  in  the  hands  of  de« 
fendant,  and  that  he  pay  over  the  whole  and  the  rents  tod 
income  to  complainant  as  guardian,  and  that  he  be  decieei 
to  pay  such  reasonable  sum  per  annum  as  may  be  adjudged 
necessary  for  the  support  and  education  of  said  William  H. 

Defendant  demurred  to  this  bill,  and  after  argument  the 
Court  overruled  the  demurrer,  holding,  that  William  Heniy 


MACON,  JUNE  TERM,  1857.  245 


Bowman  Ez'or.  and  Trastee  vs.  Long. 


Long  took  a  vested  interest  in  the  property  bequeathed  to 
him  in  said  will  and  codicil,  eo  m^/an/t,  upon  testator's  death. 
To  which  decision  defendant  excepted. 

PoE  &  Grieb,  for  plaintiff  in  error. 

R  A.  &  J.  A«  Nesbit,  for  defendant  in  error. 

Bjf  the  Court. — Lumpkin  J.  delivering  the  opinion. 

**!  give  and  bequeath  to  my  grand-son,  William  Henry 
Long,  only  surviving  child  of  my  late  daughter,  Lucy  Long, 
the  property  that  I  gave  to  Lucy  A.  Long  and  her  children, 
in  my  will  above  referred  to,  should  he  live  to  be  twenty-one 
yeara  qf  age  ;  but  should  my  said  grand-soji  die  brfore  he 
arrives  at  twenty-one  years  qf  age^  then  said  property  I  give 
to  my  other  lawful  heirs ^  fyc.  /'  and  ^'  I  appoint  Robert  Bow- 
man, trustee  for  my  grand-son,  the  said  WnL  Henry  Long," 

Did  the  grand-son  take  a  vested  or  contingent  legacy  un- 
der the  foregoing  codicil  to  the  testator's  will  ? 

It  is  conceded  that  there  are  no  technical  appropriate 
words,  which  always  determine  whether  a  legacy  be  on  a 
condition  precedent  or  subsequent :  that  the  same  words  have 
been  construed  differently  in  different  wills ;  and  that  the 
question  is  always  one  of  intention,  and  that  if  the  language 
of  the  particular  clause  or  of  the  whole  will  shows,  that  the  act 
on  which  the  estate  depends,  must  be  performed  before  the 
estate  can  vest,  the  condition  is  of  course  precedent ;  and 
unless  it  be  perfermed,  the  legatee  can  take  nothing.  If  on 
the  contmry,  the  act  does  not  necessarily  precede  the  vesting 
of  the  estate,  but  may  accompany  or  follow,  and  if  this  is 
to  he  collected  from  the  whole  will,  the  condition  is  subse- 
qnent    (3.  Peters  ZA%.) 

StiD  certain  rules  have  been  deduced  from  the  books  to 
aid  in  arriving  at  a  right  construction  as  to  wills.  I  will  cite 
aftiwofthem. 


246  SUPREME  COURT  OF  GEORGIA. 

Bowman  Ex'or.  and  Trustee  vs.  Long. 

When  a  future  time  for  the  payment  of  a  legacy,  is  defin- 
ed by  the  will,  the  legacy  will  be  vested  or  contingent,  ac- 
cording as  upon  constniing  the  will,  it  appears  whether  the 
testator  meant  to  annex  the  time  to  the  payment  of  the  lega- 
cy or  to  the  gift  of  it    (2.  Wins,  on  Exor^s.  1051.) 

In  ascertaining  the  intention  of  the  testator  in  this  respect, 
the  Courts  of  equity  have  established  the  following  rules  of 
construction. 

1st  That  a  bequest  to  a  person,  payable,  or  to  be  paid  at  or 
when  he  shall  attain  twenty-one  years  of  age,  or  at  the  end 
of  any  other  certain  determinate  period  or  term,  confen  on 
him  a  vested  interest  immediately  at  the  testator's  deatb^  as 
debitum  in  prestnti  solvendwn  ad  futuro :  For  the  words 
payable  or  to  be  paid,  are  supposed  to  disannex  the  Hnu 
from  the  gift  of  the  legacy,  so  as  to  leave  the  gift  immediate 
in  the  same  manner  in  respect  to  its  vesting,  as  if  the  bequest 
stood  singly  and  contained  no  mention  of  time.    {lb.  1052.) 

2ndly.  That  if  the  words  payable  or  to  be  paid,  are  omit* 
ted,  and  the  legacies  are  given  at  twenty-one,  or  if,  when,  in 
case,  or  provided,  the  legatees  attain  twenty  or  any  other  fu- 
ture, definite  period  or  term,  these  expressions  annex  the 
time  to  the  substcmce  of  the  legacy  and  make  the  legatee's 
right  to  it,  depend  on  his  being  alive  at  the  time  fixed  for  its 
payment  Consequently,  if  the  legatee  happens  to  die  be* 
fore  that  period  arrives,  his  personal  representative  will  not 
be  entitled  to  the  legacy.    {lb) 

Whether  these  rules  be  sound  or  not,  they  are  such 
as  the  Courts  have  adopted ;  and  perhaps  are  as  near  an  ap* 
proximation  to  accuracy  as  could  be  expected. 

Testing  this  bequest  by  these  rules,  and  taking  the  wovds 
of  the  will  alone,  and  candor,  constrains  us  to  admit  that  the 
grand-son  took  upon  a  condition  precedent;  and  such  being 
the  natural,  if  not  the  necessary  import  of  the  words  them- 
selves^ is  there  any  strong  or  manifest  intent  to  be  coUeeted 
from  the  will,  which  should  control  this  express  provision  ? 
If  so,  it  is  to  be  found  in  these  provisions  of  the  wiUL 
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In  the  will,  the  testator  gave  absolutely  to  his  daughter  and 
her  children  the  portion  bequeathed  to  them.  Had  the  daugh- 
ter survived  her  father,  the  legacy  given  to  her  and  her  chil- 
dren, would  have  vested  immediately.  But  Mrs  Long  died 
before  her  father,  leaving  this  grand-son,  her  only  child. 
The  grand-father  then  by  a  codicil  gives  to  him  the  portion 
he  had  intended  for  the  motiier  and  her  children.  One  in- 
ference may  fairly  be  drawn  from  this,  that  he  intended  his 
zrand-8on  should  enter  at  once  upon  the  enjoyment  of  the 
legacy,  such  being  his  purpose  as  to  the  mother  and  all  the 
c.hildren,  had  she  survived.  Why  withhold  from  the  only 
survivor  of  the  family,  the  use  and  enjoyment,  when  the 
whole  carpus  was  given. 

In  the  next  place,  there  is  a  gift  over  of  the  property.  For 
although  a  devise  to  a  person,  if  he  should  live  to  attain 
twenty-one,  standing  alone,  would  be  contingent,  yet  if  it  be 
followed  by  a  limitation  over,  in  case  he  die  under  such  age, 
the  devise  over  is  considered  as  explanatory  of  the  sense  in 
virhich  the  testator  intended  the  devisee's  interest  in  the 
property  to  depend,  on  his  attaining  the  specified  age,  name* 
[y,  that  at  that  age  it  should  become  absolute  and  indefea- 
sible. The  interest  in  such  case  vests  tnstanter.  This 
class  of  cases,  was  fully  discussed  in  the  House  of  Lords  in 
PAipps  tw.  Jeiers  (9.  CI.  4*  F.  538,)  on  fi^peal  from  the  de- 
cision of  Shad  well  B.  C.  inPhippsvs.  Williams^  {5.  Sim.  46.) 
where  the  Judges  delivered  their  opinion,  which  was  adop- 
ted by  the  House  of  Lords ;  that  if  a  testator  devise  real  es- 
tate to  C  D.,  when,  and  so  soon  as  he  shall  attain  the  age  of 
twenty-one  years.  But  in  case  he  should  die  under  the  age 
ttf  twenty-one  years,  then  over.  It  was  held,  that  devisee  C. 
D.^  on  the  death  of  the  testator  took  an  estate  in  fee  simple, 
subject  to  be  divested  upon  his  dying  under  it.  Upon  the 
prineiple,  that  the  gift  over  showed  the  testator  intended  the 
first  devisee  should  take  whatever  interest  the  party  claiiming 
ovtr  was  .not  entitled  to,  which  of  course  gives  him  the  im^ 
mediate  interest,  snbject  only  to  the  chance  of  being  divested 
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on  a  future  contingency.    {See  oho  1.  Jams,  on  unlUy  775 

note.) 

But  the  main  fact  in  favor  of  the  vesting  of  the  l^acy  b 
the  appointment  of  a  trustee— K)ne  of  his  executors — ^for  this 
infant  grand-son,  to  whom  the  legacy  is  given.  In  the  lan- 
guage of  Sir  Wm.  Grant  in  Bromstrom  vs.  fFiUkerson,  (7. 
Ves.  Jr.  421.)  '^How  could  there  be  a  trustee  of  nothing? 
Of  what  is  the  uncle  trustee  during  the  minority  of  the  boy? 
The  trustee  intended  to  appoint  a  trustee  for  him  beneficial- 
ly.   No  other  meaning  can  be  put  upon  the  words.'' 

These  comments  I  confess  exerted  a  preponderating  influ- 
ence upon  my  mind,  and  I  felt  that  the  appointment  of  one 
of  the  executors  to  be  trustee  of  the  minor,  was  a  most  sig- 
nificant circumstance.  It  indicated  a  severance  of  the  l^- 
cy  from  the  rest  of  the  estate ;  and  that  it  was  not  for  the 
purpose  of  accumulation  merely,  as  the  same  result  would 
have  followed,  by  permitting  it  to  remain  in  the  haids  of  the 
same  person  as  executor.  Nor  could  the  testator  have  in- 
tended to  constitute  a  testamentary  guardian  of  the  person 
of  his  infant  grand-son.  For  this  he  could  not  do,  his  &th- 
er  being  still  in  life.  He  must  have  intended  that  he  should 
take  charge  of  the  legacy  left  to  his  grand-son,  and  manage 
it  beneficially  for  him,  that  is,  in  furnishing  him  with  an  ^- 
ucation  suitable  to  his  condition  and  expectations  in  life, 
and  to  husband  the  surplus. 

The  case  of  fFells  vs.  Roberts,  (5.  Engl  Ch.  Rep.  556,)  is 
also  in  point,  though  not  strongly  as  the  preceding  case. 
For  in  this  latter  case,  the  trustee  was  requested  to  attend  to 
the  education  of  the  legatee.  But  the  reasoning  upon  which 
this  case  was  decided,  will  apply  with  full  force  to  the  esse 
before  us.  Indeed  I  insist  that  the  bare  appointment  of  a 
trustee  for  a  minor  to  whom  property  is  bequeathed  involves 
necessarily  all  the  duties  resulting  firom  the  relation  of  trus- 
tee and  cestui  que  trust. 

Indeed,  it  has  grown  into  a  rule  in  England^  that  notwith- 
the  natural  and  obvious  reading  of  the  words  w^vtld 
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make  the  legacy  dependent  upon  the  happening  of  the  con- 
dition precedent,  yet  the  appointment  of  a  trustee,  has  been 
looked  upon  by  the  Courts  as  indicating  an  intention  to  con- 
trol the  words.    (1.  Roper  on  Legacies^  387.) 

The  Lord  Chancellor  in  deciding  the  case  of  Home  vs. 
HoUans,  {1.  Engl.  Ch.  Rep,  15,)  uses  this  illustration  ^A 
bequest  to  A,  when  and  if  he  attain  the  age  of  twenty-one, 
and  in  case  of  his  death,  to  B.  is  a  gift  absolute  to  A.,  unless 
he  die  under  age.  {See  also  1.  Bro.  Ch.  Rep.  note  ;  lb.  103 
notes;  2,  lb.  305  notes;  1.  lb.  1 5^  IS  notes ;  2.  Peck  Rep. 
468  ;  2.  Serg.  ^  Rattle  59 ;  3.  Dep.  286  ;  Fonbl.  Eq.  B.  4  pi 
1.  CK  2.  §  4.  note ;  2.  Dep.  295 ;  Hanson  vs.  Graham]  6. 
Ves.  Jr.  239  notes  ;  3.  ^rk.  430;  1.  P.  Williams^  783;  14. 
Vts.  Jr.  511 ;  2.  P.  JVms.  420,  504 :  4.  IredeWs  Eq.  Rep. 
246;  a  Ves.  Jr.  12;  9.  Ibid.  222 ;  6.  Porter  21.) 

Considering  then,  that  Courts  always  favor  the  vesting  of 
legacies,  that  words  however  strong,  are  to  be  controlled  by 
the  intention  of  the  testator,  that  natural  feeling  is  in  (avor 
of  the  construction  contended  for  by  the  defendant  in  error ; 
we  have  come  to  the  conclusion,  not  without  some  hesitation, 
that  the  legatee  Long  take  the  property  subject  to  be  divested, 
should  he  die  before  attaining  the  age  of  twenty-one  years, 
and  rule  accordingly. 

Judgment  reversed. 


SvsAim AH  A.  Flanders,  et  aL,  plaintifis  in  error,  vs.  David 
Flanders,  administrator,  defendant  in  error. 

[2 J  TkoM  who  are  entitled  to  repudiate  a  sale  made  by  an  adminiftrator  to 
Matflff,  must  elect  to  do  so  within  a  reasonable  time. 

In  Equity,  from  Bibb  county.  Tried  before  Judge  Powers, 
at  May  Term,  1657. 
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This  was  a  bill  filed  by  Susannah  A.  Flanders,  John  T. 
Price  and  wife,  Artemas  Archer  and  wife,  and  James  E 
Flanders,  (a  minor,  by  his  next  friend,  John  T.  Price,)  against 
David  Flanders,  the  administrator  of  Henry  Flanders,  d  e- 
ceased. 

The  bill  alleges  that  Henry  Flanders  departed  this  life  in- 
testate, about  the  2d  November,  1843,  possessed  of  a  consid- 
erable estate,  and  leaving  as  his  heirs  and  distributee^  the 
said  Susannah  A.  Flanders,  his  widow,  and  their  in&nt  chil- 
dren, Sarah  L.  Flanders,  who  has  since  married  John  T. 
Price,  Martha  M.  Flanders,  who  has  married  Artemas 
Archer,  and  James  E.  Flanders,  still  a  minor. 

The  defendant,  David  Flanders,  administered  upon  the 
estate,  and  took  possession  of  the  same,  and  refuses  and  has 
failed  to  account  with  and  pay  to  complainants,  their  shares 
thereof 

The  bill  further  and  more  distinctly  charges  that  said  ad- 
ministrator, amongst  other  property,  of  said  estate^  exposed 
and  offered  for  sale  a  negro  woman  named  Winny,  and  her 
two  children,  and  that  he  procured  one  William  L.  Lightfoot 
to  bid  o£f  said  negroes  for  himself,  and  the  said  slaves  were 
knocked  down  to  Lightfoot  at  the  price  of  $650,  when  they 
were  worth  double  that  amount,  and  defendant  induced  and 
prevented  others  present  from  bidding,  by  representing  that 
he  was  desirous  of  bidding  off  said  propertyfor  the  benefit  of  the 
widow  and  children ;  that  the  negroes  were  delivered  at  first 
to  Lightfoot,  who  afterwards  delivered  them  to  defendant, 
who  has  had  possession  of  them  ever  since,  and  has  accoim- 
ted  to  said  estate  for  only  the  sum  of  jii650. 

The  bill  prays  for  an  account  of  intestate's  estate;  that  the 
sale  ofsaid  negroes  be  set  aside,  and  be  fairly  administered 
and  accounted  for. 

The  answer  admits  the  death  of  Henry  Flanders;  that 
complainants  are  his  distributees,  and  the  administration  by 
defendant,  as  charged  in  the  bill.  But,  defendant  denies 
that  the  sale  of  the  negroes  was  made  as  charged  by  com- 
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.ants ;  denies  that  he  did  or  said  anything  at  the  time  of 
ale  to  prevent  persons  from  bidding;  denies  that  there 
any  agreement  or  understanding  between  Lightfoot  and 
lelf  in  relation  to  the  purchase  of  said  negroes ;  that 
tfoot  bought  them  at  his  own  motion^  for  himself  and 
.  his  own  judgment  and  responsibility,  and  that  the 
bid  $(}50f  which  although  now  appears  to  be  very  low, 
Git  that  time  a  fair  price ;  that  the  negroes  had  been  ap- 
ed at  iS700.  That  they  were  sold  on  short  credit,  and 
about  the  time  the  note  became  due,  it  was  agreed  that 
idant  should  take  the  negroes  and  pay  for  them,  the 
lint  of  the  note,  this  trade  was  fair  and  bona^de,  and  not 
i  in  pursuance  of  any  previous  contract  or  arrangement 
3  parties. 

fendant  further  avers  that  he  is  willing  and  ready  to 
I  to  a  full  accounting,  concerning  his  transactions  as  ad- 
itration  and  to  pay  to  the  parties  entitled,  whatever  sums 
be  found  due  to  them,  in  his  hands ;  but  says  that  he 
»aid  out  more  than  he  has  ever  received ;  that  his  dis- 
iments  exceed  his  receipts,  and  that  he  has  made  con- 
able  expenditures  and  advances  for  the  benefit  of 
>lainant6,  for  which  he  has  made  no  charge,  and  that 
;  a  full  and  fair  settlement,  said  estate  will  be  found  in 
IS  to  him. 

Brief  of  Evidence. — For  Complainants: 

39  Sarah  Mbott  testified,  that  she  knew  the  negro 
an  named  Winney,  and  her  children,  they  were  in  the 
ssion  of  Henry  J.  Flanders  at  the  time  of  his  death, 
idant,  as  his  administrator,  took  possession  of  the  ne- 
,  after  his  death.  Defendant  said  he  put  them  up  at 
c  sale  in  October,  1845.  William  Lightfoot  bought 
;  he  said  tliat  he  got  Lightfoot  to  bid  o£f  the  negroes,  as 
3ing  the  administrator,  could  not  do  it,  as  they  did  not 
their  value ;  he  did  not  say  who  they  were  bid  off  for ; 
egroes  were  sent  back,  by  defendant,  to  Mrs.  Flanders' 
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after  the  sale,  and  she  kept  them  antil  December,  1845. 
Defendant  then  took  them  away,  and  they  have  been  iu 
his  possession  since ;  thinks  that  the  negroes,  at  the  time 
of  the  sale,  were  worth  a  thousand  dollars,  and  are  now 
worth  from  twenty-five  hundred  to  three  thousand   dollars. 

To  the  cross-interrogatories  the  witness  answered,  that  she 
was  not  at  the  sale,  and  knows  nothing  of  her  own  knowl- 
ege,  except  what  defendant  told  her  in  reference  to  said  sale. 
Complainant  did  not  have  money  enough  at  the  time  of  the 
sale,  to  purchase  the  negroes,  but  got  some  afterwards,  and 
tendered  the  same  for  the  negroes,  which  was  refused.  Mn. 
Flanders  remained  in  Georgia  some  three  months  after  the 
sale,  and  then  went  to  Alabama  on  a  visit  She  was  not  in 
need  while  in  Alabama,  as  she  stayed  with  her  uncle,  and 
he  provided  for  her.  After  she  returned  she  was  in  destitute 
circumstances,  as  the  house  had  been  rented  and  the  furni- 
ture sold;  defendant  did  not  allow  the  negroes  to  remain  with 
her,  nor  did  she  receive  any  assistance  from  them  after  De- 
cember, 1845 ;  conversation  with  defendant  was  at  com- 
plainant's house  in  Bibb  county,  in  the  presence  of  Mrs. 
William  Lightfoot,  in  December,  1845. 

William  T.  Lightfoot^  for  complainants,  testified,  that  he 
was  present  at  the  sale  of  the  negroes  in  October,  1845.  He 
bid  off  and  purchased  them  for  $650,  and  sent  them  from  the 
court  house  where  they  were  sold,  to  Mrs.  Flanders';  he  gave 
his  note  payable  on  the  25th  December,  or  the  Ist  of  January- 
following.  The  negroes  remained  with  Mrs.  Flanders  until 
just  before  or  about  the  time  the  note  fell  due,  when  defen* 
dant  agreed  to  pay  the  note  himself  and  take  the  negroes, 
witness  accepted  this  proposition  and  defendant  took  the 
negroes.  Considered  $650  a  full  price  for  the  negroes  at  the 
time  of  the  sala  Defendant  and  himself  had  no  understand- 
ing whatever  in  reference  to  his  bidding  off  the  n^^roes. 
Witness  bid  them  off  for  himself;  he  and  defendant  were 
partners  in  the  mercantile  business  at  the  time,  and  have 
been  ever  since.    They  are  partners  now. 
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Rowland  BivinSj  for  complainants,  testified,  that  negroes 
f  the  age  of  Winney  at  the  time  of  the  sale,  if  likely  and 
lealthy,  were  worth  from  five  to  six  hundred  dollars,  tlie  two 
children  would  have  been  worth  $300. 

For  Defendant  : 

Robert  Collins,  testified,  that  he  was  at  the  sale  of  the  ne- 
groes, and  bid  for  them  ;  he  ran  them  up  to  about  0650, 
^nsidering  them  worth  about  $700 ;  that  while  he  was  bid- 
ling,  thinking  that  perhaps  some  one  was  trying  to  buy 
;hem  in  for  the  widow,  he  called  defendant  aside  and  asked 
liim  if  such  was  the  case,  defendant  replied  that  no  one  was 
bidding  for  the  widow,  and  told  witness  that  he  wanted  the 
negroes  to  bring  as  much  as  they  could  be  sold  for;  wit- 
ness bid  about  jK650,  thinking  that  if  he  could  get  them  at 
that  price  he  could  make  fif^y  dollars,  the  negroes  being 
worth  about  jS700,  and  he  desired  to  speculate  on  them  ;  ne- 
groes were  then  pretty  low,  negroes  are  nnw  pretty  high,  a 
girl  17  or  18  years  old,  would  bring  $900,  a  girl  13  would 
bring  jK700,  and  so  in  proportion  to  age,  &c. 

Here  the  testimonv  closed. 

m 

The  jury,  under  the  charge  of  the  Court,  found  for  defen- 
dant, and  complainants  moved  for  a  new  trial. 

1st.  Because  the  verdict  is  contrary  to  law  and  the  evi- 
dence. 

2d.  Because  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  evidence. 

dd.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested,  ^Hhat  if  defendant  purchased  by  himself  or  a 
third  person,  at  his  own  sale,  the  sale  ought  to  be  set  aside, 
although  defendant  paid  a  full  price." 

4th.  Because  the  Court  erred  in  refusing  to  give  in  charge 
to  the  jury,  the  following  request,  "that  the  duty  of  the  ad- 
ministrator in  reference  to  the  sale  of  the  property  be- 
longing to  his  intestate,  does  not  end  until  the  purchaser 
complies  with  the  terms  of  the  sale;  and  in  this  case,  his  duty 
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in  reference  to  the  sale  did  not  end  until  Lightfoot  complied 
with  the  terms  of  sale. 

5th.  Because  the  Court  erred  in  chaining  the  jury  that  an 
administrator  may  purchase  property  at  his  own  sale,  and 
said  sale  is  voidable  only,  and  not' void,  but  in  order  to  sus- 
tain the  purchase,  the  administrator  must  show  that  a  full 
price  was  paid,  that  he  took  no  unfair  advantage  of  tlio 
estate. 

6th.  Because  the  Court  erred  in  charging  the  jury,  that  it 
Lightfoot  purchased  the  negroes  at  the  administrator's  sale. 
without  any  understanding  with  defendant,  that  he  should 
purchase  them,  and  he  (Lightfoot,)  gave  his  note  for  the  ne- 
groes, that  it  was  competent  and  legal  for  defendant,  after 
that,  to  agree  with  Lightfoot,  before  or  at  the  time  the  note 
fell  due,  that  he  would  pay  the  note  and  take  the  negroes. 
Defendant's  duty  as  administrator,  having,  in  the  opinion  of 
the  Court,  ceased  with  the  sale  and  the  taking  of  Lightfoot's 
note  for  the  property. 

The  Court  refused  the  motion  for  a  new  trial,  and  com- 
plainants excepted. 

Lanier  &  Anderson,  for  plaintiffs  in  error. 
Stubbs  &  Hill,  for  defendant  in  error. 

By  the  Court — Bennino,  J.  delivering  the  opinion. 

Was  any  one  of  the  grounds  of  the  motion  for  a  new  iriai 
good  ?  We  agree  with  the  Court  below  in  thinking,  thai 
not  one  was. 

That  the  first  and  second  grounds,  were  not  good,  a  bare 
reading  of  the  evidence,  ought  to  satisfy  anybody. 

As  to  the  third  ground,  there  is  this  to  be  said : 

First,  according  to  the  great  preponderance  of  the  evidence, 
the  sale  made  by  the  administrator,  David  Flanders,  was  no: 
a  sale  to  himself,  but  to  a  third  person,  Lightfoot. 
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Secoudljy  this  sale  took  place  some  ten  years  before  the 
commencenieut  of  the  suit  One  of  the  daughters  of  the  in- 
testate had  been  married  four  years  before  the  commence- 
ment of  the  suit.  That  daugliter  and  her  husband,  and  the 
widow-  of  the  intestate,  are  two  of  the  complainants — count- 
ing the  daughter  and  her  husband,  as  one  party. 

Of  these  two  parties,  then,  one  was  sui  jurisj  ten  years, 
the  other  four  years,  before  the  commencement  of  the  suit 
The  suit  was  the  first  complaint  which  either  of  them,  or 
which,' indeed,  any  of  the    complainants,  so  far  as  appears, , 
ever  made  against  the  sale. 

We  think,  that  a  delay  of  complaint  against  such  a  sale,  for 
as  much  as  four  years,  by  persons  ,mi  juris,  is  a  delay  for  an 
unreasonable  length  of  time.  In  four  years,  trover  is  barred. 

The  request  contained  in  this  third  ground,  was  general; 
it  was,  therefore,  a  request  as  much  applicable  to  the  case  of 
these  two  parties  who  had  thus  been  stii  juris  for  at  least 
fouryeais,  as  it  was  to  the  case  of  the  other  parties  who  were 
still  non  sui  juris.  This  request,  being  thus  general,  was  re- 
jected as  a  whole. 

[1.3  Now  no  case,  I  believe,  has  gone  the  length  of  decid- 
ing, that  the  heirs  can  repudiate  a  sale  made  by  the  adminis- 
trator to  himself,  unless  they  elect  to  repudiate  it,  within  a 
reasonable  time. 

Ail  which  being  so,  wc  think,  that  there  was  nothing  in 
this  third  ground. 

I  beg  to  refer  to  Mercer  vs.  Ilollowaj/y  decided  at  this 
term,  for  some  views  of  my  own,  on  the  question  of  the  va- 
lidity of  sales  made  by  administrators  to  themselves. 

As  to  the  fourth  ground,  it  seems,  that  the  terms  of  sale 
were,  that  purchasers  were  to  give  their  notes,  to  fall  due  in 
a  short  time  after  the  sale,  for  the  price  of  the  articles  they 
might  purchase.  And  it  also  seems,  that  Lighlfoot,  who  bid 
off  the  negroes  in  dispute,  gave  his  note  made  payable  at  the 
end  of  a  short  time,  for  the  price  at  which  he  bid  them  off. 
But  if  Lightioot  did  this,  he  fully  complied  with  the  terms  of 
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the  sale,  and  therefore,  (supposing  him  to  have  been  acting 
for  himself,)  acquired  a  complete  title  to  the  slaves. 

These  things  being  the  facts  of  the  case,  they  were  such 
that  they  did  not  authorize  this  request 

What  is  said  of  this  ground,  it  must  be  manifest,  is  appli- 
cable to  the  sixth,  and  is  sufficient  to  show,  that  that  ground 
is  not  good. 

The  fifth  ground  is  the  only  one  that  remains. 

If  the  charge  referred  to  in  this  ground,  was  terraneous," 
^  ^it  can  hardly  be  said,  that  it  was  a  chaise  ^against''  the  ap- 
plicants for  the  new  trial  Acts  of  1854,  46.  There  was  a 
vast  preponderance  of  proof  in  favor  of  the  hypothesis,  that 
the  sale  was  not  made  to  the  administrator  at  all,  but,  to 
Lightfoot.  If,  therefore,  the  Court  had  even  gone  so  fiir,  as 
to  charge,  that  a  sale  made  by  an  administrator  to  himself, 
is  absolutely  void,  the  charge  would  not,  if  the  jury  had  done 
their  duty  by  the  evidence,  have  at  all  benefitted  the  eom- 
plainants  in  the  bill,  •^fortiori  is  this  true,  if  the  Court  had 
gone  no  further,  than  to  charge  that  such  a  sale  was  voidable 
at  the  option  of  the  heirs.  And  further  than  this,  it  is  not 
contended  that  the  Court  ought  to  have  gone. 

It  may  admit  of  a  serious  doubt  too,  whether  the  latter 
clause  of  the  charge,  was  not  intended  to  apply  to  ^oid/^  and 
not  to  ^^voidabhj^  in  the  previous  clause. 

Upon  the  whole  we  are  not  satisfied,  that  this  fifth  ground 
is  a  sufficient  one. 

.  I  refer  again  to  Mercer  vs.  HoUoway^  for  some  views  of 
my  own,  on  the  question  involved  in  this  ground. 

We  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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Thomas  G.  Levekett,  plaintiff  in  error,  w.  William  Ste- 

6ALL,  defendant  in  error. 

(1.)  If  A  deposit  as  a  stake,  the  promissory  note  of  a  third  person,  with  B., 
and  B.  deliver  the  same  to  the  winner,  after  being  notified  to  withhold  it, 
taking  from  the  winner  a  bond  of  indemnity,  A.  is  entitled  to  recover  the 
note  of  the  winner  in  an  action  of  trover. 

(2.)  A  witness,  whose  interest  is  uncertain,  and  who  is  protected  against  a  re- 
covery, by  the  statute  of  limitations,  is  a  competent  witness. 

Trorer,  in  Lee  Superior  Court    Decision  by  Judge  Allsk,  . 
March  Term,  1857. 

This  was  an  action  of  trover  by  Thomas  G.  Leverett, 
against  William  Stegall,  for  the  recovery  of  a  promissory 
note. 

It  appeared  that  the  plaintiff  and  defendant  made  a  bet  on 
the  result  of  the  gubernatorial  election,  in  1851;  notes  were  bet 
and  placed  in  the  hands  of  William  L.  Davis,  as  stakeholder; 
the  notes  were  for  about  eight  hundred  dollars  on  each  side; 
Stegall  bet  on  Cobb,  and  Leverett  on  McDonald ;  Leverett 
lost,  and  the  stakeholder  paid  the  stakes  over  to  Stegall,  but 
was  notified  by  Leverett  not  to  do  so.  This  notice  was  giv- 
en before  the  note  was  turned  over,  and  the  loser,  Leverett, 
brings  this  action  to  recover  of  Stegall,  the  note. 

Davis,  the  stakeholder,  was  offered  as  a  witness  by  plain- 
tiff, to  prove  the  above  facts,  defendant  objected  to  his  testi- 
mony on  the  ground  of  his  interest,  the  Court  sustained  the 
objection,  and  plaintiff  excepted. 

Defendant  then  moved  for  a  non  suit,  which  was  granted 
and  plaintiff  excepted. 

P.  J.  Strozier,  for  plaintiff  in  error. 

Vason  &  Davis  and  Warren  &  Warren,  contra. 

By  the  Court — Lumpkin  J.,  delivering  the  opinion. 

[1.]  We  do  not  propose  to  overrule  or  in  anywise  modify 

18 
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the  decision  of  this  Court  in  Alford  vs.  Burke,  21,  Go.  i^p. 
46*,  on  the  contrary,  we  maintain  that  upon  the  principles  of 
that  case,  the  plaintiff  is  entitled  to  recover  in  this.  Before 
the  wager  was  paid  over  by  the  stakeholder,  he  was  noti- 
fied to  withhold  it,  and  notwithstanding  this  notice,  and  the 
full  knowledge  of  it  on  the  part  of  Stegall,  the  note  of  Tuni- 
er  was  turned  over  to  the  defendant,  he  giving  a  bond  of 
indemnity  to  Davis.  It  is  admitted  that  Davis  made  himself 
liable  ;  the  facts  of  the  case  substitute  Stegall  in  his  stead  to 
all  intents  and  purposes,  Stegall  came  by  the  note  tortiously. 
He  might  as  well,  for  the  purposes  of  this  action  and  the 
.  law  of  the  case,  have  stolen  the  note  from  the  stakeholder,  or 
from  Leverett  himself,  leifter  it  had  been  returned  to  him  by 
Davis. 

The  plaintiff  need  not,  and  does  not  invoke  in  aid  of  his 
case  the  wager,  and  this  is  the  test  of  his  right  to  recover. 

If  there  be  any  class  of  gambling  contracts,  which  should 
be  frowned  upon  more  than  another,  it  is  bets  on  elections, 
they  strike  at  the  foundation  of  popular  institutions,  corrupt 
the  ballot-box,  or  what  is  tantamount  to  it,  interfere  with  the 
freedom  and  purity  of  elections,  and  there  is  n^  security  for 
the  permanence  of  our  government. 

[2.]  The  interest  of  the  witness  Davis,  was  too  uncertain  to 
reject  his  testimony ;  if  liable  at  all,  it  was  in  tort  He 
might  never  be  sued,  and  his  liability,  if  it  ever  existed,  was 
barred  by  the  statute  of  limitations. 

Judgment  reversed. 
Benntng  J.  concurring. 

The  stakeholder  is  the  agent  of  both  bettors ;  and  he  so 
remains  as  long  as  he  retains  the  stakes.  He  is  but  their 
mere  agent,  for  betting  being  illegal,  neither  bettor  acquires 
any  ri^ht  by  the  bet  Either  bettor  therefore,  may,  at  any 
time  before  his  stake  has  been  delivered  to  the  other  bettor, 
revoke  the  stake  holder's  authority  to  deliver  the  stake  to  the 
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Other  bettor.  And  any  act  done  by  the  agent  after  the  re- 
vocation of  his  authority,  is  void  as  against  the  principal,  ahd 
of  conrse,  can  confer  no  rights  of  any  sort,  as  against  the 
principal. 

These  things  being  so,  the  delivery  of  the  stakes,  in  this 
case,  by  the  stakeholder  to  one  of  the  bettors,  could  confer  no 
right  on  him  to  the  stake  of  the  ortier  bettor,  for  the  latter  had 
before  such  delivery,  revoked  the  stakeholder's  authority  to 
make  such  delivery. 

And  that  the  revoking  bettor  in  such  a  case,  is  entitled  to 
the  aid  of  a  court  to  recover  back  his  stake,  or  its  value  from 
the  other  bettor,  is  decided,  I  think,  by  the  case  o{  AlfordvB.  • 
jBurie,  which  was  the  case  of  a  bet  on  a  dog  fight,  and  which 
was  determined  at  Savannah  in  January  Term,  1857.  I  do 
not  think  it  necessary  to  do  more  than  refer  to  that  case. 

McDonald,  J.  dissenting. 

Notes  were  staked  in  this  case.  The  legal  title  to  a  note,  is 
presumptively  in  the  party  to  whom  it  is  made  payable,  if  he 
have  the  possession,  and  it  be  not  endorsed  by  him.  To  di- 
vest that  title,  there  must  be  proof  of  some  sort 

This  is  an  action  of  trover  for  the  recovery  of  a  promissory 
note.  The  suit  is  by  the  maker  against  the  payee.  The 
simple  production  of  the  note,  would  prove  title  in  the  de- 
fendant The  plaintiff  must  rebut  this  proof.  How  can  he 
do  it }  He  must  prove  the  bet  and  pely  on  it  to  invalidate 
the  title  of  defendant  It  is  the  same  thing  as  if  he  relied  on 
it  to  make  out  his  title  in  the  first  instance.  We  decided  in 
the  case  oiAlford  vs.  Burke,  21  Ga.  46,  that  if  the  Court  is 
called  on  to  decide  on  the  validity  of  an  illegal  contract  to 
sustain  the  right  of  the  plaintiff,  it  will  not  do  it  The 
greatest  extent  to  which  the  Courts  have  gone,  has  been  to 
allow  a  recovery  in  such  case,  from  a  stakeholder.  While 
the  deposit  is  in  his  hand,  either  party  may  disaffirm  the' 
illegal  contract,  and    by  proof  that  plaintiff  deposited  the 
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money  or  goods  in  his  hands,  he  may  recover  them.  This 
be  can  always  do,  without  relying  on  the  illegal  contractor 
alluding  to  it  in  the  pleadings  or  evidence,  but  after  the  mo- 
ney or  commodity  has  been  delivered  to  the  winner,  he  must 
rely  on  proof  of  the  title  by  which  the  defendant  holds  and 
impeach  it  by  showing  the  illegality  of  the  contract.  This 
he  cannot  do.  In  the  language  of  the  law,  the  Court  will 
not  hear  him. 

If  the  stakeholder  pays  money  or  delivers  property  after 
notice  not  to  do  it,  by  the  party  making  the  deposit,  it  or  its 
value  maybe  recovered  from  him,  and  he  cannot  defend  oi 
the  ground  that  he  paid  it  to  the  winner,  because  the  Cov 
will  not  allow  fnm  to  justify  by  the  illegal  transaction. 


CA.SES 

ARGUED  AND  DETERMINED  IN  THE 

SDnBIIB  COUT  OF  THE  STITB  OP  fiBOEIIU, 

AT  ATLANTA,  AUGUST  TERM,  1857. 


•  Present— JOSKPII  11.  LUMPKIN. 
HENRY  L.  BENNING, 


I  Judges. 


Hensy  Singleton,  executor,  plaintiiTin  error,  vs.  Maroa 

Cotton,  defendant  in  error. 

[1.]  Delivery  is  essential  to  a  gil\,  mortis  causa. 

[2.J  Sayiag  "I give,"  without  an  act,  docs  not  transfer  Iho  property. 

[3.]  Where  an  actual  delivery  is  impossible,  iVom  the  nature  of  the  case,  the 
gift  may  be  manifested  by  writing:;  but  even  this  is  a  relaxation  of  the  ajH 
ciem  rule  upoa  this  subject. 

In  Equity,  bill  ^uia  timet  and  rule  7iisi,  for  new  trial  in 
Monroe  Superior  Court.  Decision  by  Judge  Powers,  at 
March  Term,  1857. 

This  bill  was  filed  by  Henry  Singlcton,executor  of  thelast 
will  and  testament  of  John  Cotton,  deceased,  against  Marga- 
ret Cotton,  the  widow  of  the  said  John  Cotton. 

The  bill  states  that  John  Cotton  departed  this  life  on  the 
4th  day  of  July,  1850,  leaving,  in  full  force,  his  last  will  and 
testament,  whereby  he  devised  and  bequeathed  his  whole 
estate,  real  and  personal,  to  his  wife,  the  defendant,  for  life, 
with  remainder  over,  &c. 

The  bill  further  states,  that  said  will  was  duly  admitted  to 
probate  and  record,  and  complainant  qualified  as  executor 

*  Jadge  McDonald  was  absent  during  this  Term,  on  account  of  sickness. 
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thereof,  and  took  upon  himself  the  burden  of  its  execution. 
That  after  paying  the  debts  and  pecuniary  legacies,  he  turned 
over  to  Margaret  Cotton,  the  widow  and  defendant,  all  the 
remaining  portion  of  the  estate,  to  be  held  and  enjoyed,  and 
used  by  her  as  provided  in  said  will.  And  amongst  other 
things,  he  turned  over,  and  paid  to  her,  in  cash  and  solvent 
notes,  five  thousand  nine  hundred  and  forty  dollars  and  for- 
ty-one cents  ($5,940  41. )  « 

The  bill  charges  that  defendant  sets  up  an  absolute  title  to 
the  money  and  notes,  thus  turned  over  to  her,  and  claims  the 
same  absolutely,  and  not  simply  as  a  life  estate,  as  declared 
and  provided  for  in  said  will;  and  that  she  has  made  threats 
that  the  said  notes  and  money  should  never  come  into  the 
hands  of  the  remainder-men.  The  bill  alleges  that  the  fond 
is  in  danger,  and  that  complainant  believes  that  defendant 
will  appropriate  it  as  her  own  property,  and  exhaust,  squan- 
der or  destroy  the  same,  so  that  the  remainder-men  will  be 
deprived  of  the  same ;  and  their  rights  endangered  and  de- 
feated, unless  the  defendant  is  restrained  by  this  Court ;  that 
defendant  has.  no  property  or  means,  by  or  out  of  which  com* 
pensation  or  indemnity  could  be  made  to  the  remainder-meB, 
except  the  estate  given  her  by  said  will,  and  which  is  for  her 
life  only. 

The  bill  prays  for  a  writ  of  quia  timet y  to  restrain  defend- 
ant  from  the  waste,  destruction  and  consumption  of  the  said 
sum  of  (5,940  41,  in  money  and  notes,  to  be  directed  to  the 
Sheriff,  requiring  him  to  arrest  the  defendant,  and  her  safe^ 
to  keep  until  she  enter  into  bond,  in  an  adequate  amount,and 
with  adequate  security,  conditioned  for  the  forthcoming  of 
said  money,  and  funds,  and  notes,  at  her  death  to  be  deliv- 
ered to  complainant,  as  executor  and  trustee  for  remainder- 
men, &C. 

This  bill  was  verified  by  the  affidavit  of  complainant,  saD^ 
tioned  by  the  Chancellor,  and  a  fiat  for  the  writ  quia  timei 
to  issue  as  prayed  for,  &c.,  and  that  defendant  enter  into  bond 
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ia  the  sum  of  seven  thousand  dollars,  conditioned  for  the 
forthcoming,  &c. 

The  answer  of  the  defendant  admits  that  John  Cotton  died 
as  stated  in  the  bill ;  that  he  left  a  will,  a  true  copy  of  which 
is  annexed  as  an  exhibit  to  the  bill ;  and  that  complainant  is 
the  executor  thereof,  and  trustee  of  Martha  Dukes,  as  therein 
stated ;  that  testator  left  a  large  estate,  both  real  and  personal. 
But  she  denies  that  complainant  paid,  and  turned  over  the 
cash  and  notes  mentioned,  or  that  the  same  were  ever  in  his 
hands,  or  possession ;  and  she  avers  that  they  constituted  no 
part  of  the  estate  of  testator,  at  the  time  of  his  death,  but  was 
the  individual  property  of  respondent ;  that  testator,  during 
his  last  illness,  and  while  of  sound  mind,  and  fully  capable 
of  making  gifts  and  contracts,  gave  and  delivered  to  her,  all 
bis  cash  on  hand,  and  notes,  to  be  the  absolute  property  of 
respondent,  and  freely  and  fully  parted  with  said  cash  and 
notes,  and  gave  the  same  to  respondent,  as  her  own  property 
\xkfte  singile.  Respondent  admits  that  said  cash  amounted 
to  the  sum  of  93000  00,  and  the  notes  to  03618  55,  and  that 
they  ate  good  and  solvent. 

There  was  a  note  on  Peter  Jones  among  the  rest,  which 
was  delivered  up  to  him ;  respondent  making  no  objection  ; 
leaving  a  balance  of  05,940  41,  as  stated  iti  the  bill.  She  ad- 
mits that  she  takes  only  a  life  estate  in  the  property  given 
to  her  by  said  will,  but  denies  that  the  notes  and  cash  afore- 
said are  disposed  of  thereby,  but  claims  that  the  same  was 
given  to  her  by  her  husband,  and  has  been  in  her  possession 
ever  since,  except  for  a  short  time,  when  she  permitted  the 
exeentor  to  have  them,  for  the  purpose  of  making  a  memo- 
randum and  inventory  thereo£  She  admits  that  she  has  no 
property  in  fee,  except  said  cash  and  notes,  and  has  a  life  es- 
tate in  the  property  bequeathed  to  her  by  her  husband. 
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Bri^  of  Evidence. — For  Complainant. 

First,  the  will  of  John  Cotton,  and  the  appraisement  of  his 
estate. 

Peter  Jones  testified  that  he  was  acquainted  with  John 
Cotton ;  found  among  his  property,  at  his  death,  03,000,  in 
money,  and  as  much  as  $3000  in  notes.  The  money  vras 
changed  into  a  certificate  of  deposit,  which  was  appraised ; 
the  notes  were  also  appraised.  Witness  carried  the  money 
to  Macon  and  got  the  certificate  of  deposit,  and  it  remained  in 
his  possession  until  the  money  was  drawn  out  of  the 
bank. 

Was  with  John  Cotton  when  he  died ;  he  died  in  Maooo ; 
liad  been  traveling;  he  liVed  in  Monroe  county;  was  sent 
for  to  Macon ;  he  thought  it  was  his  last  sickness;  was 
from  home;  he  called  witness  to  his  bedside,  and  said,  Peter, 
do  you  know  where  my  money  and  notes  are  ?  told  him  1 
•did  not ;  he  said  did  I  not  tell  you  before  I  left  home?  Wit- 
ness answered  him,  that  he  did  not  He  said  I  thought  to 
do  so.  He  then  spoke  to  his  wife,  and  said,  Peggy,  donU 
you  know  where  they  are?  She  said  she  did  not  He  then 
replied,  "  I  will  tell  you  now,  for  fear  that  I  never  may  tell 
you."  He  then  told  us,  when  we  went  home,  to  look  in  a 
room  up  stairs  in  a  bolt  of  bagging,  that  had  never  been  un« 
done,  and  we  would  there  find  it  He  told  her  to  take  it, 
*'  take  care  of  it,  don't  waste  it,  for  you  don't  know  but  wliat 
you  may  come  to  want  before  you  die.*'  Found  the  money 
where  he  described ;  was  with  Mrs.  Cotton  when  she  went 
to  find  the  money;  that  was  at  the  house  of  John  Cotton,  de- 
ceased»  Mrs.  Cotton's  place  of  residence.  There  were  two 
notes  of  witness — one  for  Hi 00,  the  other  for  ||300.  Mis. 
Cotton  gave  these  notes  to  witness,  and  gave  him  the  money 
to  carry  to  Macon  and  deposit  it  in  a  bank,  and  took  the  cer- 
tificate of  deposit  in  witness'  own  name,  and  offered  it  to  her. 
She  requested  witness  to  keep  it,  which  he  did,  until  the 
money  was  taken  out  of  bank ;  was  present  at  the  appraise- 


ATLANTA,  AUGUST  TERM,  1857.  2(55 

Singleton,  esV  vs.  Cotton. 


ment;  meutioa  was  made  of  the  money  and  notes;  Mrs, 
Cottou  refused  to  give  them  up ;  she  said  they  had  no  busi- 
ness with  the  money  and  notes ;  there  was  no  lawyer  present 
to  advise  her  how  to  proceed ;  she  refused  the  first  day  to 
have  the  money  and  notes  appraised.  The  appraiser  returned^ 
a  second  time  to  appraise  the  money  and  notes.  The  certifi- 
cate, was  in  possession  of  witness.  Mrs.  Cotton  gave  me  the 
notes,  and  instructed  me  how  to  give  them  to  the  appraisers; 
to  hand  them,  (the  notes)  one  at  a  time,  taking  back  the  first 
before  witness  handed  them  the  second,  &c.  Mr.  Cotton 
made  his  will  in  July,  1850,  before  witness  got  to  Macon. 
He  died  the  4th  July ;  it  was  made  before  the  conversation 
above  related,  between  us  in  Macon;  no  deHvery  or  at- 
tempt to  deliver  the  notes  and  money  at  the  time.  Mr.  Cot- 
ton's house  is  14  or  15  miles  from  Macon. 

There  was  a  verdict  for  complainant,  and  that  defendant 
give  bond  and  security  for  the  forthcoming  of  the  money  and 
notes. 

Defendant  moved  for  a  new  trial,  which  the  Court,  after 
argument,  granted ;  and  to  his  decision,  granting  a  new  trial, 
complainant  excepted. 

Fjnckard  Si  Stephens,  for  plaintiff  in  error. 

Stubbs,  Hill  &  Tracy,  for  defendant  in  error. 

JB^  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  testator.  Cotton,  is  alleged  in  the  bill,  to  have  left  up- 
wards of  jSGOOO,  in  cash  and  notes,  to  Mrs.  Cotton, during  her 
life.  Two  days  after  the  will  was  made,  the  widow  claims 
that  the  whole  of  this  was  absolutely  given  to  her  by  her  hus- 
band, in  contemplation  of  death.  She  swears  that "  he  gave 
and  delivered  this  cash  and  these  notes  to  her,  in  fee,  in  the 
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presence  of  sundry  persons.'^  When  an  inventory  was  taken 
of  the  estate,  these  effects,  after  some  hesitation,  were  exhibi- 
ted by  her  to  be  appraised ;  the  executor  immediately  there- 
after, returning  them  to  her. 

It  appears  from  the  evidence  of  Mr.  Jones,  who  was  the 
only  person  present,  when  this  alleged  gift  was  made,  that 
the  testator  was  taken  sick  in  Macon ;  that  he  sent  for  his 
wife,  to  Monroe  county,  the  place  of  his  residence,  and  dis- 
closed to  her  and  Mr.  Jones,  that  the  cash  and  notes  were  se- 
creted in  a  bolt  of  cotton  bagging,  in  his  house  in  Monroe, 
and  admonished  her  to  take  care  of  them,  for  that  she  might 
need  them  before  she  died.  She  came  into  the  possession  of 
them  some  five  days  afterwards. 

We  see  no  material  discrepancy  between  the  answer  of  Mjtl 
Cotton  and  the  testimony  of  Mr.  Jones.  She  manifestly, 
did  not  intend  to  say,  that  the  cash  and  notes  were  actually 
delivered  in  Macon.  Mrs.  Cotton,  we  apprehend,  would  not 
have  so  sworn.  But  the  solicitor  who  drew  her  answer,  used 
this  language  as  the  conolusion  of  the  law,  upon  the  facts,  as 
they  existed.  Mr.  Cotton,  not  having  it  in  his  power  to  make 
ati  actual  delivery,  the  solicitor  supposed  that  he  had  done 
all  that  the  law  required,  under  the  circumstances.  But,  in 
this,  he  was  mistaken.  It  is  well  settled,  that  a  donation 
causa  mortis,  is  not  good  without  a  delivery ;  and  if  an  actual 
delivery  cannot  be  made,  as  of  a  ship  at  sea,  a  negro  not  pres- 
ent, it  should  be  manifested  by  writing.  And  this  Mr.  Cot- 
ton could  have  done ;  but  this  he  did  not  do,  nor  attempt  to 
do.  And  even  this  is  a  relaxation  of  the  old  rule,  to  which 
the  modern  decisions  are  returning.    2  Ves.  120. 

As  a  donatio  causa  mortis jXheWy  the  gift  was  bad  for  want 
of  delivery.  Indeed,  the  terms  employed  did  not  amount  to 
a  gift.  And  the  key  to  the  remarks  of  the  deceased,  is,  thatit 
was  intended,  simply,  to  apprize  his  wife  and  friend,  Mr.  Jones, 
of  the  place  where  his  treasure  was  concealed,  a  life  estate 
in  which  he  has  just  given  to  Mrs.  Cotton,  by  his  wilL    And 
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nnder  this  view  of  the  case,  we  think  the  Court  should  not 
have  disturbed  the  several  concurring  verdicts  in  favor  of  the 
bill  filed  by  the  executor  to  secure  this  property  against  waste. 

Judgment  reversed. 


CiKCiirirATus  M.  Lucas,  plaintiff  in  error,  vs.  James  M.  Pam- 
sows  and  Peggy  Lucas,  defendants  in  error. 

Lr.  L.,  a  resident  of  Crawford  countT*  wa«,  by  inquisition  in  that  countYiibaAd 
A  loaatic.  Afterwards>  he  moved  to  Monroe  county,  and  there  died.  In  tbe 
latter  county,  a  paper  was  propounded  as  his  will,  and  there  was  a  caveat ; 
and  an  application  for  letters  pendente  lite ;  and  a  caveat  to  that  on  the 
ground,  thatL.  L*s  act  of  removal,  was  the  act  of  a  lunatic,  and  therelbre 
void. 

Jield^  That  the  finding  in  the  inquisition,  was  not  conclnsivft  to  show,  that  L' 
L.  was  a  lunatic  at  the  time  of  hi.s  rcmovali 

Apeal  from  Ordinary,  granting  letters  of  administration 
pendente  lite,  in  Monroe  Superior  Court.  Tried  before  Judge 
Cabixess,  at  February  Term,  1857. 

Littleberry  Lucas,  an  old  man  about  seventy  years  of  age, 
residing  in  the  county  of  Crawford,  and  owning  a  very  large 
estate,  was,  after  inquisition,  declared  and  adjudged  by  the 
Ordinary  of  said  county,  a  lunatic,  at  July  Term,  1854 ;  and 
his  son  Cincinnatus,  upon  whose  petition  the  commission  of 
lunacy  issued,  was  appointed  his  guardian. 

The  family  of  said  lunatic  consisted  of  his  wife,  Pe^y  Lu- 
cas, and  three  children  ;  the  said  Cincinnatus,  Mrs.  Parsons, 
wife  of  James  M.  Parsons,  and  Mrs.  Holstein,  wife  of  Elzy 
Holstein.  He  had  plantations  in  the  counties  of  Crawford, 
Taylor  and  Monroe. 

After  the  inquisition,  and  the  appointment  of  Cincinnatus 
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as  guardian^  said  lunatic  left  the  county  of  Crawfoid,  and 
with  his  wife^  removed  to  the  county  of  Mouroe^  where  he 
remained  until  his  death,  which  took  place  in  August,  1B56. 

There  was  no  evidence  that  the  guardian  consented  to  this 
removal ;  on  the  contrary,  he  alleged  and  made  complaint  to 
ihe  Ordinary  of  Crawford  country,  that  he  had  been  unlaw- 
fully removed  by  Parsons  and  Holstein. 

On  the  2d  April,  1855,'aftcr  his  removal  to  Monroe  coun- 
ty, the  said  Littleberry,  duly  made  his  last  will  and  testa- 
ment, revoking  a  former  wili,  made  by  him  7th  July,  1845. 

After  the  death  of  the  said  Littleberry,  his  son  Cincinna- 
tus  propounded  for  proba^p,  before  the  Ordinary  of  Crawford 
county,  at  September  Term,  1856,  the  will  of  1845.  The 
widow,  Parsons  and  Holstein,  entered  their  caveat  to  the 
proof  of  this  will  on  two  grounds : 

Ist  Because  the  deceased  was  a  citizen  of  Monroe  coun- 
ty at  the  time  of  his  death,  and  the  Court  of  Ordinary  of 
Qrawford  county  had  no  jurisdiction. 

2d.  Because  said  paper  was  not  the  last  will  and  testa- 
ment of  deceased,  but  had  been  revoked  by  a  subsequent  will. 

The  Ordinary  sustained  the  first  ground,  and  refused  to 
admit  the  will  to  probate  and  retord. 

From  this  decision  the  propounder,  Cincinuatus  M.  Luca$ 
appealed,  and  the  appeal  is  now  pending  in  Crawford  Supe* 
rior  Court. 

At  the  September  Term,  1856,  of  the  Coiurt  of  Ordiawy  of 
Monroe  county,  Mrs.  Peggy  Lucas,  the  widow  of  deceased, 
and  James  M.  Parsons,  propounded  the  wili  of  1855  fbr.prch 
bate,  to  which  Cincinuatus  M.  Lucas  entered  his  caveat 

The  Ordinary  sustained  the  will,  and  admitted  it  to  pio^ 
bate,  and  caveator  appcKaled. 

Application  was  then  made  by  propounders,for  letters  of 
ndministxtLtion  pendente  lite.    This  application  wai  lesiatad 
by  caveator,  on  the  grounds, 

Ist  Because  the  estate  of  deceased  was  in  ills  hande,  bs 
goiurdian,  and  amply  secured  by  his  bond. 
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2d.  Because  the  Court  of  Ordinary  of  Monroe  county,  has 
no  jurisdiction  to  grant  letters  of  administration  pendente  It- 
ie. 

3d,  Because  one  of  the  applicants,  Mrs.  Lucas,  can  nei- 
ther read  nor  write,  which  renders  her  incompetent. 

4th«  Because,  if  administration  is  necessary,  and  the  Court 
should  have  jurisdiction,  then  that  caveator,  Cinciunatus  M. 
Lucas,  is  entitled  to  tlie  letters,  in  preference  to  applicants. 

The  Ordinary  overruled  all  the  objections,  and  granted 
leii^xs pendente  lile  to  the  applicants,  Mrs.  Lucas,  the  widow, 
and  Parsons,  the  son-in-law. 

From  this  decision  Cinciunatus  M.  Lucas  appealed  to  tlie 
Superior  Court,  and  upon  trial  there,  under  the  testimony 
and  charge  of  the  Court,  the  jury  found  in  favor  of  appellees. 

Whereupon,  counsel  for  appellant  moved  for  a  new  trial 
on  the  following  grounds  : 

IsL  Because  the  Court  erred  in  charging  the  jury,  that 
there  was  a  necessity  for  an  administration,  under  the  cir- 
cumstances of  the  case  \  because,  upon  tlie  deatli  of  Little- 
berry  Lucas, caveator*s  letters  of  guardianship  abated,  and  he 
was  uo  longer  bound,  and  his  sureties  were  not  liable,  after 
the  death  of  Littlcberry  Lucas,  for  any  act  or  acts  of  their 
prmcipal,  and  new  bond  should  be  given  for  the  estate ;  but 
no  new  bond  could  be  legally  given,  but  upon  the  granting 
iheleiXQis  pendente  lite. 

dd.  Because  tlie  Court  erred  in  charging  the  jury,  that  if 
Cincinnatus  Lucas  had  taken  charge  of  the  person  of  Little- 
1>enry  Lucas,  upon  his  appointment  as  guardian,  and  carried 
him  to  his  own  house;  then  his  residence  became  the  resi- 
dence of  the  lunatic,  and  he  could  not  change  his  residence 
without  the  consent  of  his  guardian,  but  if  tlie  guardian  per- 
mitted him  to  reside  with  his  family,  then  the  permanent 
residence  of  his  family  was  his  residence,  and  if  the  family 
changed  their  residence,  then  the  place  of  the  permanent  res- 
idence of  his  family  was  the  place  of  his  residence,  and  that, 
if  Littleberry  Lucas'  family  resided  in  Monroe  at  the  time 
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of  his  death,  then  that  was  his  residence,  and  the  Otdinaif 
of  Monroe  county  had  jurisdiction  to  grant  the  letters  of  ad* 
ministration. 

3d.  In  charging  the  jury,  ^'  that  the  rule  in  granting  admin- 
istration, is  the  same  which  obtains  in  the  distribution  of 
property.  The  nearest  relations  are  first  entitled,  and  the 
applicants  and  the  caveator,  in  this  case,  being  in  equal  de- 
gree, as  to  distribution,  are  equal,  so  far  as  their  legal  rights 
to  the  administration  are  concerned ;  but  if  the  caveator  de- 
nied any  necessity  for  an  administration  pendente  Uie^  in 
this  case,  that  fact,  coupled  with  the  fact,  if  it  existed,  of  the 
applicants  owning  and  representing  a  larger  interest  in  the 
estate  than  the  caveator,  should  give  them  a  preference  over 
him. 

4th.  Because  the  Court  erred  in  refusing  to  charge,  in  the 
language  of  the  written  request  of  caveator's  counsel^^^That 
while  the  inquisition  of  lunacy  remained  unrevoked,  the  lu- 
natic was  incapable  of  performing  any  act ;  and  any  act 
done  by  him  during  that  period,  is  absolutely  and  conclu- 
sively void  and  of  no  effect''  And  in  charging,  in  lieu 
thereof,  "  if  Littleberry  Lucas  had  a  lucid  interval,  he  was 
competent  to  change  his  residence." 

5th.  Because  the  Court  erred  in  refusing  to  chaige,  in  the 
language  contained  in  the  written  request  of  caveator's  coun- 
sel, ^  that  the  inquisition  of  lunacy,  at  the  time  itwas  taken, 
fixed  the  residence  of  Littleberry  Lucas  in  the  county  of 
Crawford,  and  in  legal  contemplation,  he  continued  to  reside 
there  during  the  continuance  of  the  commission,  and  until 
ihe  inquisition  was  revoked ;  for,  that  a  lunatic,  under  com- 
mission cannot  change  his  residence  without  consent  of  hii 
guardian,  ejTjDre^^  or  implied^  or  unless  he  acts  during  a 
lucid  interval ;  and  it  is  incumbent  on  the  party  clainuqg 
the  act  to  have  been  done  during  a  lucid  interval,  to  estab- 
lish that  fact  by  clear  and  irrefragible  testimony,  excluding 
all  reasonable  doubt  as  to  the  state  of  the  lunatic's  mind  at 
the  time  of  the  act"    And  in  charging,  in  lieu  thereof 
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^  while  the  deceased  remained  a  lunatic,  he  could  nfot  change 
his  residence :  but  if  he  was  restored  to  sanity,  he  had  the 
power  to  change  his  residence ;  but  the  evidence  should 
show  the  restoration  to  sanity  beyond  a  doubt ;  at  least,  it 
should  be  such  as  to  satisfy  the  minds  of  the  jury." 

6th.  In  refusing  to  charge,  in  the  language  as  requested  in 
writing  by  caveator's  counsel,  ^that  in  determining  whether 
a  declared  lunatic  was  restored  to  sanity  at  the  time  the  al- 
leged act  was  done,  the  jury  are  to  look  to  the  state  of  feeling 
and  mode  of  thinking  usual  to  the  individual  when  sane, 
and  if  there  is  a  prolonged  departure  from  such  modes  of 
thinking  and  feeling,  then  the  individual  is  insane,  and  nn- 
less,  at  the  time  of  the  alleged  lucid  interval,  the  state  of  feel- 
ing and  modes  of  thinking  are  such  as  are  usual  to  the  in- 
dividual while  in  a  healthy  state  of  mind,  he  cannot  be  said 
10  enjoy  such  lucid  interval.''  And  in  charging,  in  lieu 
thereof,  ^  that  the  jury  are  to  judge  from  the  testimony, 
whether  Littleberry  Lucas  was  restored  to  sanity." 

7th.  In  refusing  to  charge,  in  the  language  requested  in 
writing  by  caveator's  counsel,  ^  if  the  lunatic  converses  in- 
telligently and  rationally,  at  the  time  of  the  alleged  lucid  in- 
terval,  on  those  subjects  upon  which  he  is  most  deranged, 
then  the  jury  may  consider  the  lucid  interval  as  established ; 
but  if  not,  it  is  otherwise,  and  the  mere  fact  that  he  converses 
intelligently  and  rationally  upon  indifferent  subjects,  affords 
no  suflScient  evidence  of  his  restoration  to  sanity."  And  in 
charging,  in  lieu  thereof,  ^  that  it  was  the  province  of  the 
jury  to  determine,  from  the  evidence,  whether  the  deceased 
conversed  intelligently  and  rationally,  and  was  restored  to 
sanity." 

8tli.  In  refusing  to  charge,  in  the  words  and  langiiage  re- 
quested by  caveator's  counsel  in  writing,  ^  that  in  determi- 
ning the  domicile,  two  things  must  concur,  viz :  actual  resi- 
dence and  intention.  And  intention  cannot  be  imputed  to 
a  Innatic  under  commission,  unless  it  be  clearly  and  concln- 
siTely  shown,  that  he  was  sane  at  the  time  the  allied  act 
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was  done,  and  if  sane  at  the  time,  the  intention  to  make  it 
his  permanent  residence,  must  be  evidenced  by  acts."  And 
in  charging,  in  lieu  thereof,  ^'' that  the  rule  established  by  the 
statute  of  Georgia,  in  relation  to  residence,  was,  that  a  man's 
residence  was  to  be  considered  to  be  where  his  family  perma- 
nently resides,  and  no  declaration  of  intention  was  required 
by  the  statute.  The  residence  of  Littleberry  Lucas  was  where 
his  family  permanently  resided,  and  no  declaration  of  inten- 
tion was  necessary  to  constitute  residence." 

9th.  In  refusing  to  charge,  as  requested,  ^  that  if  Cincin- 
natus  M.  Lucas  stands  in  an  equal  degree  of  relationship  to 
the  said  Littleberry  Lucas  with  the  applicants,  and  has  the 
property  in  possession,  it  should  not  be  taken  from  him  and 
placed  in  the  hands  of  the  other  litigants,  but  the  letters  of 
administration,  if  granted  at  all,  should  be  granted  to  him.'* 
And  in  charging,  in  lieu  thereof,  ^  that  on  the  death  of  Little- 
berry Lucas,  Cincinnatus  M.  Lucas'  letters  of  guardianship 
abated,  and  the  bare  fact  of  his,  (C.  M.  Lucas)  being  in  pos- 
session of  the  property,  gives  him  no  preference  in  law  over 
the  applicants,  to  the  administration." 

loth.  Also  refusing  to  charge,  as  requested,  ^  that  especial- 
ly is  Cincinnatus  M.  Lucas  entitled,  under  the  foregoing  cir- 
cumstances, to  the  administration,  unless  it  is  shown  that  the 
property  is  in  jeopardy,  and  that  Cmcinnatus  M.  Lucas  l^ 
irresponsible,  or  refuses  or  neglects  to  furnish  adequate  rea- 
sonable security;  and  the  jury  is  not  to  presume  that  the 
property  is  in  jeopardy,  or  that  Cincinnatus  M.  Lucas  is  ine- 
sponsible,  or  refuses  or  neglects  to  furnish  adequate  rea- 
sonable security;  but  these  are  facts  the  applicants  are  bound 
to  prove."  And  in  charging,  in  lieu  thereof,  "  that  on  Lit- 
tleberry Lucas'  death,  the  letters  of  guardianship  of  CL  M. 
Lucas  abated,  and  though  his  bond  was  binding  and  good 
up  to  that  time,  yet  his  securities  were  not  bound  for  his  acts 
in  the  management  of  the  property  after  his  letters  abated, 
and  he  oould  not  legally  give  any  bond,  nor  could  any  bond 
be  legally  required  of  him  for  the  safe-keeping  and  forth* 
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coming  of  the   property,  but  upon  granting  administration 
pendente  KteJ*^ 

11th.  Also  refusing,  to  charge  as  requested,  "that  when 
the  applicants  for  the  administration  are  in  equal  degree  to 
the  deceased,  that  one  is  to  be  preferred  who,  in  the  opinion 
of  the  jury,  is  most  competent  to  manage  and  take  care 
of  the  estate."  And  in  charging,  in  lieu  thereof,  "if  either 
of  the  applicants  is  incompetent,  he  should  be  rejected,  and 
this  the  jury  are  to  determine  from  the  evidence." 

12th.  In  refusing  to  charge,  as  requested  by  caveator's 
counsel,  ^'that  inability  to  write  was  evidence  of  incompe- 
tency.*' And  in  charging,  in  lieu  thereof,  "  that  in  law,  the 
fact  of  a  person  being  unable  to  write  his  name,  is  not  a 
ground  of  incompetency." 

Idtk  In  refusing  to  charge,  as  requested  by  caveator's 
counsel,  "  that  if  the  applicants  and  C.  M.  Lucas  stood  in 
equal  degree  of  relationship  to  deceased,  he  was  legally  enti- 
tled to  be  joined  with  them  in  the  administration."  And  in 
charging,  in  lieu  thereof,  "  that  they  could  not  find  for  the 
applicants  and  C.  M.  Lucas,  but  must  find  for  C.  M.  Lucas  or 
the  applicants." 

14th.  Thatthe  verdict  of  the  jury  is  contrary  to  law. 

15th.  That  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence,  and  without  evidence  to  support  it. 

Wherefore,  and  for  divers  other  errors  apparent  in  the 
proceedings  had  in  said  cause,  the  said  caveator  prays  the 
Court  to  grant  him  a  rule  nisi,  calling  upon  the  applicants  to 
show  cause  so  soon  thereafter  as  counsel  can  be  heard,  why 
said  verdict  should  not  be  set  aside,  and  a  new  trial  granted 
upon  the  grounds  aforesaid,  and  counsel  for  caveator  here- 
with present  a  brief  of  the  oral,  and  copy  of  the  ^vritten,  tes- 
timony in  said  cause,  for  approval. 

G.  P.  CULVERHOUSE, 
S.  R.  HUNTER, 
MILLER  &  HALL, 

attorneys  for  Caveators. 
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The  Court  overruled  all  the  grounds,  and  refused  the  mo- 
tion for  a  new  trial.  And  to  this  decision  counsel  for  Cia- 
cinuatus  M.  Lucas  excepts. 

There  was  a  mass  of  testimony  introduced  on  both  sides, 
as  to  the  state  of  testator's  mind,  from  the  time  of  the  inqui- 
sition of  lunacy,  up  to  the  period  of  his  death,  his  lucid  in- 
tervals and  restoration  to  sanity ;  but  as  no  point  is  made  or 
decided  upon  it,  save  the  ground  taken  for  a  new  trial— that 
the  verdict  was  against  its  weight — it  is  deemed  unnecessa- 
ry to  insert  it 

The  charges  of  the  Court,  and  its  refusals  to  charge,  will 
be  seen  and  fully  understood  in  the  recitals  contained  in  the 
grounds  for  a  new  trial. 

CuLVERHOusE  ;  HuNTER ;  and  Hall,  for  plaintiff  in  error. 

Trippe  ;  Norman;  Poe  &  Grier,  for  defendants  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Littlcberry  Lucas  died  leaving  a  writing  which  was  offer- 
ed for  probate,  as  his  will,  in  the  Court  of  Ordinary  of  Mon- 
roe county,  by  Peggy  Lucas  his  widow,  and  James  M.  Par- 
sons, one  of  his  sons-in-law.  His  son,  Cincinnatus  M  Lu- 
cas, filed  a  caveat  to  the  admission  of  the  writing  to  record, 
as  a  will  Thereupon,  Peggy  Lucas  and  James  M.  Parsons, 
applied  for  letters  of  administration,  pendente  lite.  To  this 
application,  Cincinnatus  M.  Lucas  filed  four  objections. 
These  were  overruled  by  the  Court  of  Ordinary  5  and  he  ap- 
pealed to  the  Superior  Court  In  the  Superior  Court,  the 
the  jury  also  overruled  the  objections,  and  found  a  verdict 
for  Peggy  Lucas  and  James  M.  Parsons. 

Cincinnatus  M.  Lucas  then  moved  for  a  new  trial,  and  as- 
signed a  great  number  of  grounds  for  the  motion.  Of  these 
grounds,  all  but  two,  related  to  the  charge  of  the  Court 
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But  there  is  nothing  in  the  bill  of  exceptions  to  show,  what 
it  was,  that  the  Court  charged,  or,  that  the  Court  refused  to 
charge. 

The  motion  for  the  new  trial  recites  certain  things,  as  those 
which  the  Court  charged  and  refused  to  charge ;  but  the  mo- 
tion was  the  mere  act  of  the  movant,  and  its  recitals  do  not 
prove  themselves. 

These  grounds  relating  to  the  charge,  were,  consequently, 
iqected  from  the  bill  of  exceptions,  on  the  motion  of  the 
counsel  for  the  defendant  in  error. 

These  being  rejected  from  the  bill  of  exceptions,  but,  two 
femained;  these  were 

1st,  That  the  verdict  was  contrary  to  law. 

2dly,  That  the  verdict  was  decidedly  and  strongly  against 
the  weight  of  the  evidence,  and  without  evidence  to  support 
it 

The  question  therefore  is,  was  either  of  these  groundit 
good? 

It  is  obvious,  that  neither  could  be  good,  unless  some  one 
of  the  objections  to  the  issuing  of  the  letters,  was  good  in 
law,  and  was  proved  in  fact,  to  the  extent  of  having  the 
weight  of  the  evidence,  decidedly  and  strongly,  in  its  favor. 

Let  us,  then,  go  to  the  objections. 
«  Of  these,  the  second,  was  the  important  one ;  and  to  that^ 
we  will  go  first. 

The  second  was,  that  '^  Littleberry  Lucas'  domicil  was,  in 
l^al  contemplation,  in  Crawford  county,  although  he  died  in 
Monroe;"  andthat,  therefore, the  Court,  (being  the  Court  of 
Ordinary  of  Monroe,)  had  no  jurisdiction  of  the  case. 

This  objection,  if  true  in  fact,  was,  no  doubt,  good  in  law. 

Was  it,  then,  true  in  lact  ? 

Littleberry  Lucas,  a  short  time  before  his  death,  moved 
from  Crawford  county  into  Monroe  county.  And  the  case 
was  such,  that,  if  at  the  time  of  the  removal,  he  was  a  luna* 
tic,  then,  it  was  true  in  fact,  that  the  Court  in  Monroe  had 
no  jurisdiction;  but,  if  at  that  tihxc,  he  was  not  a  lunatic, 
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then,  it  was  not  trnc  in  fact,  that  the  Court  in  Monroe  had 
no  jurisdiction. 

The  question,  therefore,  becomes  this,  was  he  a  hinatic^at 
the  time  of  his  removal  from  Crawford  to  Monroe? 

Much  evidence  on  this  question,  was  submitted  by  both 
sides. 

Amongst  tlic  evidence  submitted  by  C.  M.  Lucas,  was  the 
record  of  an  inquisition  of  lunacj'',  taken  in  Crawford  county. 

From  that  record  it  appeared  that  the  inquisition  was 
founded  on  a  petition  of  C.  M.  Lucas,  tliat  Peggy  LucaSiand 
James  M.  Parsons  had  notice  of  the  inquisition ;  that  the 
commission  after  reciting,  that  it  had  been  represented  to  the 
**  Court  by  the  petition  of  Cincinnatus  M.  Lucas,  that  Little- 
berry  Lucas"  was  "  a  hmatic  idiot  from  age  and  imbecility," 
— ^^  authorized"  tlie  commissioners,  '^  to  examine  by  inspec- 
tion said  Littleberry  Lucas  as  to  his  alleged  lunacy,  idiocy, 
&c.,  and,  to  examine  witnesses  as  to  the  alleged  fact/'  and  to 
make  their  "return"  to  the  Court;  that  the  commissioners 
on  the  30th  of  June  1854,  made  the  following  "report"  to 
the  Court:  "We  find  the  said  Littleberry  Lucas,  an  insane 
lunatic  from  age  and  disease,  and  incapable  of  managing  his 
own  affairs,"  and  that,  thereupon,  the  Court  at  July  Term, 
1854,  appointed  a  person,  guardian  for  Littleberry  Lucas, 
which  person  was  C.  M.  Lucas. 

Littleberry  Lucas's  act  of  removal  from  Crawford  to  Mon- 
ro6,  was  after  this  appointment,  was  sometime  in  the  early 
part  of  1856. 

This  being  so,  the  counsel  for  C.  M.  Lucas,  insist,  first, 
that  this  verdict  was  to  be  considered  as  co?ichiSive 'proof  of 
their  position,  that  Littleberry  Lucas  was,  at  the  time  of  the 
act  of  removal,  a  lunatic ;  secondly,  that,  if  it  was  not,  jpet, 
that  "the  weight"  of  all  the  evidence,  was  "decidedly  and 
strongly"  in  favor  of  the  position. 

First  then,  it  is  true,  that  the  verdict  was  to  be  considered 
as  conclusive  proof,  that  Littleberry  Lucas  was  a  lunatic  at 
the  time  of  his  removal  from  Crawford  to  Monroe. 


ATLANTA,  AUGUST  TERM,  1857.  877 


Lucas  vs.  Parsons  aad  Lucas. 


It  is  a  general  principle,  that  a  judgment  is  conclusive 
noof  as  between  the  parties  to  it,  concerning  the  matters  in 
ssue,  in  the  case  in  which  the  judgment  is  rendered ;  but  is  not 
conclusive,  or,  indeed,  any  proof,  concerning  other  matters. 
This  is  a  principle  that  applies  to  all  judgments  of  all  Courts. 
:t  is  a  principle  as  well  settled  perhaps,  as  any  in  the  law. 

There  is  nothing  in  the-  law,  as  far  as  I  know,  that  makes 
I  judgment  in  an  inquisition  of  lunacy,  an  exception  to  this 
)riiiciple. 

If  then  this  principle  is  to  govern  in  the  present  case,  the 
udgment  in  question,  was  conclusive  proof  as  to  all  the  mat- 
ters that  were  in  issue  before  the  commissioners,  and,  as  to 
no  others. 

What  matters  then,  were  they  that  were  in  issue,  before 
the  commissioners  ?  Certainly,  those  which  the  commis- 
sioners were  authorized  by  the  commission  to  inquire  into, 
and  no  others. 

The  commissioners  were  authorised  by  the  commission  to 
inquire  into  the  matter,  whether  Littleberry  Lucas  was  a 
iunatiCj  as  it  was  "  alleged"  that  he  was ;  that  is,  to  inquire 
whether  his  condition  at  the  time  of  the  making  of  the  in- 
guirjff  was  that  of  a  lunatic.  They  were  not  authorized  to 
inquire  as  to  whether  his  condition  at  any  subsequent  time 
to  that,  would,  or  would  not,  be  that  of  a  lunatic. 

And  the  commissioners,  in  making  the  inquiry,  did  not 
exceed  their  author!  ty.  Their  finding  was  in  the  present  tense 
only.  They  said,  "  we  find  the  said  Littleberry  Lucas  an  in- 
sane lunatic"  That  is, "  we  find  Littleberry  Lucas  to  be  an 
insane  lunatic."  Not,  also,  we  find,  that  he  will  be  one  next 
month  or  next  year. 

The  matter,  then,  and  the  only  matter,  that  was  in  issue  be- 
fore the  commissioners,  and  that  was  considered  by  the  com- 
missioners, was,  whether  the  condition  of  Lucas  at  the  time 
qf  their  inquiry  yVfSiS  that  of  a  lunatic  or  not;  the  matter  wheth- 
er his  condition  would  not  be  that  of  a  lunatic  at  any  sub- 
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sequent  time  to  that,  was,  not  before  them;  nor  was  it  by 
them  considered 

It  follows,  then,  that  if  the  general  principle,  that  a  judg- 
ment is  conclusive  only  as  to  such  matters  as  are  in  issue,  is 
to  govern,  that  the  judgment  or  finding  of  the  commission- 
ers in  this  case,  was  not  conclusive,  or  even  any  evidence 
at  all  as  to  what  would  be  the  condition  of  Lucas  as  to  sani- 
ty, at  any  time  subsequent  to  the  judgment  or  finding. 

Does  it  follow,  then,  that,  if  this  be  true,  the  judgment  or 
finding  is  something  that  cannot  be  used  at  all  as  evidence, 
on  the  question,  whether  Lucas  was  not  in  a  condition  of 
lunacy,  at  some  time  subsequent  to  the  judgment  or  finding  ? 
By  no  means.    The  judgment  may  still  be  used  as  evidence 
of  the  first  importance  on  that  question.    Why?  Because 
the  fact  found  by  the  judgment,  is  evidence  of  the  first  im- 
portance on  that  question ;  and  the  judgment  is  the  only 
thing  that  can  be  evidence  of  the  fact  found  by  the  judg- 
ment   The  fact  found  by  the  judgment,  is,  that  Lucas,  at 
the  time  of  the  judgment y  was  a  lunatie.    This  fact  is  evi- 
dence of  the  first  importance,  on  the  question,  whether  or 
not,  he  was  a  lunatic  at  any  subsequent  time — ^because  of 
the  judgment  ?    no ;  but  because  the  law  says,  that  when  a 
man  is  shown  to  be  in  a  condition  of  sanity  or  insanity,  at  any 
particular  time,  it  shall  be  pre^umedy  that  he  remains  in  thai 
condition^  until  it  is  shown,  that  he  is  in  it  no  longer.    Shtl 
Lun.290.    The  judgment  is  the  only  things  through  which 
we  can  conclusively  get  this/ac/.    If  there  was  any  thing  else 
through  which,  we  could  conclusively  get  the  fact,  it  must 
be  manifest,  I  think,  that  that  thing  would  be  worth,  just  as 
much  as  the  judgment,  on  the  question  of  sanity  or  insanity 
at  the  future  time.    For  example,  suppose  the  law  were,  that 
the  opinion  of  a  man's  family  physician  should  be  conclu- 
sive on  the  question  of  his  sanity  or  insanity;  and,  that,  in 
this  case,  Lucas's  family  physician  had,  on  the  same  day  on 
which  this  judgment  was  made,  pronounced  the  opinion, 
that  Lucas  was  insane ;  now,  supposing  this,  then,  I  say,  (bar 
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^M  J  ^^  — -^      T^M. ...        _         m_  _  !■■■-■■  - 

it  seems  manifest  to  me,  that  this  opinion  would,  on  any 
question,  as  to  Lucas's  future  sanity  or  insanity,  be  worth 
just  what  this  judgment  would  be  worth  on  any  such  ques- 
tion. 

This  fact,  viz.,  that  Lucas  was  insane,  at  the  time  of  the 
judgment,  was  all  that  the  judgment  gave  us ;  whether  he 
would  still  be  so,  or  not,  at  the  time  of  his  removal  to  Mon- 
roe, was  what  the  judgment  could  not  give  us.  The  judg- 
ment was  the  act  of  man,  and  man  knows  not  what  a  day  may 
bring  forth. 

What  then  is  the  result  ?  This ;  that  this  judgment  is  con- 
clusive evidence  of  the  fact  j  that  Lucas  was  insane  at  the 
time  the  judgment  was  made,  and  of  that  fact  only ;  and^ 
that,  that  fact  is  strong^  but  not  concltuive  evidence,  that  Lu- 
cas was  still  insane  at  the  time  of  his  removal. 

This  is  the  conclusion,  then,  to  which  we  must  come,  if 
we  consider  the  case  to  be  governed  by  that  well  settled  prin- 
ciple, that  a  judgment  is  conclusive  of  the  matters  in  issue, 
but,  of  no  others. 

Again,  it  would  seem  to  follow,  that  if  a  judgment  of  this 
sort  is  conclusive,  to  show  the  person,  the  subject  of  it,  in- 
sane, when  the  question  concerns  an  act  of  one  kind,  it  would 
have  to  be  equally  conclusive  to  show  the  person  insane, 
when  the  question  concerned  an  act  of  any  kind.  But  it  is 
admitted  that  this  is  not  so.  It  is  admitted,  that  such  a  judg- 
ment is  not  conclusive,  to  show  the  person  insane,  when  the 
question  concerns  an  act  of  marriage,  an  act  of  testamenta- 
tion or  an  act  of  crime.  And  acts  of  these  kinds  are  of  the 
very  highest  importance,  and  of  not  unfrequent  occurrance. 

To  say,  that  such  a  judgment  is  not  conclusive,  when  the 
question  concerns  any  acts  of  these  kinds,  and  is  conclusive, 
when  the  question  concerns  any  act  of  any  other  kind,  is  to 
say  what  may  easily  lead  to  great  absurdity.  Suppose  this 
case,  a  man  is  sued  criminally,  and  also,  sued  civilly,  for,  say, 
the  same  assault  and  battery.  He  pleads  in  both  cases,  a 
.judgment  previously  rendered,  finding  him  a  lunatic    Is  it 
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not  absurd  to  say,  that  in  the  civil  suit,  the  judgment  shall 
be  conclusive  evidence  of  his  plea ;  in  the  criminal  suitynot? 
Is  it  possible,  to  think  that  the  men  who  pronounce  such  a 
judgment  as  this,  on  a  person,  conceive  themselves  to  be  say- 
ing— ^'^we  find,  that  if  this  person  shall  do  any  act  that  will 
be  both  a  crime,  and  a  private  wrong,  the  act,  so  fiur  as  it 
may  be  an  act  that  is  a  private  wrong,  will  be^  beyond  ques- 
tion, the  act  of  a  lunatic ;  but  the  act  so  far  as  it  may  be  an 
act  that  is  a  crime,  will  not  be,  beyond  question,  the  act  of  a 
lunatic.'^ 

Thus  far,  then,  what  have  we  ?  We  have  these  proposi- 
tions: I.  That  a  judgment  is  conclusive  of  the  matters  in 
issue,  and  of  no  others.  2.  That  there  is  nothing  making  a 
judgment  on  an  inquisition  of  lunacy,  an  exception  to  this 
rule.  3.  That,  in  the  inquisition  under  consideration,  the 
question  as  to  the  time  of  the  lunacy,  was,  whether  Lucas 
was  a  lunatic  at  the  time  of  the  judgment ;  and  not,  whether 
he  would  not  be  still  a  lunatic  at  a  time,  after  the  judgment 
viz.  the  time  of  his  removal  to  Monroe.  4.  That,  it  is,  be- 
yond dispute,  true,  that  judgments  in  such  inquisitions^  are 
not  conclusive,  when  the  future  act  of  the  lunatic,  in  ques- 
tion, is  a  testamentary,  a  matrimonial,  or  a  criminal  act 

Why  then  can  we  not  here  conclude  that  this  judgment 
was  not  concliunue  proof  that  Lucas  was  insane,  at  the  time 
of  his  removal  to  Monroe  ?  It  is  said,  that  decisions  prevent 
us;  decisions  aided  by  considerations  of  expediency.  Is 
this  so  ? 

What  then  do  decisions  say  ? 

Of  decisions,  Beverly's  case  is,  I  believe,  the  first,  and  the 
one  by  which  all  the  rest,  directly  or  indirectly,  justify  them- 
selves. 

^  In  a  bill  depending  in  the  Court  of  requests,  between 
Snow,  plaintiff,  and  Beverly,  defendant ;  the  matter  was,  thst 
Snow  had  made  a  bond  to  the  defendant  in  1000/,  and  in 
the  said  Court  would  be  relieved,  because  at  the  time  of  tbe 
making  of  the  said  bond,  he  was  non  compos  mentis;  and 
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this  term,  I  moved  the  Court  of  Kingsbench,  to  have  a  pro- 
hibitiony'^to  stay  the  said  suit  in  the  Court  of  Requests,  be- 
cause the  matter  was  not  determinable  there.  And  upon 
this  case,  two  points  upon  argument  and  on  good  considera- 
tion, were  unanimously  resolved  per  tot.  Cur  ?  1.  Thai 
eveYj  deed,  feoffment  or  grant  which  any  man  non  compos 
mentis  makes,  is  avoidable,  and  yet  shall  not  be  avoided  by 
himself,  because  it  is  a  maxim  in  law,  that  no  man  of  full 
age,  shall  be  in  any  plea  to  be  pleaded  by  him,  received  by 
the  law  to  stultify  himself,  and  disable  his  one  person." 
^  2.  It  was  resolved,  that  it  beiug  against  an  express  maxim 
of  the  common  law,  that  the  party  shall  not  disable  himself, 
that  he  shall  not  have  for  it  relief  in  any  Court  of  equity,  for 
that  would  be  in  subversion  of  a  principle  and  ground  in 
law/'  4.  Coke  124.  This  is  the  whole  of  the  case^  if  what 
makes  a  case,  are  the  facts  of  it,  and  the  decision  upon  the 
facts. 

And  from  what  we  here  have  of  the  case,  we  cannot  tell, 
whether  there  had  or  had  not,  ever  been  any  judgment  in 
an  inquisition  of  lunacy  finding  Snow  a  lunatic;  and  there- 
fore, we  cannot  say — that  the  question,  as  to  the  conclusive- 
ness of  such  a  judgment  to  show  Snow  a  lunatic  when  he 
made  the  bond,  was  ever  before  the  Court ;  but  from  what 
we  have  here,  we  can  say,  that  if  the  question  was  before 
the  Court,  then  that  the  Court  decided  that  the  judgment  not 
only  was  not  conclusive  that  Snow  was  then  a  lunatic,  but 
that  neither  it,  nor  any  other  evidence,  was  so  much  as  ad« 
missible,  to  show  that  fact. 

This  case  then  considered,  in  its  facts,  and  in  the  decision 
upon  those  facts,  serves  to  prove  anything  else  rather  than, 
that  a  judgment  of  the  kind  in  question,  is  conclusive  to 
show  the  person,  the  subject  of  it,  a  lunatic  at  a  time  stibse- 
gueni  to  the  judgment 

But  this  case  is  accompanied  by  many  observations  of 
Lord  Coke's  own ;  and  it  is  said,  that  some  of  these  serve  to 
prove  this,  if  the  case  itself  does  not 
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Is  this  true  ? 

The  observations  relied  upon,  are  to  the  effect,  that  all 
alienations  of  lands  or  goods,  made  by  a  lunatic^  after  ^qffict 
Jbund/^  are  void. 

[L]  But  this  is  not  saying,  that  other  acts  than  those  of 
alienation,  are  void.  There  was  a  special  reason  why  acts 
of  alienation  should  be  void.  The  prerogative  act  of  17  Ed. 
2  ch.  10,  gave  to  the  King  the  custody  of  the  lands  and,  (by 
construction,)  the  goods  of  a  lunatic,  and  imposed  upon  the 
King  the  duty,  of  maintaining  the  lunatic  and  his  family, 
out  of  them,  and  to  that  end,  declared  that  they  should  in 
^  no  wise  be  alienated."  The  observations  of  Iiord  Coke  are 
by  way  of  comment  on  this  statute. 

[2.]  Nor  is  this  saying,  that  the  finding  on  the  inquest  of 
office  is  conclusive.    And  that  is  the  point 

On  the  contrary,  there  is  enough  to  be  found  in  these  very 
observations  themselves,  as  I  think,  to  show  that  Lord  Coke 
did  not  himself,  consider  such  a  finding  conclusive ;  there 
certainly  is  elsewhere  in  the  same  book.  Among  these  ob- 
servations is  this,  that  the  alienee  of  the  lunatic,  could  not, 
even  after  office  found,  be  dispossessed  by  the  King,  until  he 
had  been  sued  by  the  King,  in  scire  facias.  What  was  the 
need  of  a  sci.fa.,  if  the  judgment  in  the  inquest  of  office,  was 
conclusive. 

But  in  "the  case  of  the  Wardens  and  Commonalty  of  Sad- 
lers,"  reported  in  this  same  fourth  book,  p.  956,  Lord  Coke 
says :  "  But  yet  as  well  a  traverse,  as  a  monsti^  dt  droit  was 
at  the  com.  law  as  well  concerning  frnk.  and  inheritance, 
as  chattels  real,  for  in  all  cases  where  by  the  office  land  is  not 
in  the  K's  hands,  nor  the  K  thereby  in  possession,  but  the 
K.,  by  the  office  is  only  entitled  to  an  action,  and  can't  make 
a  seizure  without  suit,  there  in  a  scire  facias  brought  by  the 
King  in  the  nature  of  such  action  to  which  he  is  entitled,  the 
party  may  upon  the  said  scire  f octets  appear  and  traverse  the 
office  at  the  common  law,  for  the  party  is  in  possession,  and 
upon  the  matter  found  for  him  shall  not  have  any  amoveas 


ATLANTA,  JUNE  TERM,  1857.  283 


Lucas  vt.  Parsons  and  Lucas. 


inanus  because  by  the  office  nothing  [was  at  the  K's  hands, 
but  the  K  shall  be  barred  of  his  action." 

From  all  this  it  is  plain  I  think,  that  Lord  Coke  did  not  in 
his  aforesaid  observations,  in  Beverly's  case  mean  to  be  un- 
derstood as  saying,  that  the  finding  in  an  inquest  of  office  is 
conclusive. 

It  is  not  true,  then,  that  there  is  anything  in  these  obser- 
vations of  Lord  Coke,  to  sustain  the  position  of  the  counsel 
for  the  plaintiff,  that  the  judgment  on  the  present  inquisition, 
is  conclusive. 

If  we  pass  from  Beverly's  case  to  other  decisions,  we  find 
them,  again  and  again  sayingj  that  such  a  judgment  is  not 
conclusive.  I  refer  merely  to  two,  Segesson  vs.  Sealey^  2  Atk. 
413,  andFaulder  vs.  Silkj  3  Campb.  126.  See  Shelf  or  don 
Zww-64,  260,  261,223. 

But,  it  was  allied,  that  these  cases  counted  for  nothing, 
because  in  them,  the  act  as  to  which  the  question  was,  was 
an  act  done  bqfore  the  judgment  finding  the  lunacy,  although 
done  within  the  time  covered  by  the  judgment — the  judg- 
ment being  one,  finding  that  the  person  was  a  lunatic  at  the 
time  of  the  judgment,  and  for  a  specified  time  previously. 

But,  I  say,  that  if  the  judgment  is  not  conclusive  as  to  such 
acts,  much  less  ought  it  to  be  conclusive  as  to  acts  done  after 
the  judgment  Such  acts,  it  does  cover  and  does  pass  upon ; 
acts  done  after  the  judgment,  it  does  not  cover,  does  not  pass 
upon. 

In  every  commission  under  the  English  law,  it  is  express- 
ly enjoined  upon  the  commissioners,  "to  enquire"  "whether'* 
(A,  B.)  "b  a  lunatic,"  "and  if  so,  from  what  time,"  &c.  SheL 
Lun.  630. 

But  indeed,  that  office  was  not  conclusive,  but  was  travers- 
able, according  to  the  English  decisions  does  not  admit  of  a 
doubt  Nay  more  also  it  was  traversable  not  merely  at  com- 
mon law  but  also  by  statute.  Com.  Dig.  Prerogative  D.  89, 
2).  84,  Traverse  of  office. 

The  English  decisions  then  do  not  seem  to  sanction  the 
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position  that  the  judgment  in  inquisitions  of  this  sort  is  con- 
clusive^ They  are  the  decisions  which  we  are  bound  to  fol- 
low when  we  are  bound  to  follow  any.  Them  we  have  fol- 
lowed already,  in  another  case,  in  respect  to  this  same  inqui- 
sition. 21  Go.  JR.  447,  Field  and  Adams  vs.  Lucas.  In  that 
case,  we  held  the  inquisition  not  conclusive. 

There  is  a  division  among  the  American  cases;  but  we 
see,  in  such  of  those>cases  as  maintain  the  judgment  to  be 
conclusive,  nothing  to  make  us  change  our  own  decision. 

As  to  the  argument  from  expediency,  there  is,  perhaps, 
as  much  to  be  said,  on  the  score  of  expediency,  on  one  side 
of  the  question,  as  on  the  othe^. 

Hold  the  judgment  conclusive,  and  you  subject  the  com- 
munity to  greater  chance  of  being  cheated  and  defrauded  by 
the  lunatic;  hold  the  judgment  not  conclusive,  and  you  sub- 
ject the  lunatic  to  greater  chance  of  being  cheated  and  de- 
firauded  by  the  community.  But  when  you  say,  as  we  do, 
that  the  judgment  finds  a  fact  from  which  a  very  atrongy 
though  not  a  conclusive  presumption  of  lunacy  arises,  you 
give  the  lunatic  pretty  good  protection;  better  than  that 
which  the  law  gives  to  the  weak  minded  who  yet,  are  not 
quite  at  the  stage  of  lunacy.  The/aci  which  judgment  finds 
is,  that  the  party  is  a  lunatic  at  the  time  of  the  judgment 
The  law,  from  this  fact,  presumes,  strongly  presumes,  that  he 
will  remain  so.  Men  will  not  be  anxious  to  encounter  this 
presumption.    Here  is  reasonable  protection  for  the  lunatic. 

[1.]  Upon  the  whole,  then,  we  think,  that  this  inquisition 
was  not  conclusive  to  show,  that  Littleberry  Lucas,  the  sub- 
ject of  it,  was  a  lunatic  at  the  time  of  his  removal  firom 
Monroe  to  Crawford. 

The  next  question  is,  was  not  the  "  weight^*  of  all  the  evi- 
dence, ^decidedly  and  strongly''  in  favor  of  its  being  true, 
that  he  was  a  lunatic  at  that  time.    We  think  not 

It  would  be  useless  labor,  to  go  into  a  detail  of  all  the  reti- 
sons  we  have,  for  this  opinion.  Suffice  it  to  sfiy  first,  that 
the  evidence  going  to  show  that  Lucas  was  not  a  lunatic  at 
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the  time  of  his  removal,  applied  to  the  time  of  his  removal, 
a  short  time  before,  and  a  short  time  after ;  and  that,  of  all  the 
evidence  going  to  show  that  he  was  a  lunatic  at  that  time* 
none  aj^Iied  to  this  period,  but  all  of  it  to  an  earlier  period* 
Secondly^  that  the  will  made  by  him,  seems  to  have  beea,  as 
natural,  and  as  just,  (^afficious")  as  it  was  possible  for  a  will 
to  be.  Indeed,  the  will  was  but  a  revocation  of  a  previous 
will,  on  the  ground  that  it  was  unjust,  and  the  expression  of 
a  wish,  that  his  property  should  be  distributed  ^under  the 
laws  of  Georgia." 

I  proceed,  then,  to  the  other  objections  presented  to  the 
granting  of  the  letters  pendente  lite. 

Of  these,  the  first  was,  that  the  property  of  tlie  deceased^ 
was  in  the  hands  of  Cincinnatus  M.  Lucas  under  a  bond 
with  good  sureties — the  bond  which  he  had  given,  as  guar- 
dian. 

The  third  was,  that  Peggy  Lucas,  one  of  the  applicants  for 
the  letters,  could  neither  read  nor  write. 

The  ibnrth  and  last  was,  that  C.  M.  Lucas  was  himself^ 
better  entitled  to  the  letters  than  the  applicants,  and  that,  if 
lettan  were  to  be  granted,  he  applied  for  them. 

[1.]  One  general  remark  maybe  made,  as  applicable  to  all 
of  these  grounds ;  they  were  all  grounds,  appealing,  not  to 
Um^  ba^  to  the  discretion  of  the  Ordinary.  The  Ordinary 
had  the  power  under  the  law  to  make  the  decision  which  he 
didmaka 

The  Act  of  1805,  says,^but  the  said  Court  of  Ordinary  may 
pending  such  appeal,''  ( such  an  appeal  as  there  was  in  the 
present  case,)  ^grant  temporary  letters  to  collect  the  estate  of 
the  deceased.''  Cobb  Dig.  283.  The  old  act  had  ^shalP^  in 
plaee  of  ^hm^."    Id.  3ll. 

So  by  the  Act  of  1789,  the  Court  of  Ordinary  has  power  to 
grant  letters  to  any  of  the  distributees.  There  is  nothing  in 
the  acty  that  restricts  this  power  so,  as  to  make  it  the  duty  of 
die  Court,  to  grant  the  letters  to  one  of  the  distributees,  rath- 
er tfamn  another,  nothing,  that  sajrs,  that  inability  in  a  distrib- 
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utee  to  read  or  write,  shall  disqualify  him  for  receiving  lettets. 
Id.  305,291. 

We  cannot  say  that  we  see  anything  in  the  case  sufficieEii 
to  show  in  the  Ordinary  an  abuse  of  this  discretion. 

The  defect  then  about  these  three  objections  is  that  they 
are  not  good  in  law. 

The  defect  about  the  other  was  as  we  have  seen  that  it  was 
not  good  in  fact. 

The  result  is,  that  the  verdict,  in  our  opinion,  was  neither 
contrary  to  law,  nor  to  the  weight  of  the  evidence. 

Therefore  we  must  affirm  the  judgment  refusing  the  new 
trial. 

Judgment  affirmed. 


John  Pinckabd,  plaintiff  in  error,  vs.  Sarah  A.  Pinckard, 

defendant  in  error. 

In  a  suit  for  divorce,  against  the  husband,  an  order  was  made,  requiring-  Jiiiii 
to  pay  the  wife,  a  certain  sum,  at  a  fee  to  her  counsel,  and  certain  montiily 
sums,  as  alimony  for  herself^  he  failed  to  pay  her  any  thing,  and  a  rule  was 
taken  against  him,  requiring  him  to  show  cause,  why  he  should  not  be  com- 
mitted  for  a  contempt ;  he  showed,  for  cause,  the  state  of  his  pecuniary 
means ;  and  the  state  of  his  bodily  health.  The  state  of  these  was  anch, 
as  to  make  it  apparent,  that  the  sums  required  of  him  by  the  order,  were  too 
large.  The  Court  made  the  rule  absolute.  Reldy  that  instead  of  doing  this, 
the  CJourt  ought  to  have  reduced  the  sums  requiried  of  the  hnaband,  in  the 
order. 

Libel  for  Divorce,  in  Monroe  Superior  Court    Decision 
by  Judge  Cabiness,  at  Chambers,  July,  1857. 

Motion  to  commit  for  contempt 

In  answer  to  a  rule,  calling  upon  John  Pinckard,  the  de- 
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fendant  below,  to  show  cause  at  Changtbers,  why  he  should 
not  be  committed  for  a  contempt  of  the  Court,  in  jfailing  and 
refusing  to  pay  a  certain  sum  or  sums  of  money,  which,  by 
a  former  order  of  the  Court,  made  in  this  case,  he  was  re- 
quired and  directed  to  do,  for  counsel  fees  and  alimony /Ten- 
dente  Kte,  adjudged  to  libellant  Respondent  showed  for 
cause, 

1st  That  he  could  not  be  called  on  to  answer,  nor  could 
any  order  be  made  in  the  premises,  at  Chambers,  but  only  at 
and  during  the  Term  of  the  Court    This  was  by  demurrer. 

2d.  That  from  his  veiy  limited  means,  he  was  unable  to 
pay  the  amount  which  he  was  ordered  to  do.  And  respond- 
ent sets  out  the  property  which  he  owns,  his  means  of  sup- 
port, atad  the  condition  and  circumstances  of  himself  and 
family.    This  was  by  answer. 

Upon  hearing  the  rule,  answer  and  eridence,  the  Judge 
made  the  rule  absolute,  and  respondent  was  ordered  into  the 
custody  of  the  Sheriff,  until  said  contempt  should  be  pui^ed, 
by  the  payment  of  the  amount  adjudged  and  allowed  for  ali- 
mony pendente  lUe^  and  counsel  fees. 

To  this  decision  counsel  for  respondent  excepted,  and  as- 
signs the  same  as  error. 

Gibson  ;  and  Harman  &  Polhill,  for  plaintiff  in  error. 

Tripps,  for  defendant  in  error. 

By  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

The  answer  of  John  Pinckard  to  the  rule  nisi,  was,  that 
he  had  had  no  money  or  effects,  out  of  which  to  pay  the  mo- 
ney required  of  him  except,  about  twenty-five  dollars  in  cash, 
(which  he  had  spent  in  clothing  and  other  necessaries,  for 
himself  and  a  son  about  eight  years  old,)  and  a  negro  man 
and  a  negro  boy  whose  joint  hire  was  exhausted  in  the  sup- 
port of  himself  and  his  said  son.  That  by  reason  of  bodily 
infirmity  he  was  wholly  unable  to  labor  for  any  purpose 


288  SUPREME  COURT  OF  GEORGIA. 


Pinckard  vs.  Piackard. 


whatever;  and  that  his  failure  to  pay  said  money  was  notfirom 
a  design  on  his  part  to  commit  a  contempt  of  Court 

No  issue  was  taken  on  this  answer.  The  answer  there- 
fore, is  to  be  taken  to  be  true. 

And  it  amounts  to  saying,  that  the  money  and  property 
mentioned  in  it,  were  all  the  money  and  property  that  John 
Pinckard  had  had,  since  the  order  had  been  passed,  requi- 
ring him  to  pay  the  sums  of  money  mentioned  in  the  order. 

Those  sums  were,  IllOO,  as  a  fee,  to  the  counsel  of  Mrs. 
Pinckard,  and  between  $60,  and  $100,  as  alimony  at  (17  a 
month,  to  Mrs.  Pinckard. 

We  think  that  if  the  answer  was  true  (and  we  are  obliged 
to  take  it  to  have  been  true,  as  the  case  stands,)  the  sums  re- 
quired of  John  Pinckard  were  too  large ;  and,  therefore,  we 
think  that,  either  the  order  for  their  payment  must  have  been 
improvidently  granted,  or,  that,  after  the  order  was  granted, 
a  change  of  some  sort  occurred  in  his  pecuniary  affiur^  by 
which  his  means  were  so  much  reduced,  as  to  imder  the 
sums  required  of  him,  by  the  order,  excessive. 

But  if  the  sums  required  of  him  were  too  large,  the  Court, 
we  think,  should  have  reduced  them  instead  of  exacting 
them  to  the  full 

And,  therefore,  we  think,  that  the  Court  was  wrong  in 
making  the  rule  absolute,  and  ordering  him  to  jaiL 

This  view  is  founded,  exclusively,  upon  the  assumption, 
that  the  answer  is  true.  Of  course,  Mrs.  Pinckard  may  take 
issue  upon  the  answer.  And  if  she  does  take  issue  on  it  ? 
The  course  of  the  Court  below,  ought  to  be  regulated,  by 
what  shall  be  developed  on  the  trial  of  that  issue. 

It  becomes  needless  to  notice  the  judgment  on  the  de 
murrer. 

Judgment  reversed. 
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John  Garneb,  plaintiff  in  error,  vs.  John  Byard,  defendant 

in  error. 

A  tenaot  has  the  right  to  assign  his  lease,  but  he  eannot  substitute  another  pay- 
master in  his  stead,  without  the  consent  and  acceptance  of  the  landlord. 

Assumpsit,  in  Upson  Superior  Court.  Tried  before  Judge 
Cabiness,  May,  1857. 

This  was  an  action  of  assumpsit  brought  by  John  Byard 
against  John  Garner,  on  the  following  promissory  note,  viz  r 

0200.  On  or  before  the  first  day  of  January,  1856, 1  pro- 
mise to  pay  John  Byard,  or  bearer,  two  hundred  dollars,  to 
be  paid  monthly,  and  proportionally,  until  the  full  amount 
of  two  hundred  dollars  is  paid,  commencing  to  pay  the 
twelfth  part  of  the  above  mentioned  two  hundred  dollars,  on 
the  first  of  January,  1855,  and  so  on,  through  the  year,  until 
the  above  mentioned  amount  shall  be  paid,  for  house  rent,  in 
the  city  of  Columbus,  Geo.,  value  received ;  Dec  5, 1854 ;  for 
four  rooms,  and  the  privilege  of  the  half  cellar. 

Columbus,  Georgia. 

(Signed)  JOHN  GARNER. 

Defendant  pleaded : 

1st  The  general  issue. 

Sd.  Failure  of  consideration,  in  this  that  plaintiff  failed  and 
refused  to  give  defendant  possession  of  the  house  rented,  and 
for  which  the  note  sued  on  was  given ;  and, 

dd.  That  plantiff*  occupied  said  house  himself,  during  the 
year  1856,  and  is  indebted  to  defendant  for  use  and  occupa- 
tion thereof,  the  sum  of  two  hundred  dollars,  and  which  he 
pleads  as  a  sett-ofi*  to  plaintiff'-s  demand. 

It  appeared  from  the  evidence  on  the  trial,  that  the  note 
sued  on  was  given  for  the  rent  of  a  house  on  Bridge  Street, 
in  the  city  of  Columbus,  and  in  which  plaintiff"  lived  in  De- 
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cember,  1854,  and  he.  occupied  the  house  during,  or  nearly 
all  of  the  year  1855. 

A  Mr.  Allen,  an  agent  of  defendant,  between  the  1st  and 
15th  of  January,  1855,  went  to  see  plaintiff,  who  was  theii 
living  in  the  house,  to  rescind  the  contract,  as  the  defendant 
had  concluded  not  to  come  to  Columbus.  Plaintiff  refused 
to  rescind.  Allen  then  rented  the  house  to  a  Mr.  West,  who 
called  on  plaintiff  and  demanded  possession,  which  plaintiff 
refused,  saying  he  would  give  possession  to  no  one  but  Gar- 
ner. He  did  not,  however,  dispute  or  question  Allen's  au- 
thority as  agent  of  defendant,  or  that  West  had  sub-let  the 
premises  from  said  agent. 

The  Court  charged  the  jury,  that  defendant  had  no  right 
to  rent  the  premises  to  a  stranger  without  the  consent  of  (he 
plaintiff,  and  his  refusal  to  deliver  possession  to  any  one  ex- 
cept defendant,  did  not  constitute  a  failure  of  consideration, 
and  notwithstanding  such  refusal,  he  was  entitled  to  recover 
the  note.    If  the  agent  of  defendant  demanded  possession  of 
the  house,  to  be  used  and  occupied  by  defendant  himself  the 
refusal  to  deliver  possession  to  the  agent,  was  equivalent  to 
a  refusal  to  deliver  possession  to  defendant,  and  if  such  was 
the  fact,  it  was  a  failure  of  consideration,  and  plaintiff  was 
not  entitled  to  recover.     But  if  the  agent  demaaded  posses- 
sion with  the  view  of  renting  it  to  some  one  else,  the  plain- 
tiff had  the  right  to  refuse  to  deliver  possession  for  such  pur- 
pose, and  such  refusal  did  not  amount  to  a  failure  of  consid- 
eration ;  and  if  plaintiff  refused  to  deliver  possession  to  the 
agent  on  a  general  demand,  but  expressed  his  willingness  to 
deliver  possession  to  defendant  himself,  for  his  own  use  and 
occupation,  such  refusal  did  not  bar  plaintiff's  right  of  recov- 
ery on  the  note. 

If  defendant  rented  the  house,  but  by  his  own  voluntary 
act,  failed  to  occupy  it,  he  was  nevertheless,  bound  to  pay  the 
amount  of  the  note  given  for  the  rent,  and  he  is  not  entitled 
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to  a  set-oif  for  use  and  occupation  of  the  house  by  plaintiff, 
during  the  time  for  which  it  was  rented.  If  defendant  saw 
proper  to  let  it  remain  unoccupied,  it  was  his  right  to  do  so, 
but  he  was  still  bound  for  the  rent ;  and  if  plaintiff  used  and 
occupied  the  house,  thus  abandoned,  he  was  not  liable  to  de- 
fendant ex  contractu  for  use  and  occupation,  but  was  liable 
as  a  trespasser,  and  such  liability  was  not  a  proper  subject 
matter  of  set-off 

The  jury  found  for  the  plaintiff  the  full  amount  of  the 
note. 

Counsel  for  defendant  moved  for  a  new  trial : 
1st  Because  the  charge  of  the  Court  was  erroneous  and 
contrary  to  law. 

2d.  Because  the  verdict  was  contrary  to  law  and  evidence. 

The  Court  overruled  the  motion  for  a  new  trial,  and  coun- 
sel for  defendant  excepts. 

J.  M.  Smith,  for  plaintiff  in  error. 

James  W.  Greene,  for  defendant  in  error. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Amongst  other  things,  the  Court  charged  the  jury,  in  this 
<:a8e,  that  the  defendant.  Garner,  had  no  right  to  sub-let  the 
premises,  for  the  rent  of  which  the  note  was  given,  to  a  stran- 
ger, without  the  consent  of  the  landlord,  and  that  the  refusal 
of  the  plaintiff  to  deliver  possession,  for  that  purpose,  did  not 
constitute  a  failure  of  the  consideration,  of  the  note. 

Is  this  true  ?    For  upon  this  proposition  the  case  hangs. 

In  Smithes  Law  qf  Landlord  and  Tenant j  p.  356,  the  doc- 
trine upon  this  subject  is  thus  correctly  stated  :  '^  But  though 
a  lease  is  necessarily  a  contract,  yet  it  is  a  contract  which 
creates  an  estate ;  and  by  the  law  of  England  an  estate  is  as- 
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signable,  although  a  contract  is  not  so.  And  the  landlord, 
therefore,  may  assign  even  his  estate  in  remainder ;  the  ten- 
ant  his  estate  in  his  turn ;  and  thus  the  parties  to  the  rela- 
tion may  be  altered,  either  by  a  change  of  landlord  or  a 
change  of  tenant." 

True  the  tenant  cannot  substitute  a  new  pajrmaster,  with- 
out the  acceptance  of  the  landlord ;  but  this  was  not  proposed 
in  this  case.    Garner  was  to  remain  bound  for  the  rent 

If,  then,  Byard  refused  to  deliver  possession,  except  upon 
terms  which  he  had  no  right  to  exact,  but  used  and  occupied 
the  premises  himself.  Garner  had  a  right  to  repudiate  the 
contract,  which  he  did ;  and  the  consideration  of  the  note 
has  failed. 


Judgment  reversed. 


John  W.  Wheeler,  plaintiff  in   error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

(1.]  On  the  trial  of  W.  the  payings  of  H.  were  crivcn  in  evidence  against  W. 
Afterwards  the  Court  ruled  out  all  of  the  Kaying9,  except  those  uttered  in  the 
preflcnco  of  W..  but  did  not  specify  which  were  those  that  wer«  ottered  in 
his  presence,  and  which  were  those  that  were  uttered  not  ia  his  presence. 
No  complaint  was  made  of  tiie  failure  to  do  this,  until  after  verdict. 

Ileldf  That  the  failure  to  do  it,  was  not  a  good  ground  for  a  new  trial. 

[2.]  The  admission  of  illegal  testimony,  is  not  a  ground  to  justify  Uiis  Conn  ia 

granting  a  new  trial,  if  that  testimony  was  unimportant,  and  if  no  motion  hr 

a  new  trial  was  made  in  the  Court  bdoic. 

Indictment  for  negro  stealing,  in  Monroe  Superior  Court 
Tried  before  Judge  Pouters,  at  March  Term,  1857. 

Anderson  Hudgins,  John  W.  Wheeler  and  Alfred  Hudgins 
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were  indicted  for  stealing  a  negro  fellow,  named  Ned,  the 
property  of  John  D.  M cCowen. 

John  W.  Wheeler  was,  at  March  Term,  1857,  put  upon  his 
trial,  and  pleaded  not  guiltj\ 

The  jury,  under  the  evidence  and  charge  of  the  Court,  found 
the  prisoner  guilty. 

Counsel  for  the  prisoner  thereupon  tenders  his  bill  of  ex- 
ceptions, and  therein  assigns  the  following  errors,  to- wit : 

Ist  Because  the  Court  erred  in  admitting  the  testimony  of 
Floyd  McAlpin,  proving  the  sayings  of  Anderson  Hudgins. 

2d.  Biecause  the  Court  erred  in  admitting  the  testimony  of 
John  G.  Snead,  proving  the  sayings  of  Anderson  Hudgins. 

3d.  Because  the  Court  erred  in  admitting  the  testimony  of 
Solomon  Pruitt,  proving  the  sayings  of  Anderson  Hudgins. 

4lh.  That  the  Court  erred  in  permitting  the  sayings  of  the 
negro  to  be  proved  by  Harvey  Wheeler. 

5th.  That  the  Court  erred  in  permitting  the  sayings  of  the 
negro  to  be  proven  by  Thomas  Martin. 

6th.  That  the  Court  erred  in  permitting  the  sayings  of  the 
negro  to  be  proven  by  Daniel  Wheeler. 

7th.  That  the  Court  erred  in  refusing  to  permit  defendant 
to  prove  by  the  witness,  Dickey  W.  Collier,  that  John  D. 
McCowen,  a  witness  for  the  State  and  owner  of  the  negro, told 
him  three  or  four  days  after  the  negro  ran  away,  in  the  road, 
not  far  from  said  McCowen's  house,  that  he,  McCowen,  had 
whipped  the  negro  and  he  ran  away. 

8th.  That  the  Court  erred  in  refusing  to  allow  defendant 
to  prove  by  D.  W.  CoMier  that  the  negro  was  whipped  severe- 
ly by  John  D.  McCowen,  early  Monday  morning,  between 
daylight  and  breakfast,  on  the  week  he  left. 

9th.  That  the  Court  erred  in  refusing  to  charge  the  jury  as 
requested  by  prisoner's  counsel. 

10th.  That  the  Court  erred  in  charging  the  jury,  that  the 
reasons  assigned  in  the  request  of  prisoner's  counsel,  did  not 
apply  to  such  a  case  as  this,  but  to  cases  where  the  party 
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making  the  confessions^  is  under  arrest  at  the  time  they  are 
made. 

Trippe,  for  plaintiff  in  error. 

Hammond  &  Son  ;  and  Peeples,  contra. 

By  the  Court — Benning,  J.  delivering  the  opinion. 

Wheeler,  the  plaintiff  in  error,  Anderson  Hudgins^and 
Lumpkin  Pruett,  were  all  arrested  for  the  offence,  for  which 
Wheeler  was  tried,  and  were  all,  at  the  same  time,  brought 
down  the  railroad,  in  irons,  to  Forsyth.  Whilst  on  the  way^ 
Anderson  Hudgins  had  conversations  in  the  cars,  with  per- 
sons, in  reference  to  the  offence.  What  he  said  in  these  con* 
versations,  was  admitted  in  evidence  by  the  Court.  After- 
wards, the  Court  ruled  out  all  of  it,  except  so  much  as  ¥ras 
said  in  the  presence  of  Wheeler.  In  doing  this,  however, 
the  Court  failed  to  specify  which  was  the  part  of  the  sayings 
spoken  in  the  presence  of  Wheeler,  and  which  was  the  part 
not  spoken  in  his  presence.  And  it  is  the  failure  to  make 
this  specification,  on  which  rests,  the  first,  second,  and  tlurd 
grounds,  contained  in  the  bill  of  exceptions. 

Was  there  any  error  in  the  failure,  to  make  this  specifica- 
tion. None,  as  far  as  we  can  see.  It  does  not  appear,  that 
the  Court  was  asked  to  make  it,  or,  that  the  case  was  such, 
that  the  jury  could  not  tell  for  themselves,  which  of  the  say- 
ings were  uttered  in  the  presence  of  Wheeler,  and  which 
were  not 

Besides,  if  the  case  was  such,  that  there  was  a  doubt  oa 
the  point,  was  not  that  a  doubt  for  the  jury  ?  I  am  not  clear 
myself,  that  it  was  the  province  of  the  Court  to  make  this 
separation. 

At  all  events,  Wheeler,  so  far  as  appears,  accepted  the  de- 
cision when  made,  and  did  not  complain  of  it,  till  after  the 
verdict.    It  was  a  decision  which,  as  it  stood,  might  work  for 
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him  as  well  as  against  him.  As  it  stood,  his  counsel  wereat 
Uberty  to  contend  before  the  jury,  that  it  was  such  as  to  ex- 
clude all  the  sayings  of  Anderson  Hudgins ;  for,  it  is  matter 
of  inference,  judging  by  the  testimony  as  that  was  taken 
down^  whether  any  of  the  sayings  were  uttered  in  the  pres- 
ence o(  Wheeler. 

f ij  We  cannot  see,  therefore,  that  Wheeler  has  any  right 
to  complain  of  the  decision. 

This  disposes  of  the  first  thret  grounds  taken  in  the  bill  of 
exceptions. 

The  sayings  of  the  negro  were,  it  is  true,  not  legal  evidence, 
but  then,  they  were  such  as  to  add  little,  or  nothing,  to  the 
legal  testimony  that  existed  against  Wheeler ;  and  that  was 
amply  sufficient  to  show  his  guilt 

No  motion  for  a  new  trial  was  made. 

[2.]  We  think,  then,  that  the/owrM,^M  and  *«>M  grounds 
taken  in  the  bill  of  exceptions  were  not  sufficient 

McCowen,  the  owner  of  the  stolen  negro,  admitted  in  the 
course  of  his  examination  that  he  had  owned  the  ne- 
gro for  six  weeks  before  the  negro  left ;  and  he  admitted,  that 
he  had  whipped  the  negro,  once  or  twice,  during  those  six 
weeks ;  but  said,  that  he  did  not  recollect  telling  D.  W.  Col- 
lier, that  he  "had  whipped  him  and  he  ran  away.''  Wheeler 
offered  to  prove,  that  McCowen  did  tell  Collier  this.  The 
Court  rejected  the  proof;  and  the  rejection  of  it  is  made  the 
seventh  ground  of  the  bill  of  exceptions. 

The  only  object  of  the  proof  was,  to  impeach  McCowen  ; 
but  it  must  be  manifest,  that  the  proof  was  not  calculated  to 
do  this,  in  any  appreciable  degree.  McCowen,  himself,  had 
admitted,  that  he  had  whipped  the  negro  once  or  twice,  in 
the  six  weeks  before  the  negro  left,  he  having  owned  the  ne- 
gro but  six  weeks.  He  merely  said,  that  he  did  not  recollect 
telling  ColUer,  that  he  had  whipped  the  negro  and  he  ran 
away. 

The  rejection  of  the  proof,  therefore,  is  not  a  sufficient 
ground  to  justify  this  Court  in  granting  a  new  trial 
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So  much  for  the  seventh  ground. 

What  is  said  of  tliis  seventh  ground,  may  also  bo  said, 
mutatis  miitandiSy  of  the  eighth. 

The  counsel  for  Wheeler,  requested  the  Court  to  chai^the 
jury,  "  that  the  evidence  of  the  verbal  confession  of  guilt,  is 
to  be  received  with  great  caution,  on  account  of  the  danger 
of  mistake,  from  the  misapprehension  of  witnesses,  the  mis- 
use of  words,  the  failure  of  the  party  to  express  his  own 
meaning,  and  the  infirntity  of  memory." 

"Which  charge  the  Court  gave  in  full,  as  desired." 

"  And  the  counsel  for  defendant  requested  the  Court  to 
read  from  the  book,  perhaps  Green  leaf,  the  reasons  assigned 
by  the  author,  for  the  existence  of  the  rule  of  law,  the  Court 
remarked,  that  the  rule  had  been  given  as  desired,  in  full ; 
and,  on  counsel  insisting,  that  the  Court  should  read  from  the 
book,  the  Court  remarked,  that  the  particular  reasons  as- 
signed in  the  request,  and  authority,  more  particularly  ap- 
plied to  cases  where  the  party  making  the  confessions,  is  un- 
der arrest  at  the  time  they  are  made,  than  to  confessions 
made  not  under  arrest,  and  made,  at  the  instance  of  the  party 
himself." 

Is  there  any  error  in  all  this  ? 

If  we  deem  a  man  guilty  of  a  crime,  are  we  not  more  li- 
able to  misqpprehend,  and  even  to  forget^  his  words  io  his 
disadvantage,  than  we  are,  if  we  do  not  deem  hira  gui/ty  } 
I  rather  think  so.  And  are  we  not  more  disposed  to  believe 
a  man  under  arrest  for  a  crime,  guilty  of  the  crime,  than  wc 
aie  to  believe  a  man  not  under  arrest  for  a  crime,  guilty  of 
the  crime  ?     I  rather  think  so. 

If  both  of  these  questions  can  be  answered  in  the  affirma- 
tive, the  Court  below  was  right  throughout — right  in  remarking 
that  all  of  the  enumerated  grounds  for  the  distrust  of  evidence 
'  reporting  confessions,  applied  more  strongly  to  that  evidence, 
when  it  reported  the  confessions  of  a  man  under  arrest  for 
the  crime,  than,  to  that  evidence,  when  it  reported  the  spon- 
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taneous  confessions  of  a  man  not  under  arrest  for  the 
crime. 

But  if  the  Court,  instead  of  making  this  remark,  had  done 
all  that  it  was  requested  to  do,  and  no  more,  the  verdict,  we 
think,  would,  and  should,  have  been,  the  same  that  it  was. 
The  evidence  was  against  Wheeler. 

If  there  had  been  a  motion  for  a  new  trial,  we  should  un- 
der the  excessive  strictness  of  the  new  trial  Act  of  1854,  have 
had  to  scrutinize  the  distinction  taken  by  the  Court  below, 
more  closely.     But  there  was  none. 

Hence,  we  say,  that  in  our  opinion,  there  was  nothing,  in 
the  Court's  making  this  distinction,  sufficient  to  justify  this 
Court  in  disturbing  the  verdict. 

And  this  disposes  of  the  ninth  and  tenth  grounds  of  the 
bill  of  exceptions;  and  they  are  all  that  remained  to  be  dis* 
posed  of. 

Judgment  affirmed. 


Noah  Smith,  plaintiflf  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

Where  the  only  witness  in  the  case,  testifies  falsely  to  a  leading  fact,  respectine 
which  there  could  be  no  mistake  or  misapprehension,  being  corroborated  by 
another  witness  or  circumstances,  as  to  immaterial  matters,  will  not  restore 
the  witness  to  credit,  or  to  authorize  a  conviction  upon  the  evidence  of 
that  ilngle  witness. 

Indictment  for  Bastardy,  in  Henry  Superior  Court    Tried 
before  Judge  Cabinbss,  at  April  adjourned  Term,  1857. 

Noah  Smith  was  charged,  upon  the  affidavit  of  Seney  F^ 
Sears,  with  being  the  father  of  a  bastard  child,  of  which  she 
delivered,  about  the  27th  of  October,  1856. 


9. 
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A  warrant  was  issued,  which  Smith  superseded  by  ap- 
pearing before  the  Justices  of  the  Peace.  After  the  usual 
preliminary  examination,  he  was  required  by  the  Justices  to 
give  bond  for  the  maintenance  of  the  child,  which  he  refus- 
ed to  do,  whereupon  he  was  bound  in  a  bond  of  five  hun- 
dred dollars  for  his  appearance  at  the  Superior  Court,  next  to 
be  held  in  said  county,  to  answer  said  charge,  and  for  refusal 
to  give  the  bond  for  maintenance. 

Upon  the  trial,  the  State  introduced  Seney  F.  Sears^  the 
mother,  who  testified  that  she  was  not  a  married  woman — 
was  never  married — that  she  gave  birth  to  a  bastard  girl 
child,  on  the  27th  of  October,  1856,  in  the  county  of  Henry. 
Noah  Smith  was  the  father  of  the  child;  it  was  begotten 
in  Henry  county.  Witness  is  about  twenty-two  years  old; 
has  no  properly ;  is  unable  to  support  the  child,  whicli  is  still 
living. 

Upon  her  cross-examination,  witness  slated  in  detail,  the 
facts  and  circumstances  attending  the  begetting  of  Che  child. 
The  time,  place  and  manner.  The  child  was  begotten  about 
the  first  of  February ;  the  4th  day  of  the  month ;  in  the  day- 
time ;  between  breakfast  and  dinner,  at  the  house  of  her 
grand  mother,  Mrs.  Cochran ;  witness  did  not  live  there ;  was 
there  on  a  visit;  had  been  there  a  day  or  two  before;  her 
grand-mother  was  not  at  home;  John  Cochran  was  there; 
don't  recollect  seeing  any  one  else ;  he,  Cochran,  is  not  mar- 
ried; 25  or  30  years  old;  did  not  remain  there  until  she  saw 
Smith;  stayed  nearly  all  day;  her  grand-mother  was  gone 
two  or  three  hours,  and  then  returned  :  she  resided  at  Love- 
joy's  station ;  defendant  was  going  to  Cochran's  store,  and 
stopped  in ;  there  was  snow  on  the  ground ;  he  asked  wit- 
ness if  he  might'nt,  and  she  told  him  no ;  she  was  standingby 
the  door;  he  pushed  her  into  the  room,  and  shut  the  door, 
and  pulled  her  into  his  lap ;  he  pulled  up  her  dress  and  did 
what  he  asked  to  do ;  he  then  got  up  and  went  off;  witness 
was  standing  by  an  inside  door ;  she  sat  across  his  lap ;  she 
sat  in  his  lap,  with  her  face  from  him ;  he  took  hold  of  her 
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arm  with  one  hand  and  pushed  her  to  a  chair  to  the  other  side 
of  the  room  ;  she  did  not  sit  very  close  to  him ;  can't  say 
how  far  apart ;  they  were  about  the  length  of  a  hand  apart ; 
he  unbuttoned  his  pantaloons,  after  she  was  pulled  into  his 
lap ;  took  both  hands  to  unbutton  his  pantaloons ;  that  was 
the  first,  last  and  only  time  witness  ever  had  carnal  connec- 
tion with  any  one.  Defendant  pushed  her  into  the  room, 
and  then  let  her  go  and  shut  the  door ;  she  did  not  resist  af- 
ter she  got  into  the  room  ;  he  pulled  her  into  his  lap ;  did 
not  resist  then,  nor  when  he  pulled  up  her  clothes ;  told  him 
to  let  her  go ;  did  not  try  to  get  away ;  there  were  beds  in 
the  room,  and  a  window  looking  towards  the  road ;  the  road 
was  tolerably  near  the  house.  John  Cochran  was  at  the 
hou!ie  when  defendant  got  there ;  he  went  out  directly  after- 
wards; defendant  is  witness' uncle ;  she  agreed  to  the  act 
and  enjoyed  it  with  him  ;  Cochran  left  the  house  in  about 
five  minutes  after  defendant  went  in.  Not  long  thereafter, 
in  about  five  minutes,  defendant  proposed  to  have  connection 
with  her;  his  house  was  about  a  quarter  of  a  mile  of  Mrs. 
Cochran's  ;  Cochran  went  out  to  get  wood ;  he  might  have 
gone  one  hundred  yards ;  went  to  the  new  Church  ;  saw  him 
go  there ;  he  had  got  to  the  church  before  defendant  took 
hol^  of  her  arm  ;  Cochran  came  back  with  wood,  and  threw 
it  down  and  went  after  more ;  she  was  in  the  room  when  he 
threw  the  wood  down.  Defendant  stayed  an  hour  at  Mrs. 
Cochran's;  witness  stayed  some  time  in  the  room  with  de- 
fendant; probably  half  an  hour;  were  about  half  an  hour  in 
connection ;  her  father  had  lived  in  that  neighborhood  four 
or  five  years ;  she  weighed  about  150  pounds  when  last 
weighed ;  did  not  weigh  so  much  when  defendant  had  con- 
nection with  her ;  perhaps  weighed  ten  pounds  less ;  she 
was  in  good  health ;  had  not  worked  out  in  the  field  that 
year;  had  previously  done  so.  She  made  affidavit  before 
McConnell,  two  or  three  days  after  the  child  was  born ;  no 
one  present  but  her  father  and  McConnell.  Smith,  her  fath- 
er^ Johnson,  McConnell  and  Doyal,  were  present  when  the 
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Magistrates  met  Mrs.  McGufiin  was  at  witness'  nWwrihi^b 
or  three  days  after  the  birth  of  the  child ;  she  spoke  to  wit- 
ness ;  did  not  sit  down  by  the  bed  and  talk  with  witness ; 
she  asked  witness  who  was  the  father  of  the  child ;  witness 
replied  she  could  not  tell  her;  that  was  all  she  told  her;  did 
not  tell  her  she  did  not  know  who  was  the  father  of  the  child ; 
she  did  tell  her  that  God  knows  who  is  the  father  of 
the  child,  she  did  not  At  the  trial  before  the  Magistrates^ 
at  her  father's  house,  did  not  say  she  did  not  know  when  the 
child  was  got ;  did  not  say  she  did  not  know  whether  it  was 
in  January  or  February ;  she  said  that  it  was  in  February ;  but 
she  was  pestered,  and  could  not  tell  exactly  the  time;  she 
now  fixes  the  time  from  counting  it  up;  counting  from  the 
4th  of  February,  it  will  be  nine  months  in  October ;  can't  tell 
exactly  the  time ;  knows  that  it  was  the  4th  of  February 
when  Smith  was  at  her  grand-mother's ;  told  her  mother 
what  day  she  was  at  her  grand-mother's,  and  she  told  her  it 
was  the  4th  of  February.  At  the  trial  before  the  Magistrates, 
she  did  not  swear  that  she  did  her  best  all  the  time  to  keep 
Smith  from  doing  it,  but  he  would,  and  did  do  it  in  his  lap ; 
has  sworn  on  this  examination,  that  she  did  not  resist,  but 
consented  and  enjoyed  it  with  him;  she  gave  up  to  him; 
used  no  resistance ;  has  talked  to  no  one  about  it ;  has  talk- 
ed with  the  Solicitor  General  and  Judge  Floyd  about  *this 
matter;  understood  the  question  to  be,  whether  she  bad  talk- 
ed with  any  one  before  she  came  here;  never  talked  with 
John  Cochran  about  the  matter. 

Examined  in  reply, — Defendant  sat  on  the  edge  of  the 
chair ;  he  said  there  was  no  harm  in  it,  and  had  known  the 
like  done  many  a  time ;  defendant's  wife  is  sister  of  wit- 
ness' mother,  and  of  John  Cochran ;  defendant's  hands 
were  under  witness'  clothes ;  Col.  Doyal  was  present  at  the 
examination  before  the  Magistrates,  and  cross-examined 
witness ;  she  was  very  much  excited ;  defendant  lived  in 
sight  of  Mrs.  Cochran's ;  moved  off  in  a  short  time. 

By  DrfendanU — Defendant's  hands  were  not  on  witness' 
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body  behind,  all  the  time ;  she  was  tolerably  thinly  dressed ; 
during  the  half  hour  that  witness  and  defendant  were  in  con- 
nection, their  bodies  did  not  get  nearer  than  six  inches. 

The  Justices  were  examined  as  to  the  refusal  of  defendant 
to  give  bond  for  maintenance  of  the  child. 

John  Cochrariy  testified,  on  the  part  of  the  State,  that  he  is 
the  brother-in-law  of  defendant,  and  uncle  of  Seney  Sears. 
Daring  the  first  of  1856,  his  mother  lived  about  three  hun- 
dred yards  from  defendant  Defendant  was  at  his  mother's 
the  last  of  January  or  first  of  February ;  snow  was  on  the 
ground;  Seney  Sears  was  there  one  time  when  Smith  was 
there ;  thinks  it  was  on  Monday,  a  while  after  breakfast  ; 
witness  was  out  getting  wood  ;  went  into  the  house  to  warm ; 
found  no  one  in  the  house  where  the  fire  was ;  afterwards 
heard  Smith  talking  in  a  room  where  there  was  no  fire ;  he 
afterwards  came  out  to  witness  and  said  he  wanted  Seney  to 
go  and  see  his  wife  before  he  moved  away ;  two  of  the  doors 
were  shut ;  Seney  was  in  the  room  with  him ;  no  other  person 
was  there ;  the  outside  door  next  the  kitchen,  and  the  parti- 
tion door  were  shut 

Cross-examined, — Don't  recollect  seeing  Smith  when  he 
came  in ;  went  opposite  the  meeting  house,  sixty  or  eightj' 
yards  from  the  dwelling  house ;  it  was  very  cold,  as  cold  a 
day  as  any  last  winter ;  threw  the  wood  down  about  20  or 
25  steps  from  the  house;  carried  six  or  eight  loads  before  he 
cut  up  the  wood ;  cut  it  all  up  and  then  went  into  the  house 
to  warm;  in  15  or  20  minutes  he  went  out;  Smith  came 
out;  had  not  seen  Smith  before  he  came  out  of  the  house 
that  morning ;  Smith  was  not  talking  loud  ;  not  loud  enough 
foi  witness  to  understand  what  he  said ;  knew  it  to  be  his 
voice ;  mother  had  gone  down  to  Smith's ;  when  witness 
went  ofi^  thinks  he  left  his  mother  and  Seney  in  the  house ; 
don't  think  he  was  alone  in  the  house  with  Seney,  before  he 
heard  Smith  in  the  house  with  her ;  talked  with  Dr.  Jackson 
about  some  medicine  for  a  young  lady;  it  was  late  in  August ; 
never  asked  him  about  it  but  once ;  told  him  there  was  a  cer- 
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tain  young  woman  whose  monthly  courses  had  stopped,  and 
asked  him  if  such  cases  were  dangerous ;  he  said  they  were 
hard  to  cure,  and  he  then  had  several  cases ;  did  not  tell  him 
who  it  was ;  don't  think  he  asked  witness  who  it  was;  the 
doctor  did  not  refuse  to  furnish  the  ergot  unless  the  name 
was  disclosed;  it  was  Seney  Sears  who  was  sick ;  never  talk- 
ed to  any  one  about  it;  after  the  child  was  bom^  talked 
with  some  persons,  Minter  and  Ed.  Jackson  about  it ;  it  was 
the  next  Sunday  after  the  child  was  born ;  did  not  apply  to 
Dr.  Jackson  but  one  time  ;  if  he  did,  don't  recollect  it  The 
application  was  made  to  him  near  his  mother's  house,  a 
week  or  two  after,  and  near  the  same  place ;  did  not  make 
a  second  application,  according  to  his  recollection;  don't 
think  he  applied  for  medicine;  only  talked  about  it; 
told  him  not  to  say  anything  about  it;  that  he  did  not 
want  to  expose  her;  he  understood  the  courses  had  stop- 
ped on  her.  Dr.  Jackson  never  told  witness  that  he 
would  let  him  have  the  medicine  if  he  would  tell  the  yonng 
lady's  name ;  was  sworn  before  the  committing  Magistrates ; 
don't  think  he  swore  that  he  went  after  but  one  load  of 
wood;  did  not  swear,  that  when  Smith  called  he  was  sitting 
in  the  room  with  Seney  Sears  ;  did  then  swear  that  he  did 
not  see  or  hear  anything  improper  in  Smith ;  don't  recollect 
swearing  that  he  did  not  know  that  Smith  was  in  the  room 
or  not;  don't  recollect  whether  such  a  question  was  asked; 
don't  recollect  swearing  that  Smith  did  not  stay  more  than 
half  an  hour ;  don't  recollect  that  the  question  was  asked ; 
thinks  he  was  there  about  half  an  hour;  don't  recollect  that 
the  question  was  asked  him  if  Smith  and  Seney  Sears  were 
in  the  room  together. 

Rebuttal. — Consulted  Dr.  Jackson,  at  his  mother's  request; 
never  named  such  a  thing  as  having  carnal  intercourse  with 
Seney  Sears  in  his  life ;  is  not  the  father  of  the  child;  de- 
fendant reqested  witness  to  swear  that  he,  witness  was  in  the 
house  all  the  time  that  he  was  there ;  if  he  would  only  »y 
so,  it  would  clear  him. 
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Sur^rebuttaL — In  reply  to  the  question,  if  defendant  did 
not  request  him  to  swear  that  witness  was  in  the  house  all 
the  time  that  he,  Smith,  was  or  nearly  so,  because  such  was 
the  truth,  witness  answered  that  defendant  gave  no  such 
reason  for  the  request,  when  he  made  it ;  witness'  mother  is 
74  or  75  years  old ;  she  walked  down  to  Smith's ;  he  never 
had  any  conversation  with  Seney  Sears  about  her  condition  ; 
is  not  the  father  of  Seney  Sears'  child;  if  he  was,  would  ac- 
knowledge it. 

The  State  here  closed. 

Defendant  introduced  no  testimony. 

The  Court,  among  other  things,  cliarged  the  jury,  that 
swearing  falsely  in  one  particular,  was  not  conclusive  evi- 
dence that  the  whole  testimony  of  the  witness  was  false,  but 
that  the  jury  might,  if  the  witness  was  corroborated  by  other 
witnesses  or  by  circumstances,  give  the  testimony  such  credit 
as  they  might  think  it  entitled  to.  And  refused  to  charge, 
in  round  terms,  tliat  if  a  witness  swears  falsely  in  one  par- 
ticular, it  is  sufRcicnt  to  discredit  his  whole  testimony. 

The  Court  further  charged,  that  if  a  witness  makes  a 
mere  mistake  in  giving  testimony,  such  mistake  would  go 
to  impeach  the  memory  of  the  witness,  but  if  a  witness 
should  swear  wilfully  and  corruptly  false,  in  one  particular, 
that  would  be  sufficient  to  discredit  his  whole  testimony,  un- 
less supported  by  another  witness  or  corroborating  circum- 
stances. 

The  jury  found  the  defendant  guilty. 

Whereupon  his  counsel  moved  for  a  new  trial. 

IsL  Because  the  Court  erred  in  the  charge  and  refusal  to 
chaise  above  stated. 

2d.  Because  the  jury  found  without  evidence,  and  con- 
trary to  evidence. 

3d.  Because  the  verdict  was  decidedly  and  strongly  against 
the  weight  of  evidence. 

The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
fendant excepted. 
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Counsel  for  defendant  moved  an  arrest  of  judgment,  be- 
cause the  indictment  does  not  distinctly  and  substantially 
charge  defendant  with  being  the  father  of  the  child. 

The  Court  overruled  the  motion,  and  Counsel  for  defen- 
dant excepted. 

Counsel  disagreeing  as  to  the  whole  testimony  of  Seney  F, 
Sears,  Counsel  for  defendant  proposed  to  prove  by  the  by- 
standers who  heard  her  testify,  that  among  other  things,  she 
swore  "that  her  body  was  not  any  time  nearer  than  six  inches 
to  the  defendant's  belly,  during  the  illicit  connection.''  The 
Judge  refused  to  hear  the  evidence,  but  preferred  to  rely 
upon  his  notes  and  memory,  and  not  upon  the  recollection 
of  others,  and  counsel  for  defendant  excepted 

DoYAL  &  Nolan,  for  plaintiff  in  error. 

L.  R.  Daniel,  Sol.  O^y.^pro.  tem,y  for  the  State. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion* 

Amongst  other  things,  the  Court  charged  the  jury  in  this 
case,  "that  if  a  witness  should  swear  wilfully  and  corruptly 
false  in  one  particular,  that  would  be  sufficient  to  discredit 
their  whole  testimony,  unless  supported  by  another  witness 
or  corroborating  circumstances." 

Nowf  this  charge  may  be  abstractly  right,  but  how  does 
it  stand  as  applied  to  the  proof  in  this  case  ?  Why,  it  means 
this,  that  notwithstanding  Miss  Sears  may  have  pefjured 
herself  as  to  a  most  material  fact,  swearing  as  she  did  before 
the  committing  Magistrates,  that  she  resisted  to  the  utmost  of 
her  ability,  and  on  her  present  examination,  that  she  con- 
sented and  participated  in  the  guilty  pleasure ;  still,  if  she 
was  corroborated  by  John  Cochran,  as  to  the  circumstance  of 
Smith's  being  there  that  day,  and  that  he  heard  them  talking 
in  the  room  together  when  he  returned  from  getting  wood, 
that  her  credit  might  be  considered  as  restored. 

We  are  aware  of  the  difficulty  of  prescribing  a  fixed  rule 
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upon  this  subject.  All  the  discrepances  which  occur  in  giv- 
ing in  testimony,  are  to  be  carefully  attended  to.  The  nov- 
elty ol  their  situation,  the  agitation  which  accompanies  it, 
the  cajolery  or  intimidation  to  which  witnesses  are  subjected 
by  Counsel;  these  and  other  causes,  may  occasion  mistakes, 
and  perhaps  satisfactorily  account  for  them;  but  should  a  wit- 
ness swear  wilfully  and  corruptly  false  to  a  leading  fact  about 
which  there  could  be  no  unintentional  error,  as  for  instance 
whether  the  act  in  this  case,  was  done  with  or  without  the 
consent  of-the  party,  and  her  testimony  was  simply  corrobo- 
rated, as  to  an  immaterial  point,  for  myself,  I  could  not 
convict  upon  such  evidence.  Who  could  render  a  verdict 
upon  such  proof,  and  entertain  no  reasonable  doubt  as  to 
the  guilt  of  the  defendant  ?  I  might  not  altogether  reject  the 
testimony  as  utterly  untrue.  But  the  result  must  necessarily 
be,  that  it  was  so  far  invalidated  as  to  force  me  to  aquit  the 
accused,  for  want  of  reliable  proof. 

We  shall  remand  this  cause  for  a  re-hearing.  The  de- 
fendant, it  is  admitted,  is  three  score  years  old.  He  has  been 
convicted  of  an  unnatural  crime,  incestuous  bastardy,  upon 
the  person  of  hisneice,  and  that  by  the  testimony  of  a  single 
witness,  who  contradicts  herself  as  to  a  main  fact,  about 
which  there  could  be  no  misconception.  Besides,  the  cir- 
cumstances attending  this  connection,  as  testified  to  by  this 
young  woman,  although  not  impossible,  arc  certainly  very 
unusual,  and  consequently  improbable,  to  say  the  least  of  it. 
The  English  law  anciently  held,  that  pregnancy  could  not 
follow  rape,  and  that  therefore,  its  presence  destroyed  the 
validity  of  the  accusation.  But  Hawkins,  Hale  4*  East  held 
that  such  is  not  the  law,  because  the  opinion  in  which  it  was 
founded,  was  false  in  fact,  and  that  impregnation  may 
take  place  where  there  is  a  great  repugnancy  on  the  part  of 
the  female,  amounting  even  to  a  virtuous  recoil  or  a  sense  of 
honor  at  the  time.  We  shall  probably  never  know  what  is 
necessary  to  cause  conception.  We  are  willing  to  concede 
that  the  law  of  constitutional  orgasm  or  the  excitation  of 
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the  sexual  passion  may  be  such  as  that  females   may  con- 
ceive   without  their  knowledge,  while  under  the  influence 
of  narcotics,  intoxication  or  asphyxia,  or  even  while   asleep, 
if  you  please,  (see  Dr.  GoocKs  lectures  on  midwifery ^  p.  81) 
still  we  apprehend  the  case  is  rare  where  a  virgin  has  been 
begotten  with  child;  "the  coldest  day  of  the  winter,''  "with 
snow  on  the  ground:''  "in  a   room  without  fire;''  where 
there  has  been   only  a  single  coitusy    seated  in  the  lap 
of  her  ravisher  or  seducer,  with  her    back  to  him;  we 
repeat,    that    while    such    an    instance    may    be    barely 
within    the  bounds  of  possibility,  it    is  exceedingly  im- 
probable to  say  the  least  of  it ;  certainly  no  such  case  is  re* 
ported  in  the  Causes  Celebresy  or  related  by   any  writer  on 
medical  jurisprudence:  and    yet,  such   is    the   mode  and 
manner  of  the  illicit  intercourse  which  took  place  between 
Miss  Sears  and  her  uncle,  as  sworn  to  by  herselC 

This  case  had  best  undergo  another  trial ;  Counsel  difieif 
materially  as  to  the  true  meaning  of  a  material  portion  of  the 
bill  of  exceptions,  and  we  find  ourselves  unable  to  say  which 
is  the  proper  reading.  We  are  rather  inclined  to  hold 
with  the  attorney  for  the  plaintiflf  in  error,  and  that  would 
involve  the  witness.  Miss  Sears,  in  additional  discredit  in 
saying  to  Mrs.  McGuffin,  after  the  birth  of  her  child^  that 
"God  knew  who  its  father  was,  Me  didnotP 

This  deed  is  alleged  to  have  been  done  at  the  house  of 
Mrs.  Cochran,  the  grand-mother  of  Miss  Sears,  where  she 
was  visiting  at  the  time,  and  where  there  was  a  single  imcle 
living,  twenty-five  or  thirty  years  old,  who,  in  the  month  of 
August,  when   she  was  far  advanced  in  pregnancy,  talked 
with  Dr.  Jackson  about  getting  some  ergot  to  relieve  the  ob- 
struction of  the  monthly  courses  of  a  certain  young  lady,  ad- 
mitted on  his  examination  in  open  Court,  to  have  been  Miss 
Sears,  but   which  application    was  concealed  until  after  the 
birth  of  the  child.    A  second  trial  might  reflect  some  further 
light  upon  this  transaction.    Justice,  we  are  satisfied,  requires 
that  a  new  trial  be  granted. 

Judgment  reversed. 
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William  J.  Hatcher,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

V^hcn  an  offence  is  tried  upon  an  indictment,  founded  upon  the  special  prcHcnt- 
meot  of  the  grand  jur>',  it  is  not  indispensably  necessary  that  the  presentment 
shoald  be  read  to  the  jury  as  a  part  of  the  proof  in  the  case. 

Indictment  for  carrying  concealed  weapons,  &c.  Tried 
before  Judge  Cabiness,  at  May  Term,  1857.  In  Paulding 
Superior  Court. 

The  defendant  William  J.  Hatcher,  was  indicted,  upon  a 
special  presentment  by  the  grand  jury  of  Spalding  county, 
for  carrying  about  his  person  concealed  weapons. 

The  State  haring  closed  its  testimony  without  offering  in 
evidence  the  special  presentment  upon  which  the  indictment 
was  founded;  counsel  for  defendant  moved  for  a  verdict  of 
not  guilty.    The  Court  refused  the  motion. 

Defendant  having  closed  his  testimony,  the  Court  charged 
the  jury,  that  they  must  be  satisfied  from  the  evidence  that 
the  grand  jury  had  made  a  special  presentment  or  found  a 
true  bill  against  the  defendant,  before  he  could  be  convicted. 

The  jury  found  the  defendant  guilty. 

Whereupon  counsel  for  defendant  moved  for  a  new  trial. 

l8t  Because  the  Court  erred  in  refusing  to  order  a  verdict 
for  the  defendant,  there  having  been  no  evidence  submitted 
to  the  jury,  of  any  accusation  of  defendant  by  the  grand  ju- 
ry, the  special  presentment  not  having  been  offered  in  evi- 
dence. 

8d«  Because  the  Court  erred  in  refusing  to  charge  as  re- 
qaeated  by  defendant's  counsel,  that  the  entry  on  the  indict- 
ment of  ^  this  bill  of  indictment  founded  upon  a  special  pre- 
sentment of  the  grand  jury,''  and  which  entry  was  signed  by 
the  Solicitor  General,  was  not  evidence  that  a  special  pre- 
smtment  had  been  made  by  the  grand  jury. 
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The  Court  overruled  the  motion  for  new  trial,  and  counsel 
for  defendant  excepts. 

John  J.  Floyd,  for  plaintiff  in  error. 

L.  R.  Daniel,  Sol.  Pro.  Tem,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  question  in  this  case  is,  whether  when  a  case  is  tried 
upon  an  indictment,  founded  upon  a  special  presentment  of  the 
grand  jury,  the  States'  attorney  is  bound  to  read  to  the  tra- 
verse jury,  the  special  presentment,  as  an  indispensable  part 
of  the  proof  in  the  case ;  and  failing  to  do  so,  the  defendant 
is  entitled  to  a  verdict  of  acquittal  or  a  new  trial  ? 

It  is  conceded  that  the  party  is  tried  upon  the  indictment 
and  not  upon  the  presentment.  When  the  defendant  is  ar- 
raigned, it  is  upon  the  indictment.  It  is  endorsed  upon  the 
back  of  the  indictment  by  the  State's  counsel,  that  it  is  found- 
ed upon  a  special  presentment  of  the  grand-jury,  and  this 
is  required  to  be  done  by  the  code.  Before  pleading  to  the 
indictment,  the  defendant  is  entitled  to  inspect  the  present- 
ment, and  take  any  exception  apparent  upon  the  face  of  the 
proceedings ;  as  for  instance,  that  the  indictment  does  not 
correspond  with  the  presentment ;  and  is  not  supported  by 
it;  that  it  charges  anottier  and  a  different  offence^  or  no  of- 
fence at  all ;  and  if  this  be  true,  it  will  be  good  in  arrest  of 
judgment,  even  after  conviction.  But  this  is  an  exception 
to  be  decided  by  the  Court  and  constitutes  no  part  of  the 
issue  submitted  to  the  jury.  Guilty,  or  not  guilty,  is  the  on* 
ly  issue  referred  to  the  jury. 

Suppose  it  be  true,  that  the  presentment  is  for  one  offence 
and  the  indictment  for  another,  the  Court  and  not  the  jury, 
will  pronounce  judgment  in  the  premises. 

Was  it  ever  known  or  heard  of,  that  where  the  foreman's 
name  is  indorsed  upon  a  bill  found  by  the  jury,  that  tbefiust 
of  whether  or  not  a  competent  jury  passed  upon  the  indict- 
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menty  had  to  be  proven  to  the  jury  ?  We  apprehend  not 
And  under  the  code,  the  indorsement  of  the  Solicitor  Gener- 
al in  this  case  is  equivalent  to  that  of  the  foreman,  where 
the  jury  act  directly  upon  the  indictment. 

Let  it  be  noticed  too,  that  the  fact  that  there  was  a  suffi- 
cient presentment  to  authorize  the  indictment,  is  not  contro- 
verted. A  copy  is  before  us  as  a  part  of  the  record.  The 
only  complaint  is,  that  it  was  not  read  to  the  petit  jury  as  a 
necessary  part  of  the  testimony.  It  was  not  necessary  that 
it  should  have  been.  It  constituted  a  part  of  the  pleadings, 
bat  not  of  the  proof  in  the  case. 

Judgment  affirmed. 


Nathantel  F.  Walker,  plaintiff  in  error,  vs.  Robert  Pu- 
RTMAN,  and  others,  defendants  in  error. 

(!.]  There  it  no  taok  priWty  between  the  co-heirs  or  distributees  of  an  estate, 
m»  will  nmko  m  judgment  aj^inst  a  part,  a  bar  to  a  suit  in  favor  of  the  real. 

In  a  proeeedinf  fi)r  the  probate  of  a  will,  the  executor  ia  not  the  ropresentm^ 
tiveofthe  heirs  at  law.  Neither  is  he  the  pars  principalis  of  the  legatees 
nanied  in  the  wilt,  anless  their  interest  as  legatees  is  paramount  to  their 
intercet  as  Jieirt. 

[2.]  When  applioation  it  made  to  the  Court  for  a  citation  to  issue,  calling  on  the 
executor  to  prove  the  will  in  solemn  form,  Aprimafaeis  case  must  be  madei 
supported  by  the  affidavit  of  the  party. 

X3.]  It  cannot  be  inferred  from  the  publicity  of  a  suit,  that  persons  interested  in 
the  subject  matter  of  the  litig^lion  necessarily  heard  of  it. 

When  parties  Jn  interest  have  not  been  beard  as  to  their  rights,  will  tfie 
Courts  undertake  to  decide,  without  affording  them  an  opportunity  of  being 
heard,  that  substantial  justice  has  been  done  them?     Qnere, 

[4.]  Relatives  have  a  ri^ht  to  aid  and  abet  one  another  in  the  prosecution  or 
defence  of  their  righu  in  a  Court  of  justice.  And  the  only  question  is, 
whether  the  suit  be  authorized  by  the  nominal  parties  ?  If  it  be  not,  it  will 
be  arrested;  otherwise,  no  inquiry  is^dmissiblo  respecting  it. 

22 
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[C\]  That  the  mere  knowledge  of  the  pendency  of  litigation  in  the  subgeet  matter 
of  which  a  person  has  an  interest,  will  bind  him  by  the  judgment  as  a  privy, 
we  are  not  prepared  to  admit. 

An  earnest  appeal  to  the  Legislature  to  make  provision  by  law  for  the  pro* 

bate  of  wills,  so  that  the  first  proceeding  shall  be  final. 

Rule  nisi  and  caveat,  in  Upson  Superior  Court  Tried  be- 
fore Judge  Cabiness,  at  May  Term,  1857. 

The  last  will  and  testament  of  James  Walker,  deceased, 
had  been  admitted  to  probate,  in  solemn  form,  by  the  Ordi- 
nary of  Upson  county,  and  upon  appeal  from  said  judgment 
to  the  Superior  Court,  a  special  jury  found  for  the  will 

At  January  Term,  1851,  the  Court  of  Ordinary  passed  a 
final  order,  that  the  said  will  be  admitted  to  record,  and  that 
letters  testamentary  issue  to  the  executor,  Nathaniel  F.  Wal- 
ker. 

At  the  July  Term,  1852,  of  the  Court  of  Ordinary  of  said 
county,  Robert  Ferryman,  Freeman  Ferryman,  and  Amos 
Ward  and  wife,  Mary  B.  Ward,  formerly  Ferryman,  applied 
for  a  rule  nisi  against  said  executor,  requiring  him  to  show 
cause  why  said  will  should  not  be  proven  in  solemn  form. 
The  petitioners  alledged  that  they  were  some  of  the  heirs  at 
law  of  said  James  Walker,  deceased,  and  were  not  parties  or 
privies  to  the  former  proceedings  and  judgment  establishing 
said  will,  nor  were  they  cited  or  notified  to  appear  and  con- 
test the  validity  of  the  sama  They,  therefore,  pray  to  be  al- 
lowed to  show  that  said  instrument  is  not  the  last  will  and 
testament  of  said  James  Walker. 

The  facts  stated  in  the  petition  are  verified  by  the  several 
affidavits  of  petitioners. 

The  executor,  Nathaniel  F.  Walker,  being  served,  appea^ 
ed  and  showed  for  cause : 

1st  Because  the  said  will  has  been  admitted  to  record  i&< 
solemn  form,  and  not  in  common  form. 

2d.  Because  it  appears  that  parties  having  the  same  inter- 
est as  the  present  movants,  prosecuted  a  caveat  against  said 
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will,  and  solemn  proceedings  were  had  per  testes,  and  it  does 
not  appear  that  they,  the  movants,  had  no  actual  knowledge 
of  the  proceedings,  nor  does  it  appear  that  they  are  not  affec- 
ted and  prechided  by  notice  oini pendens. 

3d.  Because  it  does  not  appear  by  the  affidavits  of  mo- 
vants, that  they  had  no  knowledge  of  the  probate  of  said  will, 
or  of  the  proceedings  on  the  caveat  filed  to  the  same. 

4th.  Because  it  does  not  appear  that  they  took  no  part  in 
the  proceedings  had  on  said  caveat 

5th.  Because  it  does  not  appear  that  any  disability  hinder- 
ed them  from  taking  part  in  said  proceedings. 

6th.  Because  it  does  not  appear  that  said  will  was  proven 
and  admitted  to  record  in  the  common  form. 

7th.  Betause  the  parties  movants  make  no  sufficient  affida- 
vit to  entitle  them  to  said  rule  nisiy  nor  do  they  show  that 
substantial  justice  requires  that  said  will  be  again  proven  in 
solemn  form,  and  a  judgment  can  only  be  set  aside  for  fraud 
or  mistake. 

8th.  Because  on  the  trial  of  the  caveat  before  filed  to  said 
will,  the  executor  represented  all  the  parties  in  interest  ex- 
cept the  caveators. 

And  upon  these  grounds  the  executor  moved  to  dismiss  the 
petition^  &c. 

The  movants  joined  issue  upon  the  answer  of  defendant, 
and  the  same  was  tried  on  the  appeal  by  a  special  jury. 

The  executor  being  the  party  called  on,  was,  by  the  Court, 
ordered  to  open.  He  read  the  petition  for  the  rule,  and  his 
answer  thereto ;  and  then  offered  in  evidence  the  entire  re- 
cord of  the  proceedings  on  the  caveat  had  before  the  Ordina- 
ry, and  the  record  of  the  same  cause  on  the  appeal  in  the 
Superior  Court 

He  then  introduced  the  following  witnesses  : 

John  J.  Grant  testified,  that  he  knew  Mary  Ferryman  in 
her  life  time ;  She  was  the  daughter  of  James  Walker,  de- 
ceased, and  her  children  were  Robert,  Freeman,  Mary  B.^ 
who  married  Amos  Ward,  Elisha,  Sarah  Ann  C,  and  Thorn- 
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as  Perryman.  Mary  Ferryman  died  some  year  or  two  be- 
fore her  fatlier,  James  Walker,  who  died  in  1849.  He  did 
not  remember  to  have  seen  movants  in  attendance  upon  the 
first  probate  of  James  Walker's  will,  and  didn't  remember  to 
have  heard  the  matter  talked  of  before  either  of  thenL  He 
thought  Robert.  Perryman  was  at  his  father's,  in  Upson 
county,  while  the  case  was  pending,  and  that  he  was  from 
thirty-five  to  thirty-seven  years  old;  Freeman  Perryman 
was  about  thirty-four  years  old,  and  Mrs.  Ward  about  twen- 
ty-seven, and  they  resided  in  Putnam  county  during  (he 
pendency  of  the  litigation  of  the  probate  of  James  Walkert 
will,  and  resided  apart  from  their  father  Elisha   Perryman. 

Daniel  Grant  confirmed  the  testimony  of  John  J.  Grant, 
as  to  Mary  Perryman  and  her  children;  did  not  know  that 
movants  bore  any  part  of  the  expense  in  caveat  to  James 
Walker's  will,  and  did  not  know  that  they  took  any  part  in 
the  trial  during  the  pendency  of  the  litigation.  Robert  Fer- 
ryman, with  his  wife,  called  at  his  house  in  Upson  connty^ 
on  their  way  from  Alabama  to  Putnam  county;  and  did  not 
know  whether  he  lived  then  in  Harris  county  or  Alabama^ 
but  he  lived  in  one  of  those  places;  and  he  did  not  remem- 
ber that  the  subject  of  James  Walker's  will  was  talked  of 
with  Robert  then  or  at  any  other  time.  He,  witness^  partici- 
pated in  the  caveat,  though  he  was  not  one  of  the  caveators; 
paid  part  of  the  counsel  fees,  and  consulted  generally  in  the 
management  and  trial  of  the  case,  and  never  knew  or  heard 
of  either  of  the  movants  taking  any  part  in  paying  or  enga- 
ging counsel,  or  advising  or  consulting  in  relation  to  the 
case.  That  Robert  and  Freeman  Perryman,  and  Amos  Ward 
and  wife,  lived  separate  from  their  father  Elisha  Ferryman. 

Janies  S.  Walker  testified  the  same  os  John  J.  and  Daniel 
Grant,  about  Mary  Perryman  and  her  children,  except  that 
he  did  not  see  Amos  Ward  to  know  him,  till  after  the  trial 
of  the  caveat  to  James  Walker's  will ;  and  that  he  was  ac- 
tive^ engaged  as  a  party  in  said  caveat,  and  was  present  at 
th^  trial  and  during  the  litigation  ;  unless  he  may  h^ve  seen 
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Robert  Penyman  passing  with  his  wife  through  Thomaston, 
he  had  no  knowledge  that  any  of  the  movants  participated 
in  any  way  in  the  litigation  about  James  Walker's  will ;  or 
had  notice  of  it;  witness  is  a  cousin  to  the  movants. 

Wittiam  Taylor  testified,  that  he  knew  Robert  Penyman, 
Freeman  Perryman,  and  Amos  Ward,  and  Aat  in  his  belief 
they  resided  in  Putnam  county  during  the  litigation  growing 
out  of  the  caveat  to  James  Walker's  will,  and  he  believed  it 
was  in  1849  or  1850;  and  that  he  saw  them  at  Upson  Supe- 
rior Court  during  the  pendency  of  said  litigation,  and  heard 
Bobert  Perryman  say  he  had  come  to  see  about  the  probate 
of  his  grand-father's  will ;  did  not  remember  seeing  movants 
in  the  Court,  but  he  took  or  felt  no  interest  in  the  trial. 

Defendant  then  offered  to  prove  that  it  was  a  fact  well 
known  and  long  understood  in  the  family,  that  James  Walker 
had  made  a  will  many  years  before  his  death ;  and  further, 
thai  neither  of  the  movants  was  then  or  had  been  present  du- 
TJDg  this  trial;  and  that  parties  who  had  before  caveated  the 
will,  were  the  only  parties  present  in  the  Court,  assisting  in 
the  proeeoution  of  this  trial,  and  that  they  had  employed  coun- 
sel to  manage  said  suit  The  Court  rejected  the  testimony, 
and  eounsel  for  defendant  excepted. 

Defendant  then  offered  to  prove  by  William  A.  Cobb,  that 
Ifae  parties  to  the  caveat  in  the  former  trial  employed  able  and 
efficient  counsel,  and  that  said  suit  attracted  consideralile 
public  notice.  The  Court  repelled  the  testimony,  and  coun- 
-«el  for  defendant  excepted. 

Defendant  here  closed. 

The  movants  introduced  no  testimony. 

In  the  ailment  to  the  jury,  the  counsel  not  agreeing  as 
to  whether  the  affidavits  upon  which  the  rule  nisi  was 
moved,  were  before  the  jury,  the  Court  decided,  and  so  sta- 
ted, in  the  hearing  of  the  jury,  that  the  affidavits  were  a  part 
of  ihe  pleadings  in  the  cause,  and  the  reading  them  to  the 
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jury  had  been  waived,  and  they  were  before  them  as  plead- 
ings.   To  this  ruling  defendant's  counsel  excepted. 

After  counsel  had  concluded  their  argument,  the  Court 
charged  the  jury  that  Robert  and  Freeman  Ferryman,  and 
Amos  Ward,  and  his  wife,  were  not  in  privity  with  the  other 
children  of  JViiiry  Perryman,  who  were  parties  to  the  fonner 
caveat ;  that  said  movants  were  not  estopped  by  reason  of 
the  judgment  rendered  against  the  other  heirs  at  law  of  James 
Walker,  upon  the  trial  of  the  former  caveat  to  said  wilL 

The  Judge  refused  to  charge,  as  requested,  that  in  order 
to  find  for  movants,  it  was  necessary  for  them  to  show  that 
substantial  justice  had  not  been  done  on  the  former  trial  of 
the  probate  of  said  will. 

The  Court  further  held  and  instructed  the  jury,  that  the 
movants  were  not  subject  to  the  disabilities  of  legatees,  be- 
cause they  had  legacies  in  said  will ;  that  they  were  heiis  at 
law  of  James  Walker,  and  the  rules  and  principles  of  law  ap- 
plicable to  legatees  of  a  will  propounded  for  probate,  did  not 
apply  to  them  in  this  issue. 

To  which  charge  and  refusal  to  charge,  defendant's  coun- 
sel excepted. 

The  jury  found  for  the  movants,  and  defendant's  counsel 
moved  for  a  new  trial,  on  the  ground  that  the  ruling,  charges 
and  refusals  to  charge,  before  excepted  to,  were  erroneous  and 
contrary  to  law,  and  because  the  verdict  of  the  jury  was 
contrary  to  law  and  evidence. 

The  Court  refused  to  order  a  new  trial,  and  defendant  ex- 
cepted. 

0.  C.  Gibson  and  J.  W.  Green,  for  plaintiff  in  error. 
Levi  Smith  and  B.  Hill,  for  defendants  in  error. 
By  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 
[1.]  Was  the  Court  right  in  holding,  that  the  fact  that  a 
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portion  of  the  heirs  of  Mary  Ferryman  were  parties  to  the 
first  proceeding,  for  the  probate  of  the  will  of  their  grand-fa- 
ther, did  not  preclude  the  rest,  who  were  neither  parties  nor 
privies,  from  moving  this  second  proceeding  ?  We  think  so 
most  clearly. 

Each  of  these  grand-children  was  entitled,  in  his  own  right, 
to  his  share  of  his  ancestor's  estate;  and  to  c6ntesi  any  con- 
flicting claim.  They  did  not  claim  through  one  another. 
The  interest  of  each  was  separate  and  independent  There- 
fore, a  judgment  against  a  part,  did  not  prevent  the  rest  from 
being  heard.  Suppose  three  of  six  heirs  were  to  sue  the  ad- 
ministrator to  recover  their  distributive  share  of  the  estate  of 
their  ancestor,  and  were  to  fail,  would  that  prevent  the  re- 
maining three  from  suing  ?  Surely  not  The  cases  are  par- 
allel Neither  were  the  movants  represented  by  the  execu- 
tor in  the  prior  proceedings.  The  executor  is  only  the  legit- 
im^s  contradictor  of  the  legatees,  who  take  a  beneficial  inter- 
est under  the  will  sought  to  be  established.  And  although  the 
heirs  be  named  as  legatees,  still,  if  their  interest  as  heirs  be 
paramount  to  their  interest  as  legatees,  they  cannot  be  said 
to  be  represented  by  the  executor. 

[2.]  When  application  is  made  to  the  Court  for  a  citation 
to  issue,  calling  upon  the  executor,  or  the  administrator  with 
the  will  annexed,  to  prove  the  will  in  solemn  form,  the  Court, 
upon  the  ex  parte  application,  supported  by  affidavit,  will 
enquire  into  the  facts,  and  di  prima  facie  case  must  be  made, 
to  the  efiect,  that  the  movants  were  not  heard  in  the  first  pro- 
ceeding. And  it  is  contended,  that  it  must  appear  that  substan- 
tial justice  has  not  been  done.  And  we  admit  that  this  doc- 
trine is  sustained  by  some  of  the  precedents  to  be  found  in  the 
Ecclesiastical  Reports.  But,  we  respectfully  submit  that  this 
presumption,  it  would  seem  to  us,  would  always  arise  in  fa- 
vor of  an  applicant  who  had  not  been  heard.  For,  who  shall 
undertake  to  bar  rights,  upon  the  assumption  that  substantial 
justice  has  been  done  him,  when  he  has  not  been  heard  ? 
An  application  of  this  sort  may  be  assimilated  to  that  for  an 
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injunction  in  equity.  The  order  will  be  granted,  strict  to 
be  dissolved^  upon  the  hearing.  Is  it  not  rather  a  preposte- 
rous idea,  that  a  new  trial  should  be  asked^  because,  in  the 
preliminary  proceeding  it  was  not  alleged,  that  substantial 
justice  had  not  been  done,  when  upon  the  final  trial  upon  the 
9mra7^^  the  jury  rendered  a  verdict  for  the  movants} 

[3.]  It  is  complained^  that  the  Court  refused  to  allow  proof 
to  be  offered^  to  show  that  able  counsel  were  engaged  in  re- 
sisting the  first  probate  of  the  will,  that  many  witnesses  were 
sworn  on  the  trial ;  and  that  the  case  attracted  mnch  atten- 
tion.    Well,  what  of  thai? 

[4.]  Again^  it  is  assigned  as  crror^  that  the  Court  refused  to 
permit  one  of  the  former  caveators  to  testify  that  the  parties  to 
the  present  application  had  not  given  their  personal  attention 
to  the  case^  but  that  the  proceeding  was  conducted  by  the 
former  movants^  and  counsel  employed  by  them,  and  to 
prove,  also,  that  for  many  years  it  was  well  known  in  his  fam- 
ily, that  James  Walker  had  a  will. 

We  are  unable  to  perceive  the  relevancy  of  the  latter  testi- 
mony;  and  the  former  we  hold  to  be  entirely  objectionable. 
It  has  been  well  characterized  by  counsel  as  an  ad  eaptttn- 
dum  movement,  designed  to  prejudice  the  case,  when  nosuch 
effect  should  have  been  produced  by  it  I  have  brothers  who 
have  attempted  to  assert  their  rights,  and  have  been  defeat- 
ed. Feeling  that  injustice  has  been  done  and  the  jury 
have  so  found  the  fact  to  be  in  this  case,  they  instigate  me  to 
^  sue,  and  aid  and  abet  me  in  doing  so.  Who  shall  condemn 
it  ?  Is  it  legally  or  morally  wrong  ?  If  the  opposite  side 
supposed  this  to  be  a  fictitious  proceeding,  and  one  not  war- 
ranted by  the  movants,  their  counsel  were  in  Court  to  be  in- 
terrogated as  to  their  employment.  If  Robert  Perr3naaan  and 
his  colleagues  had  no  interest  in  the  litigation,  let  the  fact  be 
established,  and  the  suit  could  be  arrested.  It  could  not  be 
defeated,  however,  by  a  side-wind. 

[5.]  As  to  the  fifth  ground  in  the  motion  for  a  new  trial, 
we  concur  with  the  Circuit  Court,  that  the  affidavit  was  a 
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part  of  the  pleading,  and  not  in  the  proof  of  the  case.  In  ei- 
ther view  of  the  subject,  it  was  read  to  the  jury;  and  that 
was  enough. 

Lastly,  it  is  insisted,  that  the  verdict  was  contrary  to  the 
evidence. 

The  testimony,  it  will  be  perceived,  was  apparently  contra- 
dictory. The  weight  of  it  was  with  the  verdict.  At  any 
nte,  no  fault  can  be  found,  that  it  was  not  fairly  submitted 
under  the  charge  of  the  Court  Judge  Cabiness  instructed 
the  jury,  that  *^  after  the  first  proof  of  the  will,  the  executor 
cannot  legally  be  called  on  to  bring  his  letters  testamentary 
into  Court^  and  re-prove  the  will,  or,  in  other  words,  prove  it 
in  solemn  form,  unless  the  next  of  kin,  who  call  for  such 
pioofy  show  that  they  were  ignorant  of  the  pendency  of  the 
proceedings  had,  when  the  will  was  proven  in  common  form. 
And  it  is  for  you  to  determine,  from  the  evidence  before  you 
in  this  case,  whether  such  proof  has  been  made.  And  if  it 
has  not,  then  the  movants  have  failed  to  show  themselves 
within  the  rule  which  entitles  them  to  call  on  the  executor 
tot  the  proof  of  the  will  in  solemn  form." 

We  are  scarcely  prepared  to  endorse  fully  and  unqualified- 
ly the  proposition,  that  a  bare  knowledge  of  the  pendency  of 
the  first  proceeding  will  operate  as  a  bar  in  all  cases.  It  is 
not  for  the  plaintiff  in  error,  however,  to  complain  of  the  lat- 
itude of  the  rule  thus  stated. 

In  conclusion,  we  earnestly  invoke  the  consideration  of 
the  L^slature  to  this  double  probate  of  wills.  Why  is  thi{ 
allowed  ?  Why  not  pass  a  law  making  the  first  probate  fi- 
nal ?  A  statute  which  shall  provide  for  the  summoning  of 
all  die  parties  in  interest,  in  the  first  instance,  and  prescribing 
the  mode  in  which  it  shall  be  done ;  personal  service  if 
wilbin  the  State,  and  service  by  publication  if  living 
abroEtd.  The  expense  of  attending  the  re -probate  of  wills^  in 
Geoi^gia,  since  I  have  been  on  the  Bench,  has  cost  the  public 
more^han  its  Supreme  Court  And  this  is  not  all  A  part 
of  the  heirs  and  legatees  occupying  the  same  status  precisely 
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towards  the  litigation  and  its  subject  matter,  fail,  and  a  part 
recov^er !  A  mischief  so  patent,  should  not  be  tolerated. 
We  disclaim  all  intention  to  reflect  upon  the  past  As  the 
law  now  stands,  it  was  the  privilege  of  parties  to  avail  them- 
selves of  all  their  legal  rights  and  remedies.  We  desire  only 
to  reform  the  evil  in  future. 

Judgment  affirmed. 


Benjamin  F.  Bigelow,  plaintifl*  in  error,  vs.  James  M.  Ssoth 
and  Emanuel  Lyan,  defendants  in  error. 

{!.]  By  the  Act  of  1823,  Cobh  012,  and  those  relating  to  the  same  snlijeet,  it  ap- 
pears that  summary  possession  of  land  was  only  intended  to  be  ghrea  to  the 
purchaser  at  Sheriff's  sale,  as  against  the  defendant  in  execution  and  Chote 
claiming  under  him. 

[2.]  When  a  third  person  sets  up  independent  title  in  himself,  under  a  judgment 
of  a  Court,  the  proceeding  will  be  arrested  unless  the  return  is  suoeeMAiNf 
controverted,  which  it  is  the  privilege  of  the  applicant  to  do. 

Application  by  purchaser  to  be  put  into  possession  of  land 
bought  at  Sheriff's  sale,  in  Polk  Superior  Court  Decision 
by  Judge  Hammond,  at  October  Term,  1856. 

Continued  at  the  March  Term  of  this  Court 

This  was  a  motion  for  an  order  from  the  Court  directing 
and  requiring  the  present  Sheriff  of  Polk  county,  to  put  the 
movant,  Benjamin  F.  Bigelow,  into  possession  of  a  lot  of  land 
which  he  had  purchased  at  Sheriff's  sale. 

The  land  was  sold  by  the  then  Deputy  Sheriff  of  said  coun- 
ty, on  the  first  Tuesday  in  April,  1854,  under  a  JL  feu  issued 
from  a  Justice's  Court,  at  the  suit  of  D.  N.  Crayton  vs.  James 
M.  Smith,  as  the  property  of  said  Smith,  and  bought  bf 


ATLANTA,  AUGUST  TERM,  1857.  319 

Bigelow  vs.  Smith  and  Lyan. 


Bigelow.  At  the  time  of  the  sale  Smith  was  in  possession, 
and  he  only. 

Smith  and  one  Emanuel  Lyan  who  were  in  possession  of 
the  premises,  being  served  with  notice  to  show  cause  why 
the  order  should  not  be  made,  Lyan  appeared  and  showed 
for  cause,  that  he  was  now  the  legal  owner  of  the  land,  in 
possession  of  the  same,  by  himself  and  his  tenant,  the  said 
James  Smith ;  that  he  has  title  to  said  land,  here  in  Court, 
ready  to  be  exhibited,  and  a  judgment  rendered  in  his  favor 
for  said  premises,  in  an  ejectment  cause  tried  at  this  Term  of 
this  Court  That  the  sale  made  by  the  Sheriff,  under  which 
Bigelow  claims  to  be  put  into  possession,  was,  on  the  4th 
April,  1854,  by  a  former  Sheriff,  not  now  in  office ;  and  re- 
spondent has  been  informed,  and  he  believes  that  Bigelow 
bought  in  said  land  for  Smith,  and  that  he.  Smith,  was  the 
real  purchaser,  and  not  Bigelow.  And  at  the  time  of  said 
sale.  Smith  had  no  title  to  the  land,  except  a  naked  posses- 
sion, which  he  yielded  to  this  respondent  when  he  became 
the  owner  thereof 

Respondent  further  answered,  that  he  is  advised  and  be- 
lieves that  Bigelow,  by  reason  of  his  purchase,  at  Sheriff  sale, 
{if  bona  fide  for  himself)  acquired  no  other  title  or  right  in 
and  to  said  land,  than  Smith,  the  defendant  in  execution,  had, 
which  was  a  mere  naked  possession ;  and  if  Bigelow  de- 
layed obtaining  the  possession,  until  this  respondent  had  en- 
tered under  a  legal  title,  he  cannot,  at  this  late  day,  by  this 
summary  proceeding,  acquire  the  possession  by  ejecting  re- 
spondent, or  Smith,  his  tenant,  from  the  possession,  but  must 
assert  his  claim  by  action  at  law,  or  bill  in  equity,  when  the 
rights  of  all  parties  may  be  fairly  and  deliberately  investiga- 
ted and  adjudicated 

The  Court,  upon  this  showing,  refused  to  make  the  order 
moved  for. 

Counsel  for  Bigelow,  then  moved  to  be  allowed  to  contro- 
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vert  said  showing  and  to  traverse  the  answer  made  by  Lyan 
for  himself  and  Smith.  The  Court  refused  to  allow  the  an- 
swer to  be  controverted^  and  passed  the  following  order, 
to-wit:  ^^Upon  hearing  the  motion^  cause  shown,  and  argu- 
ment, it  is  ordered,  that  the  motion  be  refused.^ 

To  all  which  rulings  and  refusals,  counsel  forBigeJow  ex- 
cepted. 

Chisolm  &  Waddell,  for  plaintiff  in  error. 

Alexander,  for  defendant  in  error. 

By  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 

The  Act  of  1823,  Cobb  512,  provides  that,  ^whM  any 
Sheriff  or  Coroner  shall  sell  any  real  estate  by  virtue  o^  or 
under  the  authority  of  any  execution,  it  shall  be  the  duty  of 
such  Sheriff  or  Constable,  (as  the  case  may  be,)  upon  appli- 
cation, to  put  the  purchaser,  his  or  her  agent,  or  attorney,  in 
possession  of  the  real  estate  sold ;  Provided,  That  this  Act 
shall  not  authorize  the  officer  making  the  sale,  to  turn  -out 
any  other  person  than  the  defendant  in  execution,  his  heiis, 
or  their  tenants ;  if  such  other  person  were  in  possession  at 
tiie  term  of  the  rendition  of  the  judgment ;  t)r  if  snch  person 
has  acquired  such  possession  under  the  judgment  of  a  Coart 
of  competent  jurisdiction,  or  claim  under  the  person  or  per- 
sons acquiring  such  right  by  the  judgment  of  snch  Conrf 

By  an  examination  of  this  and  the  several  other  statutes, 
relating  to  the  same  subject,  it  is  apparent  that  possessioD 
was  intended  to  be  given,  only  as  against  the  defendatit  in 
execution,  and  those  holding  under  him.  And,  conoedttg 
this  to  be  the  true  construction  of  the  law,  the  applicant  had 
made  out  a  prima  fade  case,  so  as  to  entitle  him  to  a  imt 
The  land  was  sold  as  the  property  of  Smith.  He  was  in  pos- 
session at  the  time  of  the  rendition  of  the  judgment,  when  the 
sale  took  place,-and  when  this  application  was  made.    Bnl 
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Lyan  comes  in  and  shows  for  cause  against  the  rule:  1st 
That  Bigelow  bought  the  land  for  Smith,  and  not  for  himsel£ 
And  secondly,  in  terms  of  the  Act  recited,  that  he  himself 
had  acquired  possession  of  this  tract  of  land,  under  thejudg^ 
ment  of  a  Court  of  competent  jurisdiction;  and  that  Smith 
is  now  in  as  his  tenant. 

If  this  be  so,  Smith  cannot  be  summarily  ejected. 

But  why  should  Bigelow,  instead  of  being  remitted  to  his 
action,  not  be  allowed  to  traverse  the  return  of  Lyan  ?  Hav- 
ing brought  his  case  within  the  statute,  why  refuse  him  the 
relief  which  it  gives,  without  a  hearing  ?  And  why  not  set- 
tle this  controverted  title  in  this  way,  as  well  as  by  an  action 
at  law  ? 

For  refusing  this  privilege  to  the  purchaser,  we  are  con- 
strained to  reverse  the  judgment 

Judgment  reversed. 


Thomas  McCurrt,  plaintiff  in  error,  vs.  William  Robinsoit 
and  JxssE  M.  Wood,  defendants  in  error. 

A  defence  which  can  be  set  up  only  in  equity,  is  not  lost  by  not  being*  set  npat 

In  Equity,  in  Polk  Superior  Court    Decision  on  demur- 
rer, by  Judge  Hammojnd,  at  October  Term,  1856. 

This  was  a  bill  for  discovery,  relief  and  injunction,  filed  by 
Thomas, McCurry  against  William  Robinson  and  Jesse  M. 

Wood. 

The  complainant  alleges  that  in  October,  1845,  he  pur- 
cha«ed  of  defendant,  Robinson,  twa  lots  of  land,  containing 
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iorty  acres  each^  for  the  sum  of  one  hundred  and  sixty  dol- 
lars, payable  in  three  instalments,  and  for  which  he  gave  his 
three  promissory  notes,  due  respectively,  25th  December, 
1845,  1846  and  1847,  and  that  Robinson  executed  and  deliv- 
ered to  him  his  bond  for  titles  to  be  made  upon  the  payment 
of  the  purchase  money ;  that  the  trade  was  made  in  the  coun- 
ty of  Cobb,  but  Robinson  resided  in  the  city  of  Savannah,  in 
the  county  of  Chatham ;  that  complainant  moved  on  said 
land,  cleared  about  fifty  acres,  made  other  improvements,  and 
has  contined  to  reside  thereon,  from  a  short  time  after  said 
purchase  to  the  filing  of  this  bill. 

The  bill  further  alleges  that  no  application  or  demand  for 
payment  having  been  made  upon  the  ^maturity  of  the  first 
note,  that  complainant  \vrote  to  Robinson,  in  Savannah,  in- 
forming him  that  he  was  ready  to  pay  the  same ;  and  com- 
plainant avers  that  he  has  been  ready  and  willing  to  pay  all 
said  notes  as  they  became  due ;  but  he  received  no  answer 
from  Robinson,  and  he  did  not  know  where  said  notes  were, 
or  to  whom  to  pay  the  money  due  thereon ;  they  were  never 
presented  for  payment,  or  any  demand  ever  made  upon  him 
by  Robinson,  or  any  one  else;  that  in  June,  1849, without 
notice  to  complainant,  Robinson  fraudulently  sold  and  con- 
veyed said  land  to  Jesse  M.  Wood,  who  lived  on  adjoining 
land,  and  who  also  had  full  knowledge  of  the  purchase  of  said 
premises  by  complainant,  from  Robinson,  and  of  his  posses- 
sion of,  and  claim  to  the  same. 

That  Wood  instituted  ejectment  against  complainant  for 
said  land,  and  obtained  a  verdict  in  his  favor,and  now  threat- 
ens to  dispossess  complainant  and  evict  him  from  the  prem- 
ises. 

The  bill  further  alleges  that  complainant  would  have  filed 
his  bill,  and  interposed  his  equitable  claim  and  tide  to  said 
land,  and  enjoined  said  action  of  ejectment  prior  to  the  ver- 
dict and  judgment,  but  pending  said  suit,  the  county  of  Polk, 
in  which  the  land  is  situated,  was  cut  off  and  organized  from 
the  county  of  Paulding,  in  which  the  action  was  originally 
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iastitvited^  and  he  was  informed  by  his  attorney  that  nothing 
would  be  done  in  the  case^  at  the  first  term  after  its  transmis- 
sion from  Paulding  to  Polk  Superior  Court.  Relying  upon 
this  information,  he  failed  to  make  any  preparation  at  said 
term^  when  his  case  was  called^  a  continuation  refused,  and 
a  verdict  rendered  against  him. 

The  prayer  of  the  bill  is  for  discovery,  and  that  the  defend- 
ants be  enjoined  from  enforcing  their  verdict  and  judgment 
in  ejectment,  and  that  the  conveyance  from  Robinson  to 
Wood  be  annulled,  and  that  Robinson  be  decreed,  upon  the 
payment  of  the  purchase  money  and  interest  to  him,  (and 
which  complainant  tenders  and  offers  to  bring  into  Court,) 
to  execute  titles  to  complainant,  for  the  land  in  controversy. 

The  Chancellor  sanctioned  the  bill  and  granted  the  injunc 
tion. 

To  the  bill  defendants  demurred,  for  want  of  equity. 

Upon  the  hearing,  after  argument,  the  Court  sustained  the 
demurrer  and  dismissed  the  bill.  And  to  this  decision  coun- 
sel for  complainant  excepts. 

J.  R.  Alexander  and  T.  A.  Latham,  for  plaintiff  in  error. 

E.  D.  Chisolm,  for  defendants  in  error. 

By  the  Court — Bennino  J.  delivering  the  opinion. 

The  effect  of  the  contract,  between  Robinson  and  McCur- 
tYj  was  such,  as  to  make  Robinson  hold  the  legal  title  to  the 
land,  in  trust  for  McCurry  on  McCurry's  paying  the  purchase 
money.  Therefore,  the  effect  of  the  contract  was,  to  put  the 
equiiable  title  to  the  land  in  McCurry. 

This  equitable  title,  McCurry  did  not  lose  by  his  failure  to 
pay  the  purchase  money  at  the  time  when  it  fell  due ;  for, 
in  the  first  place,  the  contract  was  one  in  which,  the  time  of 
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this  payment,  was  not  essential j  and  in  the  second,  McCur- 
ry had,  perhaps,  iised  sufficient  diligence  in  trying  to  pay  the 
money  at  the  time  when  it  fell  due. 

This  title  in  McCurry,  however,  being  but  an  equitable  ii- 
tle^  and  an  equitable  title  not  giving  him  the  right  to  the  le- 
gal title  until  the  payment  of  the  purchase  money,  this  equit- 
able title  being,  in  other  words,  one  that  was  not  eompkie^ 
was  not  a  title  by  which,  he  could  defend  himadf  from  an 
action  of  ejectment,  founded  on  the  legal  title.  PUU  t».  Btd^ 
lardf  3  Kdly. 

Wood  stood  in  Robinson's  shoes,  for  when  he  purchaaed 
from  Robinson,  he  had  notice  of  McCurry's  title. 

These  things  being  so,  what  was  the  right  which  McCar- 
ry  had,  as  against  Wood  and  Robinson  ?  It  was  the  right  to 
a  specific  performance  of  the  contract  of  purchase,  on  liif 
payment,  or  tender  of  the  purchase  money. 

Did  he  lose  this  right,  by  letting  the  judgment  in  the  action 
of  ejectment,  go  against  him  before  he  filed  his  bill  prayiog 
for  such  specific  performance  ? 

He  did  not.  His  equitable  title,  all  the  title  which  he  had, 
was  one  that  he  could  not  set  up  in  a  Court  of  law.  There- 
fore, the  judgment  in  the  ejectment  suit  decided  nothing 
against  thattitia    Pollack  vs.  Gilbert,  16  Ga.  Rep.  398. 

We  think,  then,  that  the  Court  erred  in  holding,  that  there 
was  no  equity  in  this  bill. 


Judgment  reversed. 
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William  howE^  plaintiff  in  error^  vs.  Alexander  S.  Brooks, 

administrator,  defendant  in  error. 

The  common  law  doctrine  of  survivorship  among  joint  tenants  was  abolished 
by  the  fiAy-first  section  of  the  Constitution  of  1777. 

In  Equity^  in  Upson  Superior  Court.  Decision  on  demur- 
rer, by  Judge  Cabiness,  at  May  adjourned  Term,  1857. 

This  was  a  bill  filed  by  Alexander  S.  Brooks,  administra- 
tor of  John  Lowe,  deceased,  against  William  Lowe,  to  re- 
cover the  share  or  interest  of  his  intestate  in  two  negroes 
and  their  hire,  alleged  to  be  in  the  possession  of  defendant 

The  bill  alleges  that  Mary  Rabun  of  the  county  of  Han- 
cock, departed  this  life,  leaving  in  full  force  her  last  will  and 
testament,  bearing  date  the  7th  January,  1841 ;  and  that  in 
and  by  the  9th  clause  of  said  will,  testatrix  directed  that 
certain  negroes  therein  named,  (to-wit,  Rhoda,  Violet,  Mar- 
tha, Haywood  and  Francis)  should  be  sold,  and  that  the  pro- 
ceeds of  said  sale  be  equally  divided  between  her  children, 
Martha  Battle,  Amanda  L.  Cato,  Maria  E.  Wooten,  and  the 
children  of  her  deceased  daughter  Elizabeth  Lowe ;  said 
children  to  have  one  share,  which  is  one-fourth  of  the  pro- 
ceeds of  said  sale.  That  at  the  time  of  testatrix's  death 
there  were  three  children  of  said  Elizabeth  in  life,  to-wit, 
James  Lowe,  since  deceased,  John  Lowe,  deceased,  compla- 
nant's  intestate,  and  Emma  Lowe,  a  minor  now  in  life. 

The  bill  further  states  that  in  the  year  1841,  after  the  death 
of  testatrix,  the  defendant  William  Lowe,  who  is  the  father 
of  said  James,  John  and  Emfna,  received  two  negroes,  Rho- 
da and  Violet  as  the  share  or  portion  to  which  his  children 
were  entitled  under  the  9th  clause  of  said  will.  That  he  re- 
ceived and  has  held  said  negroes  for  the  benefit  of  his  said 
infant  children.  That  he  has  retained  the  possession  of  them, 
receiving  and  enjoying  the  profits  of  their  work  and  labor 
ever  since,  and  now  has  them.    That  complainant  as  the 
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administrator  of  James  Lowe,  is  entitled  to  one-third  of  said 
negroes  and  their  hire.  That  defendant  refuses  to  deliver  to, 
or  account  with  the  complainant  for  the  share  or  interest  of 
his  intestate  in  and  to  said  negroes  and  their  hire,  but  denies 
his  right  to  any  part  thereof. 

The  following  is  the  clause  of  the  will  of  Mary  Rabun, 
deceased,  by  which  the  joint  estate  or  tenancy  was  created, 
to- wit : 

Art.  9.  The  balance  of  my  negroes,  viz.,  Rhoda,  Violet, 
Martha,  Haywood,  and  Francis,  I  wish  sold,  and  the  proceeds 
equally  divided  between  my  children,  Martha  Battle,  Anuui- 
da  L.  Cato,  Maria  E.  Wooten,  their  heirs,  &c.,  and  the  chil- 
dren of  my  deceased  daughter,  Elizabeth  Lowe,  said  chil- 
dren to  have  one  share,  which  is  one-fourth  of  the  same. 

Defendant  demurred  to  the  bill  for  want  of  equity  in  this, 
that  under  said  will,  James,  John  and  Emma  took  an  estate 
as  joint  tenants,  and  that  upon  the  death  of  James  and  John, 
the  whole  vested  in  Emma  as  survivor. 

The  Court  overruled  the  demurrer,  and  counsel  for  defend- 
ant excepts  and  tenders  his  bill  of  exceptions,  &c. 

T.  W.  &  C.  T.  GooDE,  for  plaintiff  in  error. 

Smith,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

John,  James,  and  Emma  Lowe  were  joint  tenants  of  the 
slaves  in  dispute.    John  and  perhaps  James,  died. 

The  question  is,  whether  John's  interest  in  the  slaves,  in 
whole,  or  in  part,  went  on  his  death,  to  Emma« 

By  a  rule  of  the  common  law,  on  the  death  of  one  joint 
tenant,  the  property,  held  in  joint  tenancy,  whether  real, 
or  personal,  went  to  the  surviving  joint  tenants. 
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In  1828,  the  Legislature  passed  an  act  in  these  words : 
"  IVherectSj  it  is  doubtful  whether  the  right  of  survivorship, 
as  under  the  English  law,  does  not  still  exist  in  this  State,  in 
all  estates  of  joint  tenancy." 

"-ffe  it  enactedy  That  from,  and  after,  the  passage  of  this 
act,  when  two  or  more  persons  shall  hold  and  possess  any 
esfate  of  lands  in  joint  tenancy,  in  this  State,  and  one  or 
more  of  said  joint  tenants  may  depart  this  life  during  the 
existence  of  said  estate,  the  title  or  interest  of  the  deceased 
joint  tenant,  in  said  estate,  shall  not  go  and  become  the  pro- 
perty of  the  surviving  joint  tenant  or  tenants,  as  under  the 
English  law,  but  that  the  same  shall  be  distributed  us  all 
other  estates,  under  the  existing  laws  of  this  State."  CobVs 
Dig,  MS. 

This  act  confines  itself  to  estates  in  'Mands." 

In  1854,  the  Legislature  extended  the  act  "to  personal  es- 
tate held  in  joint  tenancy."    ^cts  of  1853-'4.  70. 

But  John  Lowe,  the  one  of  the  joint  tenants  in  this  case, 
who  is  dead,  died  btfore  the  year  1854.  So,  at  least,  it  is  as- 
sumed, by  the  counsel  on  both  sides. 

That  act,  therefore,  cannot  affect  the  question. 

But  it  is  insisted  for  the  defendant  in  error,  that  this  com- 
mon law  principle  of  survivorship  among  joint  tenants,  did 
not  exist  in  this  State  at  the  time  when  even  the  first  of  those 
two  acts  was  passed.  It  is  insisted  for  him,  that  this  doctrine 
had  been  abolished  by  the  people,  or  by  the  Legislature,  long 
before  1828. 

The  question  for  us,  therefore,  is,  whether  this  position  ta- 
ken for  the  defendant,  is  true?     To  that  question,  I  proceed. 

A  part  of  the  51st  section  of  the  Constitution  of  1777,  is 
as  follows : 

"Estates  shall  not  be  entailed;  and  when  a  person  dies 
intestate,  his  or  her  estate  shall  be  divided  equally  among 
his  or  her  children ;  the  widow  shall  have  a  child's  share  or 
her  dower  at  her  option." 

"A  person'' — this  is  equivalent  to  a  general  term.    It 
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means  any  person.  It  must  therefore  equally  iQclude,  per- 
sons who  are  sole  tenants,  and  persons  who  are  tenants  in 
connection  with  others ;  as,  tenants  in  common,  tenants  in 
coparcenary,  and  joint  tenants. 

If,  therefore,  the  meaning  of  the  terra,  "  a  person,"  had 
been  expressed  in  full  in  the  part  of  the  quoted  section  of 
the  Constitution,  that  part  would  have  taken  this  form — 
"and  when  any  person,  whether  sole  tenant^  tenant  in  corn- 
moHf  tenant  in  coparcenary  ^  or  joint  tenant^  dies  intestate, 
his  or  her  estate  shall  be  divided  equally,"  &c. 

And  if  the  part  had  taken  this  form,  it  would  have  inclu- 
ded the  sense,  if  not  almost  the  very  operative  words,  of  the 
act  aforesaid  of  1828.  "And  one  or  more  of  said  joint  ten- 
ants may  depart  this  life  during  the  existence  of  said  estate, 
the  title  or  interest  of  the  deceased  joint  tenant,"  &c  shall 
be  distributed,"  &c.    These  are  the  operative  words  of  that  act 

It  must  follow,  that  if  the  act  of  1828  was  sufficient  to 
abolish  this  doctrine  of  the  survivorship  among  joint  tenants, 
then  the  above  quoted  part  of  the  Constitution  of  .1777,  was 
also  sufficient  to  abolish  the  doctrine,  and  therefore,  it  must 
follow,  that  this  part  of  the  Constitution  of  1777,  did  abolish 
the  doctrine. 

But  even  if  we  did  not  have  the  Act  of  1828,  to  aid  us  in 
the  interpretation  of  this  part  of  the  Constitution  o{  1777, 
we  should,  I  think,  have  to  come  to  the  same  conclusion. 

First,  let  us  look  to  the  words  of  this  part:  The  words,  a 
"  person,"  in  the  part,  being  equivalent  to  the  words,  any 
person,  they  include  a  person,  though  he  bo,  a  joint  tenant 

If  then  we  express  what  is  thus  impliedly  included,  the 
part  of  the  Constitution  in  question,  would  stand  as  follows : 
"  when  any  person  not  excepting  a  joint  tenant,  dies  intes- 
tate, his  or  her  estate  shall  be  divided  equally,"  &c. 

It  may  be  assumed,  therefore,  that  this  part  of  the  Consti- 
tution, says,  that  the  estate  of  any  person  not  excepting  a 
joint  tenant,  when  he  dies  intestate,  shall  be  equally  divided 
among  his  wife  and  children,"  &c. 


ATLAN-EA,  AUGUST  TERM,  1857.  3S9 


Lowe  v«.  Brooks  admT. 


What  then  means  the  expression,  the  estate  of  a  deceased 
person,  when  applied  to  the  case  of  a  deceased  person,  who 
died  a  joint  tenant  ?  Does  it  mean  that  estate  only  which 
he  held  as  sole  tenant,  or  that,  and  also  the  estate  which  he 
held  as  joint  tenant? 

The  answer  of  men  unskilled  in  the  law,  would  doubtless 
be^  that  the  expression  means  all  the  estate  which  the  de- 
ceased person  had  when  he  died,  including  that  which  he 
had,  as  joint  tenant,  as  well  as  that  which  he  had,  not  as 
joint  tenant 

This,  too,  would,  doubtless,  as  we  have  seen,  have  been 
the  answer  of  the  Legislature  of  1828,  for  the  operative 
words  of  their  act  aforesaid,  differ  little,  from  the  expression 
under  consideration. 

And  if  this  would  be  the  answer  of  the  generality  of  men, 
and  the  Legislature  itself,  perhaps,  we  ought  to  be  satisfied, 
and  ought  to  say,  it  is  the  answer. 

But  is  it  impossible,  that  this  might  not  also  be  the  an* 
swer  of  the  lawyer  ?  Is  it  certain,  that  the  law,  (the  com- 
mon law,)  says,  that  what  a  dead  man  holds  as  joint  tenant, 
when  he  dies,  cannot  be  a  part  of  his  estate  after  his  death, 
but,  without  having  become  any  part  of  that  estate,  must 
pass  directly  to  the  surviving  joint  tenant  ?  To  say  so,  is  to 
say,  that  a  joint  tenant  cannot  be  a  tenant  in  fee  simple,  out 
can  only  be  a  tenant  in  some  limited  fee,  or,  a  tenant  for  life ; 
for  what  belongs  to  a  person,  as  tenant  in  fee  simple,  be- 
comes a  part  of  his  estate  on  his  death.  But,  it  is  beyond 
question,  that  a  person  may  be  joint  tenant  in  fee  simple. 

And  to  say,  (in  the  case  of  a  joint  tenancy  in  fee  simple, 
and  death  of  one  of  the  joint  tenants)  that  the  survivor  takes 
the  part  of  the  estate  that  had  belonged  to  the  deceased  one, 
as  successor  to  Aim,  is  not  to  do  more  violence  to  the  con- 
veyance creating  the  joint  tenancy,  if  as  much,  as  would  be 
done  to  it,  if  we  said,  that  such  survivor  takes  as  successor 
to  the  maker  of  that  conveyance ;  (and  we  have  to  say,  that 
he  takes  as  successor  to  the  one  or  the  other,)  for  the  convey- 
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ance  being  one  in  fee^  is  a  conveyance  to  the  two  joint  ten- 
ants and  their  heirs ;  the  effect  of  which  is,  to  create  two  fee 
simple  estates,  joined  together,  it  is  true,  but  still  two,  one  in 
one  joint  tenant,  the  other,  in  the  other ;  and  to  say,  that  the 
survivor  takes  the  one  of  these  two  estates,  that  was  the  es- 
tate of  the  other,  as  successor  to  the  nimker  qf  the  eonve^cmce, 
that  is,  by  the  conveyance  is  to  say,  what  the  conveyance  it- 
self opposes,  for  the  conveyance  gives  to  him  who  is  the  sur- 
vivor, but  one  of  the  two  estates,  and  the  other  of  the  two 
estates,  it  gives  to  him  who  has  become  the  deceased  joint 
tenant    The  survivor  cannot  take  by  the  convej/ance. 

It  follows,  then,  that  he  must  take  by  the  law. 

Taking  by  the  law — it  is  as  easy  to  consider  him,  as  ta- 
king under  the  deceased  joint  tenant,  as  it  is,  to  consider  him, 
as  taking  under  the  creator  of  the  joint  tenancy.  Consider- 
ed as  taking  under  the  deceased  joint  tenant,  what  he  takes, 
must,  of  course,  be  something  that  belongs  to  the  estate  of 
that  tenant  And  this  something  is  what  that  tenant  had  held, 
as  joint  tenant,  when  he  died. 

Therefore,  we  may  say,  in  answer  to  the  question,  under 
consideration,  that  it  is  ?tot  certain,  but  that,  what  a  dead 
man  held  as  joint  tenant  when  he  died,  may  by  the  law  con- 
stitute a  part  of  his  estate  after  his  death,  and  consequently, 
that  it  is  not  certain,  but  that,  when  what  he  so  held  passes 
to  the  survivor,  it  has  to  pass  to  him  as  a  part  of  the  esiate 
of  the  deceased  joint  tenant. 

Littleton,  goes  no  further,  I  think,  than  to  say«  that  the 
survivor  takes  by  the  law.  In  one  place  he  sajrs,  that  the 
survivor  "  hath  the  land  by  the  survivor,  and  hath  not,  nor 
can  claim  anything  by  descent  from  his  companion,''  &c. 
Sec.  286.  In  another  place  he  says,  ^^by  his  death  all  the 
land  presently  commeth  by  law  to  his  companion  which  sur- 
viveth,  by  the  survivor."  Sec.  287.  Thus,  we  may  say, 
comes  dower  to  tlie  widow.  Wo  do  not  say,  it  comes  by 
descent ;  yet  it  is  cast  upon  her  by  the  law.  So,  of  estates 
by  the  curtesy,  and  estates  after  possibility  of  issue  extinct 
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But  Coke  commenting  on  the  section  first  quoted  from, 
says,  **  and  the  cause,  wherefore  the  survivor  shall  not  hold 
the  land  charged,  is,  for  that  he  claimeth  the  land  from  the 
first  feoffor,  and  not  by  his  companion,  which  is  Littleton's 
meaning  when  he  saith,  (that  he  claimeth  by  survivor,)  for 
the  surviving  feoffee  may  plead  a  feoffment  to  himself,  with- 
out any  mention  of  his  joint  feoffee." 

So  much  for  the  argument  from  the  words  aforesaid,  of 
the  Constitution  of  1777. 

I  think,  we  may  safely  say,  that  the  contemporary  inter- 
pretation  of  this  part  of  that  Constitution  was,  that  the  part 
abolished  this  common  law  doctrine  of  survivorship  among 
joint  tenants.  Otherwise  why  was  it,  that  the  Legislature 
waited  until  1828,  before  it  interfered  with  the  doctrine.  The 
doctrine  is  one  at  war  with  every  natural  instinct. 

And  when  the  Legislature  did  in  1828,  interfere  with  it, 
the  language  used  by  it,  shows,  that  it  did  so,  not  as  believ- 
ing the  doctrine  to  be  in  force,  but  out  of  abundant  caution, 
lest  it  might  be  in  force.  The  preamble  of  the  Act  of  1828, 
begins — ^  TFhereas  it  is  doubtful  whether  the  right  of  sur- 
vivorship" &c,  "  does  not  still  exist."  May  we  not  say  from 
this  language,  that  if  the  question  had  been  put  to  vote  be- 
fore this  Legislature,  whether  the  law  was  or  was  not  in 
force,  the  vote  would  have  been,  that  it  was  not  in  force. 

It  is  undisputed,  that  this  part  of  the  Constitution  of  1777, 
abolishes  primogeniture ;  that  is,  postpones  the  first  born  son 
to  the  widow  and  the  children  collectively  5  and  all  the  rea- 
sons that  exists,  for  postponing  him  to  them,  equally  exist 
for  postponing  a  surviving  joint  tenant  to  them,  and  a  strong 
reason  besides ;  he  is,  or,  may  be,  a  stranger  to  the  blood  of 
his  companion. 

Again,  the  first  clause  of  this  part  of  the  Constitution  of 
1 777,  is,  "  estates  shall  not  be  entailed." 

The  law  of  entails  tended  to  make  property  accumulate  in 
the  hands  of  a  single  person ;  but  it  was  a  law  that  supplied 
the  means  of  gratifying  one  of  the  instincts  of  our  nature. 
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the  desire  to  keep  our  property  together,  and  in  our  own 
hands^  or  in  the  hands  of  some  of  our  relatives. 

The  law  of  survivorship  among  joint  tenants^  also,  has 
this  tendency^  although  it  has  the  tendency  in  a  less  degree ; 
and^  then^  it  is  not  a  law  by  which  any  natural  instinct  of 
the  party  whose  property  it  disposes  of,  can  be  gratified^  but, 
on  the  contrary,  is  a  law  by  which  one  of  the  best  and  strong- 
est of  his  instincts,  may  be  defeated ;  the  desire  that  his 
wife  and  children  may  enjoy  the  property  which,  when  he 
dies,  he  leaves  behind  him. 

Upon  the  whole,  then,  we  think  that  the  common  law  doc- 
trine of  survivorship  among  joint  tenants,  was  abolished  by 
the  Constitution  of  1777. 

If  we  are  right  in  this,  the  doctrine  has  never  since  the 
date  of  that  Constitution,  been  in  force,  and  the  adopting  Act 
of  1784,  adopted  no  laws  that  were  against  the  Constitution  of 
1777.    And  there  is  no  other  adopting  act. 

So  we  think,  that  the  judgment  of  the  Court  below  ought 
to  be  affirmed. 

Judgment  affirmed. 


Tyrrel  Barksdale,  propounder,  plaintiff  in  error,  V5.  Euse- 
Bius  A.  Hopkins  and  wife,  et  aL  caveators,  defendants  in 
error. 

[1.]  If  a  will  is  before  a  probate  Court  for  probate,  and  a  second  will  is  pleaded 
as  a  revocation  of  the  first,  the  probate  Court  may  take  notitte  of  the  seooad, 
although  it  may  be,  that  the  second  is  one  which  has  not  been  admitted  to 
probate,  and  one  which  is  not  offering  itself  for  probate;  consequently,  the 
probate  Court  may  hear  proof  touching  the  execution  of  the  second. 

[2.]  The  judgment  in  a  propounding  for  probate,  does  not  bind  an  heir  who 
was  not  a  party  to  tho  proceeding,  and  who  had  no  knowledge  of  the  piP- 
ceediag. 
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Caveat  to  will,  in  Upson  Superior  Court  Tried  before 
Judge  Cabiness,  May  Term,  1857. 

This  was  an  appeal  from  the  Ordinary,  on  the  propound- 
ing of  a  paper  dated  in  1848,  as  the  last  will  and  testament 
of  Mrs.  Macharine  Bunkley.  The  administrator  of  Edward 
G.  Harvey,  R  A,  Hopkins,  and  his  wife,  as  heirs  at  law,  en- 
tered a  caveat,  on  the  ground  that,  in  1850,  the  deceased,  by 
a  paper  properly  attested,  under  the  statute  of  frauds,  revoked 
this  paper  of  1848. 

On  the  trial,  propounder  proved  the  execution  of  the  pa- 
per of  1848.  Caveators  then  proposed  to  prove  the  paper  of 
1850,  in  which  there  was  a  revoking  clause,  by  the  same  wit- 
ness. Propounder  objected,  on  the  ground  that  the  Superior 
Court  had  no  jurisdiction  to  hear  the  proo£  The  Court 
overruled  the  objection,  and  propounder  excepted. 

After  the  paper  of  1850  was  given  in  evidence,  propound- 
er offered  in  evidence  the  record  of  the  Superior  Court  of  Up- 
son county,  and  the  remititur  from  the  Supreme  Court,  set- 
ting aside  and  annuUing  the  paper  of  1850  as  a  will.  Cavea- 
tors objected  that  the  copy  of  the  bill  of  exceptions  was  a 
part  of  the  record  and  not  included.  The  Court  so  held,  and 
propounder  excepted. 

The  propounder  then  offered  the  entire  record ;  to  which 
caveators  objected  on  the  grounds: 

1st  Because  they  were  neither  parties  or  privies  to  the 
judgment 

2d.  Because  the  record  showed  that  the  revoking  clause 
was  not  in  issue  on  said  trial. 

3d.  Because  the  record  showed  that  the  judgment  was  ob- 
tained upon  the  evidence  of  John  M.  Barksdale,  who  was  a 
laige  legatee  under  the  will  of  1848,  now  propounded  for 
probate,  and  could  not  be  used  as  evidence  in  his  favor. 

Propounder  introduced  some  evidence  to  show  notice  of 
the  pendency  of  the  litigation,  to  Edward  G.  Harvey,  and 
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Eusebius  A.  Hopkins^  and  also  a  deed  from  Hopkins  to 

Bunkley,  for  his  interest  in  the  estata 

The  Court  sustained  the  objections,  and  ruled  out  the  re- 
cord, and  propounder  excepted, 

Propounder  moved  to  withdraw  the  paper  of  1850,  from 
the  jury,  on  the  ground  that  it  was  once  of  record  iu  the 
Ordinary's  oflSca  The  Court  refused  the  motion,  and  pro- 
pounder excepted. 

Propounder  then  moved  for  a  continuance,  on  the  ground 
that  they  had  knowledge  of  the  death  of  Mrs.  Hopldns, 
which  had  just  been  communicated  to  their  counsel.  The 
Court  refused  the  motion,  and  propounder  excepted. 

B.  Hill,  and  Levi  Smith,  for  plaintiff  in  error. 

T.  R.  R.  Cobb,  and  C.  Pkeples,  for  defendants  in  error. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

Tyrrel  Barksdale  propounded  a  writing  in  the  Court  of 
Ordinary  of  Upson  county,  for  probate,  as  the  will  of  Mrs. 
Macharine  Bunkley.     The  writing  was  dated  in  1848. 

To  the  admission  of  the  writing  to  probate,  Edward  G. 
Harvey,  Eusebius  A.  Hopkins  and  his  wife,  Anna,  as  persons 
"  of  the  next  of  kin"  to  Mrs.  Bunkley,  entered  a  caveat,  rest- 
ing on  several  grounds. 

Among  the  grounds  was  this :  ^  That  the  said  pretended 
will  was  revoked  by  the  testatrix  during  her  life  time ;  to-wit : 
first,  by  actually  cancelling  and  obliterating  the  seal  attached 
thereto,  with  the  intention  of  thereby  exhibiting  the  aninms 
revocandi;  and  secondly,  by  subsequently,  on  the  28th  Jan- 
uary, 1851,  (a  mistake  doubtless  for  1850,)  executing,  in  the 
presence  of  three  credible  witnesses,  an  instrument  in  wri 
ting,  whereby,  she  expressly  revoked  all  former  wills  by  her 
made." 

What  is  thus  contained  in  this  ground,  is  all  that  the  ca- 
veat said  about  this  "instrument  in  writing"  of  1850.    The 
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caveat  did  not  say,  whether  the  caveators  offered  the  instni- 
ment  itself,  for  probate,  or  not 

The  issue,  then,  raised  by  the  allegation  respecting  this 
instrument,  was,  whether  the  instrument  revoked  the  wri- 
ting of  1848,  propounded  by  Barksdale  for  probate. 

This  issue  was  one  raised  in  the  Court  of  Ordinary,  but 
carried,  by  appeal,  into  the  Superior  Court  In  respect  to 
this  issue,  therefore,  the  Superior  Court  became  a  probate 
Court ;  and  consequently,  whatever  was  admissible  as  evi- 
dence on  the  issue,  whilst  it  was  in  the  Court  of  Ordinary, 
was,  in  like  manner,  admissible  on  the  issue  after  it  got  into 
the  Superior  Court. 

This  being  an  issue — I  may  say  the  issue — and  this  is- 
sue being  thus  in  the  Superior  Court,  as  a  probate  Court,  it 
came  on  for  trial ;  and  on  the  trial  of  it,  the  counsel  for  the 
caveators,  presented  the  instrument  in  writing  pleaded  by 
them  in  the  caveat,  as  aforesaid,  to  one  of  the  subscribing 
witnesses  to  the  instrument,  and  offered  to  prove  it  by  him. 

The  instrument  thus  presented  to  the  witness,  was  one  of 
which  the  commencement  was  as  follows :  "  State  of  Geor- 
gia, Upson  County.  I,  Macharine  Bunkley,  being  in  feeble 
health,  yet  of  sound  disposing  mind  and  memory,  do  con- 
stitute and  ordain  this  my  last  will  and  testament,  revoking 
all  others."  The  rest  of  the  instrument,  in  twenty-two 
"  items,"  purported  to  make  dispositions  of  her  property,  and 
to  appoint  an  executor.  The  instrument  purported  to  be 
signed  by  her,  to  be  subscribed  by  three  persons  as  witness- 
es, and  to  be  dated  the  28th  of  January,  1850. 

If  this  instrument  was  valid  as  a  will,  and  the  clause  of 
revocation .  was  a  part  of  it,  as  the  part  of  a  will,  then  it  is 
plain,  that  the  instrument  as  a  valid  will  containing  this  clause, 
would  sustain  the  allegation  of  revocation,  in  the  caveat;  and 
if  the  iastmment  was  not  valid  as  a  will,  yet,  if  the  clause  of 
revocation  was  not  a  part  of  it  as  the  part  of  a  will,  but  was 
a  separate,  independent,  writing  of  revocation ;  or  if  the 
clause,  though  a  part  of  the  instrument  as  the  part  of  a  will, 
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was  also  something  additional,  by  virtue  of  which  something 
it  was  to  have  operation,  whether  the  rest  of  the  instmment 
had  operation  or  not,  then,  it  is  equally  plain,  that  the  instru- 
ment, though  itself  not  valid  as  a  will,  yet,  as  containing  a 
valid  writing  of  revocation,  would  sustain  the  allegation  of 
revocation,  contained  in  the  caveat. 

In  any  case,  therefore,  it  is  manifest,  that  evidence  in  proof 
of  the  instrument,  would  be  pertinent. 

This  being  so,  the  counsel  for  the  caveators,  offered  as 
aforesaid,  in  proof  of  the  instrument,  the  evidence  of  one  of 
its  subscribing  witnesses. 

To  the  admission  of  this  evidence,  the  counsel  for  the  pro- 
pounder,  presented  objections  of  which,  the  following  is  the 
substance : 

1st  They  said,  that  in  every  case,  in  which  an  instrument 
is  to  be  used  as  a  will,  one  single  case  excepted,  the  only  evi- 
dence admissible  in  proof  of  the  instrument,  is  the  judgment 
of  a  probate  Court,  establishing  the  instrument  as  a  vrill; 
that  the  single  excepted  case  is  that  in  which,  the  instrument 
itself,  being  offered  for  probate,  to  a  probate  Court ;  that  this 
instrument  was  not  itself  being  offered  for  pi'obate  to  the 
Court ;  therefore,  that,  if  the  purpose  of  the  caveators,  was 
to  use  this  instrument,  including  the  revocatory  words,  as  a 
will,  then  the  evidence  of  a  person  subscribing  the  instrument 
as  a  witness,  was  not  admissible  in  proof  of  the  instrument 

2dly.  They  said,  that  if  an  instrument  written  for  a  will, 
has  in  it  words  revocatory  of  all  other  wills,  those  words  can 
be  operative,  only  in  case  the  instrument  shall  be  operative 
as  a  will ;  that  therefore,  if  the  purpose  of  the  caveators,  was 
to  use  the  revocatory  words  in  the  instrument  by  themselves, 
to  show  a  revocation  of  the  will  of  1848,  the  purpose  was  an 
illegal  one,  and  that  no  evidence  of  any  sort,  was  admissi- 
ble in  aid  of  an  illegal  purpose. 

Were  these  objections  good  ? 

And  first  is  it  true,  that  in  a  probate  Court,  (the  Court  was 
sitting  as  an  appellate  probate  Court,)  an  instrument  intended 
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to  be  used  as  a  will,  to  show  that  another  instrument  pro- 
pounded as  a  will,,  has  been  revoked,  cannot  be  proved  by 
any  other  evidence,  than  that  of  a  judgment  of  probate,  ex- 
cept in  the  single  case  in  which,  the  instrument,  not  having 
been  admitted  to  probate,  is  itself  offered  for  probate  ? 

Now  that  this  proposition  may  be  true,  a  second  one  has  to 
be  true;  viz.,  this :  that  in  a  probate  Court,  a  will  can  have  no 
revocatory  efficacy,  unless  it  has  been  admitted  to  probate,  or 
is  offering  itself  for  probate.  Is,  then,  this  latter  proposition 
true? 

If  a  man  by  will  gives  property  to  A.,  and  by  a  second  will 
gives  the  same  property  to  B.,  and  B.  dies  before  A.,  or  B.  is 
a  i)erson,  that  by  reason  of  some  disability,  cannot  take  the 
property  given,  the  second  will  revokes  the  first;  and  yet,  in 
both  of  these  cases,  the  second  will  is  void.  Com,  Dig.  "-£.»- 
iaie  by  DeviseJ^  ^^  Revocation,  {F.  1.)  and  note.  This 
proposition,  I  believe,  is  not  disputed. 

These  are  cases  in  which,  it  cannot  be  true,  that  the  revo- 
king will  was  admitted  to  probate :  the  revoking  will  was 
void.  They  are  cases  t«o,  in  which,  it  cannot  be  true,  that 
the  revoking  will  offered  itself  for  probate ;  that  a  will  pro- 
fessing itself  to  be  revoked,  should  yet  offer  itself  for  probate, 
is  absurd. 

This  second  proposition,  then,  is  not  true.  What  is  the 
true  proposition  on  the  subject,  to  be  deduced  from  these 
cases  ?  It  would  seem  to  be  this :  that  whenever  a  will  is 
efficacious  for  the  purpose  of  revoking  a  former  will,  a  pro- 
bate Court  may  take  notice  of  it  for  that  purpose,  although 
such  will  is  one  that  has  not  been  admitted  to  probate,  or, 
even  one  that  is  not  capable  of  being  admitted  to  probate. 

And  this  same  proposition  would  seem  to  follow  also,  from 
the  nature  of  the  jurisdiction  of  a  probate  Court  That  Court 
has  power  to  say  what  is,  and  what  is  not,  a  will,  and  there- 
fore, has  power  to  say,  what  is,  or  is  not,  a  cause  of  prevent- 
ing a  writing  from  being  a  wilL  Having  this  power,  it  can 
determine  for  itself,  whenever  the  occasion  requires  it,  wheth- 
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er  a  writing  is  a  will  or  not :  it  dont  have  to  wait  for  some 
other  Court  to  determine  that  question  for  it 

In  England,  the  common  laAv  Courts  do  not  notice  a  will 
of  personalty,  unless  it  has  been  admitted  to  probata  Why? 
Those  Courts  have  no  jurisdiction  over  wills  of  personalty. 
They  do  notice  wills  of  realty,  although  they  cannot  have 
been  admitted  to  probate.  Why  ?  They  have  jurisdiction 
over  wills  of  realty. 

The  power  given  by  statute  to  our  probate  Court,  the  Court 
of  Ordinary,  is  general,  and  is  unrestricted.  *^The  Inferior 
Courts  in  each  county  shall  have  jurisdiction  and  authority 
to  hear  and  determine  all  causes,  matters,  suits,  and  contro- 
versies, testamentary,  which  shall  be  brought  before  them, 
touching  the  proof  of  wills,^^  &c.  Cobb  Dig.  281.  This  is 
the  language  of  our  statute. 

Now  when  a  first  will  is  offered  to  the  Inferior  Court,  for 
probate,  and  a  second  is  pleaded  as  a  revocation  of  the  first, 
whether  the  second  is  a  revocation  of  the  first  or  not.  ia  a 
"  matter^^  "  touching  the  proof  oP'  the  first  It  is  a  *^  matter" 
therefore  which,  by  this  statute  the  Inferior  Court  has  the 
power  to  hear  and  determine.  But  it  is  such  a  matter  that 
the  Court  cannot  determine  it,  without  determining,  whether 
the  second  is  a  tvtll  or  not ;  for  the  whole  revocatory  virtue 
of  the  second  depends  on  whether,  it  is  a  will  or  not  There- 
fore by  the  statute  the  Court  has  the  power  to  determiney 
whether  the  second  is  a  will  or  not  And  there  is  nothing 
expressed  in  the  statute,  to  restrict  the  exercise  of  this  power, 
to  the  case  in  which  the  second  will  is  \\se\i offered  far  pro- 
bate,  in  addition  to  being  pleaded  to  show  a  revocation  of  the 
first  And  what  principle  of  construction  is  there,  that  would 
authorize,  much  less  compel  us,  to  say,  that  there  is  any  thing 
implied  in  the  statute  so  to  restrict  the  exercise  of  the  power. 
I  know  of  none. 

[1.]  Upon  the  whole,  then,  Ave  think,  that  if  a  will  is  pre- 
sented for  probate,  and  a  second  will  is  plead  as  a  revoca- 
tion of  the  first,  the  probate  Court  may  take  notice  of  tbi^ 
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second  will,  although  that  will  may  not  have  been  admitted 
to  probate,  and  although  it  may  not  be  offered  for  probate ; 
and,  consequently,  that  such  Court  may  hear  the  proof  touch- 
ing the  execution  of  the  second  will.  Therefore,  we  think, 
that  the  Court  was  right  in  receiving  the  evidence  of  the  sub- 
scribing witness  to  the  will  of  1850. 

It  may  be  remarked,  however,  that  it  is  not  clear,  although 
the  counsel  for  the  propounder  seemed  to  assume  it  to  be  so, 
that  this  will  of  1850  was  not  before  the  Court  for  probate. 
The  plea  in  the  caveat,  (supra)  seems  to  have  been  studi- 
ously so  framed,  that  the  caveators  might,  according  to  the 
exigency  of  their  case,  at  option  take  either  alternative,  that 
the  will  was  offered  lor  probate,  or  that  it  was  not  offered  for 
probate. 

The  conclusion  to  which  we  have  come,  overniling  as  it 
does,  the  first  of  the  propounder's  two  objections  to  the  admis- 
sion of  the  evidence,  relieves  us  from  the  necessity  of  deci- 
ding the  second  of  those  objections;  for  if  the  evidence  was 
legal  for  any  purpose,  as,  to  show  the  instrument  of  1850,  a 
will  with  a  clause  of  revocation,  it  was  admissible;  and 
whether  it  was  admissible  or  not,  was  the  only  question. 

But  as  the  second  of  the  two  objections,  was  the  one  main- 
ly argued  by  the  counsel  on  both  sides,  the  Court  \vill  express 
the  inclination  of  its  opinion  on  that  objection. 

Is  it  true,  then,  that  the  clause  of  revocation  in  the  instru- 
ment of  1850,  could  not  be  operative  unless  that  instrument 
was  operative  as  a  will  ? 

And  first  has  a  man  the  poiver  to  insert  a  clause  of  that 
sort  which  shall  be  operative,  whether  the  instrument  in 
which  it  is  inserted,  shall  be  operative  as  a  will  or  not?  Sup- 
pose a  man,  having  made  a  will,  makes  a  second,  in  which, 
he  says  this :  "  I  hereby  revoke  my  former  will,  and  I  do  so, 
whether  this,  my  present  will,  has  effect  or  not,  for  it  is  my 
wish,  that,  under  no  possible  circumstances,  shall  that  will 
stand,  as,  I  would  much  rather  die  intestate,  than  die  leav- 
ing such  a  will  as  that."    Now  has  the  man  the  power  to 
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insert  such  a  clause  as  this,  in  his  second  will?  Isupposeytfaat 
nobody  will  deny  him,  the  power.  The  whole  law  on  the  ques* 
tion,is  contained  in  two  sections  of  the  statute  of  frauds;  the 
sixth,and  twenty-second ;  the  former,  relating  to  the  revocation 
of  wills  of  lands,  the  latter,  to  the  revocation  of  willsof  good& 

The  former  contains  these  words :  ^^  but  all  devises  and  be- 
(|uests  of  lands  and  tenements,  shall  remain  and  continue  in 
force,''  "  unless  the  same  be  altered  by  some  other  will,  or 
codicil,  in  writing,  or  other  writing  of  the  devisor,  signed  in 
the  presence  of  three  or  four  witnesses,  declaring  the  sama'' 

It  is  not  said  here,  that  this  "  other  writing*'  may  not  be 
contained  in  a  will. 

The  latter  of  the  two  sections,  contains  these  words:  "No 
will  in  writing  concerning  any  goods,"  &c, "  shall  be  repeal- 
ed" "by  any  words,  or  will  by  word  of  mouth  only,  except 
the  same  be  in  the  life  time  of  the  testator  committed  to  wri- 
ting, and,  after  the  writing  thereof,  read  unto  the  testator,  and 
allowed  by  him,  and  proved  to  be  so  done  by  three  witnesses 
at  the  least."     Cobb  Dig.  1128,  1129. 

Nor  is  it  said  here,  that  the  "  words"  to  be  "  committed  to 
writing,"  may  not  be  "committed  to  writing"  in  a  will 
There  is  nothing,  in  either  section,  requiring  more  than  that 
the  revocation  shall  be  in  writing,  shall  be  read  to  the  wri- 
ter, and  be  subscribed  by  as  many  as  three  witnesses.  There- 
fore, there  is  nothing  in  either,  requiring,  that  the  leyocAtory 
writing  shall  not  be  inserted  in  a  will. 

A  man  has  the /?02t*cr,  then,  to  insert  in  his  will,  a  revoca- 
tion that  shall  be  operative,  though  it  turn  out,  that  the  will 
itself  shall  be  inoperative. 

Having  the  power,  a  man  may,  if  he  plectses,  insert  in  his 
will  a  revocation  that  shall  be  operative  independently  of 
the  will. 

This  being  so,  it  follows  that  in  every  case,  in  which  there 
are  two  wills  of  which,  the  latter  contains  a  clause  revoking 
all  other  wills,  or  contains  testamentary  dispositions  repug- 
nant to  the  testamentary  dispositions  contained  in  the  earli- 


ATLANTA,  AUGUST  TERM,  1857.  S41 


Barksdale  vs.  Hopkins  and  wiib  et  aL 


lier,  and  the  later  fails  as  a  will,  the  question  whether  the 
later  revokes  the  earlier,  will  be  a  question  oiintentiofu  Sec 
l.EceLR.472y  120. 

And  being  a  question  of  intention,  it  will  be  a  question 
for  the  jury.  In  the  determination  of  this  question  in  any 
case,  the  jury  will  have,  of  course,  to  look  to  all  the  facts  of 
the  case. 

And,  in  estimating  the  value  of  the  facts  in  any  particular 
^aae,  on  this  question,  the  jury  will  have  to  rely  much,  on 
their  own  good  sense  and  discretion.  In  the  nature  of  things, 
they  will  not  be  able  to  derive  much  aid  from  decisions. 
The  facts  of  one  case,  especially  when  the  case  is  of  the  kind 
in  question,  are  not  like  the  facts  of  another.  Even  when  one 
fact  in  a  case  of  this  kind,  is  like  one  fact  in  another  case  of 
this  kind,  the  rest  of  the  facts  iu  the  one,  will  be  different 
fVom  the  rest  of  the  facts  in  the  other.  And  a  decision  can 
determine  the  value  of  the  facts  of  the  case  in  which  the  de- 
cision is  made,  and  the  value  of  those  facts  only.  And  of 
them,  the  decision  can  determine  only  the  ag^egate,  not  the 
sepoiate,  value. 

It  may  be  supposed  that  there  is  one  fact  which  all  cases 
of  this  sort,  will  have  in  common;  viz:  the  fact  the  later 
will,  (or  deed,)  contains  a  general  clause  revocatory  of  former 
wills,  or,  contains  dispositions,  repugnant  to  the  disposi* 
tions  of  the  former  will,  may  we  not  expect  decisions  to  give 
ns  the  value  of  this  one  fact,  on  this  question  of  revocatory 
intentiotu  Hardly,  I  think,  because  I  think,  that  there  is 
not  a  single  case  to  be  found,  in  which  this  was  the  on/y  fact. 
In  every  case  I  think  this  fact  has  been  accompanied  by  one. 
•or  more  important  auxilliary  facts.  And  there  have  been  ca- 
ses, and  more  than  one  or  two,  in  which  the  decision  said, 
that,  this  fact  though  aided  by  strong  auxiliary  facts,  did  not 
avail  to  show  a  revocatory  intention.  There  has  been  at 
least  one  case  in  which,  the  decision  vas  that  this  fact  aided 
by  an  auxiliary  fact,  or  perhaps  by  two,  did  avail  to  show  a 
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revocatory  intention.    But  that  case,  nor  the  others  tell  us 
the  separate  value  of  this  fact 

That  case  was  the  noted  case  of  Onions  w.  T^frer  2  Fern. 
742.  In  that  case  there  was,  Ist^  this  fact ;  2dly,  the  fact, 
that  the  second  will  was  like  the  first  in  every  respect,  except 
that  it  "merely  changed  a  trustee ;  Sdly,  there  was,  perhaps^ 
what  was  deemed  by  the  Court,  to  be  the  further  tact,  thai 
the  second  will  was  not  executed  as  the  statute  lequires  are- 
vocation  to  be  executed. 

There  was,  then,  for  this  decision  to  rest  on,  a  foundation 
of  at  least  two,  and  perhaps  three  facta  It  is  impossible  then 
to  get  from  the  decision  the  estimate  which  it  put  on  the  first 
mentioned  of  the  three  facts. 

And,  in  like  manner,  supposing  that  there  were  only  the 
first  and  the  second  fact,  in  the  case,  the  decision  fiuis  to 
tell  us  the  separate  value  of  this  second  fact;  but,  judging  by 
other  decisions  we  may  say,  that  it  must  have  estimated  this 
fieu^t  very  highly.  ^^  Lord  Lincoln  made  his  will  by  which  he 
devised  all  his  estates  to  the  person  to  whom  his  title  was  to 
descend ;  and  afterwards  conceiving  that  he  should  marry  a 
certain  lady,  though  the  lady  never  had  any  such  intention, 
he  conveyed  his  estate  and  lease  and  re-lease  to  trustees,  ixt 
consideration  of  his  intended  marriage,  to  the  use  of  himself 
and  his  heirs  until  the  marriage  should  take  effect,  and  then 
as  to  part  for  his  intended  wife,-  &c.;  no  marriage  ever  took 
effect;  his  Lordship  died;  and  it  was  decreed  that  this  con- 
veyance operated  as  a  revocation  of  the  will;  and  the  decree 
was  affirmed  in  the  House  of  Lords.  It  is  said  that  the 
judges  were  equally  divided  in  this  case,  and  that  all  the 
Lords  voted.  Lord  Mansfield  has  said  of  it,  ^the  absurdity 
of  Lord  Lincoln's  ease  is  shocking;''  however  it  is  now  law." 
Com,  Dig.  Estates  by  devise^  (F.  I. J  note  x. 

Now,  in  this  case,  the  conveyance  was  repugnant  to  the 
will;  therefore  the  conveyance  carried  within  itself  an  im- 
plied revocation  of  the  will.  The  conveyance  fidled.  This 
was  the  first  fact,  which  is  like  the  first  fact  aforesaid,  in  On- 
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Urns  vs.  Tyrer,  but  weaker.  And,  in  this  case,  the  convey- 
ance was  made  in  consideration  alone  oi  an  intended  mar* 
riage,  and  the  marriage  did  not  take  place ;  and  until  the 
marriage,  the  conveyance  was  to  the  maker  and  ^^  his  heirs," 
in  which  respect,  it  was  similar  to  the  wilL  These  were  the 
facts  answering  to  the  second  fact  aforesaid,  in  Onions  vs. 
jyrer;  viz;  the  similarity  in  all  substantial  respects  of  those 
two  wills.  And,  certainly,  if  these  facts  were  not  as  strong 
auxiliary  facts,  as  that  fact,  they  were  yet  very  strong  ones. 

Judging  then,  by  Lord  Lincoln^s  case,  we  should  have  to 
say,  that  the  value  set  by  the  Court,  in  Onions  vs.  Tyrer^  on 
the  fact  of  the  similarity  of  the  two  wills,  was  very  great 
There  are  other  cases  by  which,  if  we  went,  we  should  have 
to  say  the  same  thing.    See  Com.  Dig.  and  notes,  supra. 

It  9eem8  to  be  undeniable  that  if  there  be  two  wills,  be- 
queathing the  same  property,  and  the  bequest  in  the  second^ 
is  to  a  person  who  cannot  take  by  reason  of  being  under  some 
disability,  or,  to  a  person  who  dies  before  the  testator,  by 
which  the  bequest  lapses,  the  second  will,  though  it  fails,  as 
a  will,  revokes  the  first     Com.  Dig.  supra. 

In  these  views  I  express  the  inclination  of  my  own  mind, 
and  I  believe  that  of  Judge  Lumpkin's ;  he  and  I  make  the 
Court,  Judge  McDonald  being  kept  from  us  by  ill  health. 

The  result  they  lead  to  is  the  overruling  of  the  second  ob- 
jection of  the  propounder  to  the  introduction  of  the  offered 
evidence. 

Was  the  record  of  the  judgment  annulling  the  paper  of 
1850^  as  a  will,  admissible  ? 

One  of  the  caveators,  Mrs.  Hopkins,  was  not  a  party  to  that 
judgment,  or  a  person  who  had  knowledge  of  the  proceeding 
which  lestilted  in  the  judgment,  whilst  it  was  pending; 

She  was  one  of  the  heirs  ofthe  testatrix,  Mrs.  Bunkley,  and 
therefore,  was  in  antagonism  to  the  executor  named  in  the 
annulled  wilL  Therefore  the  executor  did  not  in  proceed- 
ing aforesaid,  represent  her. 
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These  thing  being  so,  the  judgment  did  not  bind  her.  See 
Walker  vs.  Perrymany  and  otherSj  decided  at  this  Term  by 
this  Court,  and  also  Newell  vs.  WeekSj  1  Eccl  R^is^  239. 

[2.]  This  judgment  not  binding  Mrs.  Hopkins,  was  not 
admissible  as  against  her.  And  whether,  if  not  admissible 
against  her,  it  was  yet  admissible  as  against  the  other  two 
caveators,  is  a  question  which  was  not  made,  and,  therefore, 
a  question  which  we  do  not  consider,  but  T  must  say  for  my- 
self, that  it  is  a  question  upon  which,  I  entertain  very  great 
doubt  It  seemed  to  be  conceded,  however,  that  if  the  judg- 
ment did  not  bind  one,  it  did  not  bind  any.  We  cannot  say 
then,  that  we  think,  that  the  Court  did  wrong  in  exclading 
this  record. 

The  main  ground  relied  upon,  to  show,  that  its  exclusion 
was  wrong,  was,  that  at  the  time  when  it  was  excluded,  tfae 
propounder  was  cut  off  in  the  midst  of  his  attempt  to  show, 
Mrs.  Hopkins  to  have  had  knowledge  of  the  proceeding  in 
which  the  judgment  was  rendered.  But  we  do  not  find,  rhat 
this  ground  is  sustained  by  the  bill  of  exceptions 

The  record  being,  as  we  think,  inadmissible  on  the  groand, 
that  Mrs.  Hopkins  was  not  bound  by  it,  it  becomes  unne- 
cessary to  notice  the  two  other  grounds  relied  upon,  to  show 
its  inadmissibility. 

And  the  whole  record  being  inadmissible,  it  becomes  also 
unnecessary  to  notice  the  exception  to  the  decision,  that  fhe 
copy  of  the  bill  of  exceptions  made  a  part  of  the  record. 

There  was  wo  proof  that  the  paper  of  1850  was  a  matter 
of  record  in  the  Court  of  Ordinary.  The  proof  to  show  that 
it  was  a  matter  of  record  there  had  been  rejected.  Besides,  if 
it  was  a  matter  of  record  in  that  Court,  there  was  nothing  to 
6how  that  the  caveators,  at  least  Mrs.  Hopkins,  had  any  con- 
jnection  with  it  as  such  matter  of  record. 

We  cannot  say,  that  there  was  any  abuse  of  discretion,  in 
'the  Court's  refusing  the  motion  of  the  propounder  for  a  con- 
ttinuance. 
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And  what  was  it  to  him,  that  Mrs.  Hopkins  was  dead  if 
she  was  dead  ?    Was  not  that  a  matter  for  the  caveators  ? 

Upon  the  whole,  then,  we  affinn  the  decisions  of  the  Court 
below. 

Judgment  affirmed. 


HxBMAif  Haas,  plaintiff   in  error,   vs.  Norman  Braolst, 

Jailer,  defendant  in  error. 

[].]  The  taking  of  prison  bounds  does  not  release  the  creditor  from  his  obli- 
gatioii  to  pay  jail  fees,  provided  the  debtor  is  unable  to  do  so. 

[£]  Tb«  fidlure  of  the  Jailer  to  take  a  bond  from  the  creditor  for  the  weekly 
paymcat  of  jail  lees,  does  not  e  lonerate  the  creditor  from  his  liability. 

Certiorari,  in  Coweta  Superior  Court.  Decision  by  Judge 
Haiocokp,  at  March  Term,  1857. 

Motion  to  enter  up  judgment  against  plaintiff  in  ca.  scu  for 
jail  fees,  for  dieting  defendant  confined  in  jail  bounds. 

Benjamin  C.  W.  Gill  was  arrested  by  virtue  of  a  capiat  ad 
mMffaciendum  at  the  suit  of  Herman  Haas,  and  gave  bond 
and  security  for,  and  was  admitted  to  the  privilege  of  prison 
boundi.  He  also  applied  for  and  took  the  benefit  of  the  Act 
foi  the  relief  of  honest  debtors. 

At  the  December  Term,  1856,  of  the  Inferior  Court,  Nor- 
man Bradley,  the  Jailer  of  said  county,  moved  the  Court  for 
leave  to  enter  judgment  against  Haas,  the  plaintiff  in  ca.  so., 
for  the  sum  of  fifty-one  dollars  and  seventeen  cents,  for  diet- 
ing defendant  107  days,  while  confined  in  prison  bounds. 

The  Inferior  Court  holding  that  the  plaintiff  was  not  bound 
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for  said  fees,  refused  the  motion.  To  which  decision  coun- 
sel for  the  Jailer  excepted,  and  sued  out  a  certiorari. 

After  argument,  in  the  Superior  Court,  the  presiding  Judge 
sustained  the  certiorari,  and  reversed  the  decision  of  the  In- 
ferior Court 

To  which  decision  counsel  for  Haas  excepted 

Buchanan  &  Wright,  for  plaintiff  in  error. 

SiMMs  and  Smith,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

There  are  really  but  two  questions  in  this  case :  1st  Is 
the  creditor  bound  for  the  maintenance  of  his  insolvent  debt- 
or, who  has  taken  the  benefit  of  the  prison  boundflL  And 
2dly.  If  the  Jailer  omits  to  take  from  the  creditor  a  bond  to 
pay  these  fees  weekly,  does  that  exonerate  the  creditor  fiom 
his  liability  ? 

[1.]  As  to  the  first  question,  we  think  it  clear,  that  the 
creditor  is  bound,  notwithstanding  the  debtor  has  taken  the 
benefit  of  the  prison  bounds.  True  he  is  out  of  the  four 
walls,  still  he  is  a  prisoner ;  and  if  a  prisoner,  then,  un- 
der the  law,  the  creditor  is  liabla  The  6th  section  of  the 
Act  of  1801,  Cobb  38S,  declares  that  when  any  person  oi  per- 
sons, who  now  are,  or  hereafter  shall  be  committed  for  any 
debt  or  damage,  whatsoever,  and  shall  not  be  able  to  satisfy 
and  pay  his  ordinary  prison  fees,  such  fees  shall  be  paid  by 
the  person  at  whose  instance  such  insolvent  person  may  be 
confined.  The  Act  makes  no  exception,  and  the  case  comes 
within  its  provisions,  neither,  to  anticipate  the  second  poin^ 
is  it  made  incumbent  upon  the  Jailer  to  take  a  bond  for  the 
periodical  payment  of  the  prison  fees. 

In  some  cases,  (to  return  to  the  first  question,)  the  prisoner 
might  live  with  his  family  or  otherwise  by  his  trade  or  call- 
ing, within  the  bounds,  support  himself;  and  then  perhaps 
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the  creditor  would  not  be  liabla  We  do  not  decide  this. 
But  in  many,  if  not  most  instances^  the  insolvent  debtor  could 
not  earn  his  living,  or  find  board.  Is  he  to  starve  or  be  shut 
up  within  the  four  walls  ?  Does  the  law  intend  thus  to  dis- 
criminate ?  Surely  not  All  debtors  are  entitled  to  prison 
bounds.  And  all  insolvent  debtors  are  entitled  to  have  their 
board  paid  by  the  creditor,  provided  they  have  not  the  means 
to  pay  themselves. 

[2.]  Is  the  fact  that  no  bond  was  taken  for  the  weekly  pay- 
ment of  fees,  any  defence  in  the  mouth  of  the  creditor  ?  This 
provision  in  the  law,  is  for  the  protection  and  security  of  the 
Jailor. 

It  is  supposed  by  the  ingenious  counsel,  who  agued  this 
case  in  behalf  of  the  plaintiff  in  error,  that  there  is  an  incon- 
sistency in  the  Act  of  1801.  In  one  part  it  says,  that  upon 
taking  the  oath  prescribed  for  insolvent  debtors,  and  the  pay- 
ment of  fees,  the  debtor  shall  be  discharged.  And  in  the 
last  section,  which  we  have  heretofore  quoted,  it  enacts  that 
the  creditor  shall  pay  the  ordinary  prison  fees. 

The  interpretation  is  simply  this.  If  the  debtor  can  pay, 
he  must,  otherwise  the  creditor  is  liable.  In  another  part  of 
the  law,  provision  is  made,  that  where  effects  are  surrendered 
np,  the  fees  and  costs  shall  be  paid  out  of  them.  If  there  be 
none,  of  course  the  creditor  pays.  And  it  makes  but  little 
difference,  in  many  cases,  whether  the  creditor  pay,  or  the 
fees  are  deducted  from  a  fund  that  was  to  be  distributed  to 
him. 

It  is  urged  that  the  taking  the  insolvent  debtor's  oath,  does 
not  necessarily  prove  that  the  debtor  is  unable  to  pay  fees. 
And  this  may  be  true.  But  in  this  case,  as  the  record  shows, 
no  question  of  this  sort  was  made.  Both  in  the  petition  by 
the  Jailer  to  the  Courts  and  the  subsequent  order  and  pro- 
ceedings, it  is  assumed,  that  the  debtor  was  unable  to  pay 
lees.  Had  this  fact  been  denied,  an  issue  would  have  been 
made  and  the  fact  tried.    But,  as  the  case  comes  before  us^ 
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this  point,  so  far  from  being  controverted,  was  indirectly  con- 
ceded.   Hence,  it  cannot  arise  here. 

Under  the  Constitution  of  the  State,  an  insolvent  debtor 
cannot  be  detained  a  day  in  custody,  after  he  has  made  a  full 
and  fair  surrender  of  his  property.  And,  by  the  laws  of  the 
State,  if  the  debtor  is  unable  to  pay  fees,  the  creditor  must 
Consequently,  we  hold  that  the  Circuit  Court  was  right  in  de- 
ciding as  it  did. 

Judgment  affinned. 


John  W.  Patbick,  for  the  use  of  another,  plaintiff  in  error,  vt. 
William  McWilliams,  defendant  in  error. 

The  admissions  made  by  the  obUgee  in  bond,  whether  containing  wordi  ef  A«gp- 
tiability,  or  not,  if  made  aAer  the  assignment  of  the  bond,  and  after  noUfeejof  the 
assignment  communicated  to  the  obligor,  are  not  admissible  in  the  evidence 
for  the  obligor,  against  the  assignee. 

Covenant  and  rule  nisi  for  new  trial  Tried  before  Judge 
Hammond,  in  Campbell  Superior  Court,  at  March  Texnit 
1857. 

This  was  an  action  of  covenant  brought  by  Jonathan  W. 
Patrick  against  William  McWilliams,  on  a  bond  conditioned 
to  make  titles  to  a  certain  lot  of  land  in  said  bond  described. 
Breaches  were  assigned,  and  damages  alleged^  && 

The  declaration  was  subsequently  amended  by  adding  af- 
ter  the  word  petitioner,  in  the  sixth  line,  the  words  ^ho  saeB 
for  the  use  of  John  M.  Redwine,"  and  a  ftirther  amendment, 
'Hhat  heretofore,  to-wit:  on  the  27th  July,  1849,  said  Jona^ 
than  W.  Patrick,  for  value  received,  transferred  said  bond  in 
'Writing,  to  one  A.  A.  Williams,  who,  on  the  30th  November, 
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1849y  for  value  received,  transferred  in  writing  said  bond  to 
the  said  John  M.  Redwine,"  &c. 

The  defendant  pleaded : 

Ist  The  general  issue. 

2d.  A  contract  giving  the  plaintiff  the  right  to  rescind  the 
purchase,  and  a  recession  by  him. 

3d.  And  set-off. 

«  The  jury  found  for  the  defendant,  and  plaintiff  moved  for  a 
new  trial,  on  the  grounds : 

1st  Because  the  Court  erred  in  allowing  the  defendant  to 
give  in  evidence,  a  conversation  between  Patrick  and  Mc- 
Williams,  long  after  the  commencement  of  said  suit,  and  on- 
ly eighteen  months  before  the  trial,  the  substance  of  which 
conversation  was  that  Patrick  and  McWilliams  had  settled 
or  agreed  to  drop  said  suit,  it  appearing  that  the  interest  of 
said  Patrick  in  said  bond,  had,  long  before  the  period  at  which 
said  conversation  was  had,  been  transferred  by  written  as- 
signment on  said  bond,  to  Redwine. 

2d.  Because  the  Court  erred  in  chaining  the  jury  upon  the 
aubject  of  the  payment  and  satisfaction  of  said  bond,  there 
being  no  evidence  that  defendant  had  at  any  time  paid  to 
Patrick  or  Redwine  anything  whatever,  or  that  there  was 
any  evidence  of  a  settlement  of  record  in  said  cause. 

3d.  Because  the  verdict  was  decidedly  against  the  weight 
of  evidence. 

4th.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

Upon  hearing  the  motion  for  a  new  trial,  the  Court  held 
thai  in  an  action  upon  a  bond,  containing  no  negotiable 
words,  for  the  use  of  an  assignee,  the  admissions  or  sayings 
of  the  obligee,  could  be  given  in  evidence  to  provo  payment 
or  a  settlement  with  him,  after  action  brought,  to  defeat  the 
vigihi  of  the  assignee  or  party  in  interest,  to  a  recovery  on  said 
bond ;  and  overruled  and  refused  the  motion  for  a  new  trial. 
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To  which  ruling  and  decision  counsel  for  the  plaintiff  ex- 
cepted. 

EzzARD  &  Collier^  for  plaintiff  in  error. 

TuGOLE  &  Butt,  represented  by  James  M.  Calhouit,  for 
defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinioiL         ^ 

The  admissions  of  the  obligee  in  a  bond,  whether  contain- 
ing words  of  negotiability  or  not,  if  made  after  he  has  as- 
signed the  bond,  and  after  notice  of  the  assignment  has  reached 
the  obligor,  are  not  admissible  in  evidence  for  the  •bligor, 
against  the  assignee. 

This  is  a  proposition  that  was  not  disputed  by  Mc  Cal- 
houn, the  counsel  for  the  defendant  in  error,  and  we  think 
that  he  was  right  in  not  disputing  it 

It  is  one,  however,  that  was  denied  by  the  Court  below* 
That  Court  held,  that,  '4n  an  action  brought  upon  a  bond 
containing  no  negotiable  words,  in  the  name  of  the  obligee, 
for  the  use  of  the  assignee  to  whom  the  bond  had  been  trans- 
ferred by  written  assignment,  the  admissions  or  sayings  of 
the  obligee,  could  be  given  in  evidence,  to  prove  payment  oi 
a  settlement  with  him  after  action  brought,  to  defeat  the  right 
of  the  assignee  or  party  in  interest,  to  recover  in  said  action.^^ 

But  what  was  insisted  upon  by  Mr.  Calhoun,  was,  that 
there  was  not  any  evidence  to  show,  that  the  sayings  of  this 
obligee,  Patrick,  were  uttered  after  the  obligor,  McWilliams, 
had  notice  of  the  assignment ;  and,  therefore,  that  the  charge, 
if  wrong,  in  respect  to  the  point  of  the  effect  of  notice,  could 
have  done  no  harm. 

But  we  think,  that  in  this,  he  was  wrong. 

The  sayings  of  Patrick  were  uttered  at  some  time  which 
was  after  a  settlement  had  been  made  by  him  and  McWil- 
liams. 
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There  was  a  plea  by  McWilliams,  to  the  effect,  that  Pat- 
rick ought  not  to  be  allowed  to  recover,  for  the  use  of  Red- 
wine,  the  assignee,  because  he,  Mc Williams,  had  a  set-off 
against  Patrick,  consisting  in  the  money  due  by  Patrick  on 
his  note  given  to  him,  McWilliams,  in  payment  for  the 
land 

It  is  apparent  on  the  face  of  this  plea,  that  when  it  was 
filed,  McWilliams  had  notice  of  the  assignment  to  Redwine^ 
and  had  not  settled  with  Patrick. 

The  time  when  the  plea  was  filed,  therefore,  must  have 
been  h^ort  the  time  of  the  sayings  of  Patrick,  for  those  say- 
ings were  to  the  effect,  that  there  had  been  a  settlement 

It  must  follow,  therefore,  that  at  the  time  of  those  sayings^ 
McWilliams  had  notice  of  the  assignment 

These  things  being  so,  we  cannot  agree  with  the  counsel 
for  the  defendant,  and  say,  that,  although  the  Court  may  have 
held  wrong,  the  error  did  no  harm. 

We  think,  that  the  sayings  of  Patrick  were  improperly  ad- 
mitted, and  therefore,  that  the  motion  for  a  new  trial  ought 
to  have  been  granted. 

It  is  proper  to  remark,  that  the  bill  of  exceptions  discloses 
no  evidence  in  support  of  the  second  plea  of  the  defendant, 
and  therefore,  that  the  matter  of  that  plea,  is  disregarded  al- 
together, in  the  making  up  of  this  opinion.  This  opinion 
goes  upon  the  supposition,  that  there  was  merely  a  bond  for 
titles,  and  that  there  was  not  a  counter  bond  of  any  sort 

Judgment  reversed. 
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John  Rodahan,  et  al.,  plaintiff  in  error,  vs.  W.  W.  Du▼u^  et 

al.,  defendants  in  error. 

Where  an  injunction  has  been  granted  to  stay  the  collcctioo  of  a  judgment  at 
law  on  the  ground,  that  the  judgment  was  for  too  much,  and  the  deAsadaat 
admits  by  his  answer  that  a  mistake  was  made,  and  credits  hia  debt  lor  the 
amount,  but  swears  positively  that  the  balance  is  justly  due,  the  iojunctioB 
will  be  dissolved,  there  being  no  special  reason  assigned  why  it  shoaJd  be 
retained  till  the  hearing. 

In  Equity,  in  Carroll  Superior  Court    Decision  by  Judge 
Hammond,  at  chambers,  on  a  motion  to  dissolve  an  injunc 
tion. 

This  was  a  bill  filed  by  John  Rodahan  and  Charles  Roda- 
han, against  W.  W.  Driver  and  George  W.  Driver,  ezecnton 
of  the  last  will  and  testament  of  John  Driver,  deceased. 

The  bill  states  that  complainants  bought,  at  the  sale  made 
by  defendants,  of  their  testator's  estate,  a  quantity  of  com, 
fodder  and  hogs ;  that  they  afterwards  sent  their  wagons  for 
the  articles  bought,  and  did  not  themselves  go  and  supeiin* 
tend  the  weighing  of  the  hogs  and  fodder,  and  the  measnr- 
ing  of  the  corn,  but  trusted  to  and  relied  upon  the  honesty  of 
defendants  in  having  the  same  carefully  weighed  and  meas- 
ured, and  thus  relying,  they  subsequently  executed  and  de- 
livered their  notes  for  the  amount  as  made  out  and  repre- 
sented to  the  Court,  by  defendants.  The  amount  thus  re* 
turned  by  defendants,  was  11604  81,  for  which  they  gave 
small  notes  of  |I30.  That  upon  said  notes  becoming  due, 
complainants  were  sued  thereon  in  a  Justice  Court,  and  not 
having  or  not  knowing  that  they  had,  any  defence,  they  per- 
mitted judgment  to  go  against  them,  and  executions  have 
been  issued  thereon. 

The  bill  further  states,  that  since  the  rendition  of  said 
judgments,  complainants  have  ascertained  that  by  the  fraud 
or  mistake  of  defendants  in  weighing  and  measuring  said 
hogs,  fodder  and  corn,  they  were  charged  with  a  much  larger 
sum  than  was  in  truth  due,  and  that  said  notes  and  thejudg- 
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ments  founded  thereoriy  are  erroneous^  and  they  claim,  that 
the  proper  deduction  should  be  made,  and  until  there  is  a 
proper  accounting  and  settlement  of  this  matter,  that  said 
judgments  and  executions  be  enjoined. 

The  amount  of  the   alleged  error  or  mistake,  is  alleged  to 
be  some  thirty  or  forty  dollars. 

The  defendants  answered  the  bill,  and  admitted  the  facts 
therein  stated,  as  to  the  purchase  of  the  property  by  complain- 
ants ;  the  giving  the  notes,  and  the  judgments  and  execu- 
tions obtained  thereou.  But  they  deny  that  there  was  any 
mistake  or  fraud  in  the  weighing  and  measuring  of  the  corn, 
fodder  and  hogs ;  that  there  were  other  articles  bought ;  that 
one  of  the  complainants  made  the  calculation  of  the  aggre- 
gate amount  of  their  purchases,  and  that  the  mistake  occur- 
red in  the  computation  then  made,  and  not  in  the  measuring 
or  weighing;  that  they  never  heard  of  any  dissatisfaction  or 
mistake  or  fraud,  until  the  filing  of  this  bill,  and  that  as  soon 
as  they  heard  of  the  same,  the  matter  was  examined,  and 
they  discovered  that  there  was  a  mistake  of  111 3  81  J,  against 
the  complainants,  and  they  corrected  the  same  at  once,  by 
giving  credit  for  that  amount  on  the^.  fas. 

Upon  the  coming  in  of  the  answers,  defendants  moved  to 
dissolve  the  injunction,  on  the  ground  that  all  the  equity  of 
the  bill  was  sworn  off  by  the  answer. 

Complainants  resisted  this  motion,  on  the  grounds,  that 
defendants,  in  their  answer,  admitted  a  mistake,  and  then  set 
up,  that  they  had  corrected  the  same  since  the  injunction 
was  issued,  thereby  taking  it  upon  themselves  to  act  in  the 
matter,  afler  they  were  enjoined,  and  that  the  exhibits  to  the 
answers  were  defective,  showing  only  a  part  of  a  transcript 
of  a  record. 

The  Court  sustained  the  motion,  and  dissolved  the  injunc- 
tion. 

And  Counsel  for  complainants  excepted. 

O.  J.  WaniKT,  for  plaintiflb  in  error. 
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Merrell^  represented    by  Bleckley^  for    defendants  in 
error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  think  the  Court  right  in  dissolving  the  injunction  in 
this  case.  Indeed  it  ought  never  to  have  been  granted^  ex- 
cept as  to  the  amount  of  the  mistake  claimed  by  the  defen- 
dants. 

The  plaintiffs  in  the  judgments,  having  credited  their 
debt  with  the  amount  of  the  mistake,  which  they  admit,  as 
they  should  have  done,  and  swore  positively  that  that  is  all 
to  which  defendants  are  entitled;  the  equity  of  the  bill  is  gone, 
so  far  as  the  injunction  is  concerned,  and  Wm.  Rodahan 
must  look  to  the  final  hearing  for  the  balance  which  he 
claims.  He  states  no  special  reason  why  he  cannot  get  ade- 
quate redress  in  this  way. 

Judgment  affirmed. 


BoBERT  Freeman,  plaintiff  in  error,  vs.  John  B.  McDakiel, 

defendant  in  error. 

To  entitlp  a  parly  lo  redress  for  an  alleged  deceit,  he  must  show  both  fraud  aad 
damage.    Fraud  without  damage,  or  damage  without  fraud  will  not  do. 

Certiorari,  in  Carroll  Superior  Court.  Tried  before  Judge 
Hammond,  at  April  Term,  1«57. 

Robert  Freeman  brought  suit  in  a  Justice  Court,  against 
John  B.  McDaniel,  on  a  promissory  note,  due  1st  March, 
1853,  for  the  sum  of  twenty-five  dollars.  The  defence  was 
failure  of  consideration. 

The  consideration  of  the  note  was  the  difference  between 
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a  mule  swapped  by  plaintiff  to  defendaut  for  a  horse,  and  at 
the  time  of  the  trade,  plaintiff  said,  'Uhat  the  mule  is  as 
sound  as  a  dollar,  and  if  you  find  him  anything  else,  bring 
him  to  me  and  I'll  take  him  back." 

Defendant  proved  by  several  witnesses,  that  the  mule  had 
bad  eyes,  but  did  not  know  its  condition  at  the  time  of  the 
trade,  and  valued  the  mule  at  from  sixty  to  eighty  dollars. 

The  exchange  took  place  in  November,  1852,  and  defen- 
dant made  no  complaint  until  after  the  note  fell  due  in 
March,  1853,  but  expressed  himself  well  satisfied,  and  did 
not  offer  to  return  the  mule  or  rescind  the  trada 

No  evidence  was  offered  as  to  the  value  of  the  horse  ex- 
changed for  the  mule.    Verdict  for  plaintiff 

Defendant  applied  for  certiorari  on  the  ground  that  the 
jury  found  contrary  to  law  and  evidence. 

Upon  the  hearing  in  the  Superior  Court,  the  presiding 
Judge  sustained  the  certiorari,  set  aside  the  verdict,  and  or- 
dered a  new  trial    And  Counsel  for  plaintiff  excepts. 

Merrejll,  represented  by  Blecklt,  for  plaintiff  in  error. 
A.  T.  BuBKE,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

To  entitle  the  plaintiff  to  recover,  he  must  show  both 
fraud  and  damage,  admitting  the  fraud,  he  has  failed  to  show 
that  he  has  been  injured,  because  he  has  failed  to  show 
what  the  mule  cost  him,  in  other  words,  what  the  horse  was 
worth,  that  he  traded  for  the  mule,  consequently  we  hold, 
that  the  Court  was  wrong  in  sustaining  the  certiorari.  In- 
deed,  there  was  a  conflict  of  proof  in  the  case,  and  it  is  not 
easy  to  determine  upon  which  side  the  weight  of  evidence 
preponderated.  The  amount  involved  is  twenty-five  dollars, 
the  complainant  alleged  deceit  in  swapping  a  moon-eyed 
mule.    Can  there  be  any  better  tribunal  for  the  decision  of 
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such  controversies,  than  a  Justice  Court  and  a  jury  of  the 
vicinage  ?  especially  where,  as  in  this  case,  the  question  is 
one  of  fact  and  not  of  law. 

Judgment  reversed. 


James  Bell,  plaintiff  in  error,  vs.  Lindset  Chavdleb,  de- 
fendant in  error. 

[1.]  The  defendant  gives  notice  to  the  plaintiff,  to  produce  tiJL/a, 
BeU,  That  this  notice  is  not  a  sufficient  foundation  for  secondary  evidetoe  of 
the  Ji.fa* 

[2.\  A  purchaser  at  SheriflTs  sale  acquires  no  title,  if  the  Sheriff  had  do  «atllO^ 
ity  to  sell,  and  this  is  so,  whether  the  purchaser  had  notice  of  the  wot  of 
authority  or  not. 

Ejectment,  in  Carroll  Superior  Court.  Tried  before  Judge 
Hammond,  April  Term,  1857. 

This  was  an  action  of  ejectment  brought  by  Doe  ex  dem. 
of  John  Buchanan  and  James  Bell,  against  Boe,  casual  ejec- 
tor, and  Lindsey  Chandler  tenant  in  possession,  for  the  re- 
covery of  lot  of  land  No.  224,  in  the  county  of  Carroll. 

Plaintiff  proved  title  in  his  lessors,  the  possession  of  de- 
fendant of  the  premises  in  dispute,  and  closed. 

Defendant  offered  in  evidence  a  Sheriffs  deed,  dated  Ist 
March,  1842,  of  the  land  in  controversy,  to  F.  D.  Bowen, 
purporting  to  be  a  conveyance  in  pursuance  of  a  sale  of  said 
land,  under  ayi.  /a.  in  favor  of  Kedar  Powell  and  John  R 
Sanders,  executors  of  G.  G.  Gaines  vs.  James  Bell,  issued 
from  the  Superior  Court  of  Decatur  county.  This^ fa.  was 
issued  on  a  judgment,  dated  3d  December,  1833,  for  #30<X 
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The^/o.  was  dated  31st  May,  1838.  In  support  of  this 
deed,  or  as  foundation  for  its  introduction  as  evidence,  the 
records  of  the  county  of  Carroll  were  offered  to  show  a  copy 
of  said^iyi/.,  without  accounting  for  the  loss  of  the  original, 
further  than  serving  plaintiff  with  a  notice  to  produce  it. 
To  the  deed  and  copy^.  /a.  thus  offered,  plaintiff  objected ; 
the  objection  was  overruled,  and  plaintiff  excepted. 

Defendants  next  offered  a  deed  from  Bowen  to  defendants, 
for  one  half  of  said  lot,  and  a  deed  from  Dean  the  Sheriff, 
who  sold  the  land,  for  the  other  half. 

They  then  swore  Alexander  Seive/ly  who  testified,  that  he 
had  heard  defendants  claim  the  lot  in  question  since  1842 
up  to  the  present  time ;  that  it  joined  their  other  land,  and 
they  had  a  winter  pasture  which  embraced  about  two  acres 
of  cane-brake  on  the  disputed  lot,  and  he  had  seen  defend- 
ant get  a  tree  off  said  land  for  wagon  timber.  Another  wit- 
ness proved  that  defendants  had  cut  a  tree  for  a  loom  beam, 
and  some  rails.    Defendant  closed. 

Plaintiff  in  reply,  proved  that  the  only  judgment  ever  ob- 
tained against  him  in  Decatur  county,  in  favor  of  Powell 
and  Sanders,  executors  of  Gaines,  was  rendered  at  December 
Term,  1832,  which  was  for  |[300.  Upon  which  a^./a.  is- 
sued 28th  December,  1832,  and  was  returned  at  June  Term, 
1833. 

Keedar  Powell  examinedby  commission,  testified,  that  he 
was  one  of  the  executors  of  G.  G.  Gaines,  that  said  estate  had 
a  demand  against  Bell,  who  was  sued  and  judgment  and  ex- 
ecution obtained,  which  was  paid  off  the  latter  part  of  1832, 
or  first  part  of  1833,  to  John  B.  Sanders,  the  other  executor, 
and  this  was  the  only  demand  they  had  against  him.  The 
amount  of  their  demand  was  about  $300.  Knows  nothing 
of  the  execution  and  sale  of  Bell's  land  in  1842,  in  Carroll 
connty,  nor  did  any  execution  issue,  nor  was  any  sale  ever 
made  in  said  county  to  his  knowledge  or  by  his  authority. 

G.  Scfurbaroagh,  who  was  Clerk  of  the  Superior  Court  of  De- 
26 
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catur  county,  from  1826  to  1835,  swears,  that  he  rememboRs 
very  well,  that  there  was  a  judgment  obtained  in  said  Court 
by  the  executors  of  George  G.  Gaines,  against  James  Bell,  and 
that  Bell  paid  said  judgment.  He  left  that  county  in  1837, 
and  knows  that  the  judgment  was  satisfied  before  that  time. 
The  judgment  was  for  $300,  besides  interest  and  cost^  and 
knows  of  but  one  such  judgment  in  favor  of  said  parties, 
against  Bell,  and  knows  that  it  was  settled  before  1537,  be- 
cause he  paid  the  money  himself  to  Sanders,  one  of  the  ex- 
ecutors. 

John  B.  Word,  testified  that  he  had  lived  on  the  adjoin- 
ing lot  for  the  last  15  or  20  years,  and  heard  defendant  claim 
the  land,  but  the  first  act  of  ownership  he  knows  of,  was  iir 
December,  1849,  and  he  used  one  tree  for  wagou  timber  off 
the  lot,  and  the  fence  around  the  pasture  was  put  there  long 
before  defendant  claimed  the  land. 

Centre  Whitey  testified,  that  in  a  conversation  with  de-^ 
fendant,  he  told  witness  about  the  Sheriff  sale  being  a  fiao- 
dulent  one,  and  that  the^./a.  was  fraudulent,  and  thatplain^ 
tiff  had  left  his  title  with  him.  This  was  before  defendant 
bought  from  Bowen,  and  he  said  he  did  not  care ;  he  could 
get  a  warrantee  deed  from  Bowen  and  Dean,  and  be  thought 
he  could  perfect  that  title  by  possession,  and  if  he  lost  the 
land,  he  would  get  his  money  back  with  interest 

Here  the  testimony  closed. 

The  Court  charged  the  jury  that  if  they  believed  that 
Bowen  bought  with  notice,  and  defendant  bought  firom 
him  without  notice  of  any  fraud  or  forgery,  in  relation  to 
said^/o.  and  sale,  that  then  the  plaintiff  could  not  recover, 
as  the  defendant  was  protected  by  the  law :  And  further  if 
defendant  bought  with  notice,  and  Bowen  without  notice, then 
plaintiff  could  not  recover. 

To  which  charge  plainliff  excepted. 

The  jury  found  for  the  defendant,  and  plaintiff  tenders 
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his  bill  of  exceptions,  and  assigns  for  error  the  rulings,  and 
charge,  as  excepted  to. 

Wright  ;  and  Mabrt,  for  plaintiff  in  error. 
Chandler,  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  only  foundation  laid  for  the  introduction  of  seconda- 
ry evidence  of  the^./cr.,  was  the  notice  to  produce  the  ^./a. 

What  the  answer  to  that  notice  was,  does  not  appear.  The 
paper  called  for,  was  a^  fa.  It  was  a  paper,  therefore,  which, 
it  is  to  be  presumed,  was  not  in  the  possession  of  the  party 
notified  to  produce  it ;  but  where  it  belonged,  in  the  Clerk's 
offica  It  is  not  to  be  presumed,  therefore,  that  the  answer 
admitted  the/?. /a.  to  be  in  the  possession  of  the  answering 
party. 

[!•]  This  being  so,  we  think  that  the  foundation  for  secon- 
dary  evidence  was  not  sufficient;  and  therefore,  that  the 
Court  erred  in  admitting,  as  evidence,  the  copy  of  the^.yb. 

[^2  3  A  purchaser  at  Sheriff's  sale  acquires  no  title,  if  the 
Sheriff  has  no  authority  to  sell  And  this  is  true,  whether 
he  has  notice  of  the  want  of  authority  or  not  A  Sheriff 
who  sells  under /./a.,  has  no  authority  to  sell,  if  the^yir, 
stands  on  no  judgment,  or  if  it  stands  on  a  satisfied  judg- 
ment 

It  follows,  that  the  chaise  of  the  Court  was  wrong. 

The  counsel  for  the  defendant  in  error,  Mr.  Buchanan,  did 
not  defend  this  charge,  but  he  insisted,  that  the  evidence  was 
such,  that  it  required  the  verdict  to  be  as  it  was,  no  matter 
what  might  have  been  the  charge. 

But  we  do  not  think  so. 

We  do  not  think,  that  the  possession  proved  in  Chandler, 
was  sufficient    Roy  all  vs.  Lessee  qf  LisUy  15.  Ga.  Hip.  545. 

Then,  Chandler,  before  he  took  any  deed,  had  notice  of 
Bell's  title. 
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He  went  into  possession  in  bad  faith;  that  is,  of  set  pur- 
pose to  acquire  a  title  under  the  statute  of  limitations,  iu 
fraud  of  Bell's  title. 

Besides,  none  of  the  evidence  would  have  been  before  the 
jury,  if  the  Court  had  excluded  the^ya.,  and  we  have  de- 
termined that  the  Court  should  have  excluded  the^y&. 

Judgment  reversed. 


E.  M.  Davis,  plaintiff  in   error,  vs.  D.  R,  Rogers,  defend- 
ant in  error. 

Tiio  5ith  section  of  the  Judiciary  Act  of  1709,  does  not  apply  to  cases  in  wkiek 
the  error  complained  oi^  is  matter  of  record.  Such  cases  arc  gOTerned  by 
the  law  applicable  to  them,  in  force,  at  the  adoption  of  the  Ck>nstiti]tioa  of 
the  State. 

Certiorari,  in  Fannin  Superior  Court,  May  Term,  1857. 
Decision  by  Judge  Brown. 

E.  M.  Davis  commenced  his  action  against  D.  R  Rogers, 
to  recover  the  balance  due  on  a  promissory  note,  amounting 
to  one  hundred  and  ten  dollars,  returnable  to  January  Term 
1856,  of  Fannin  Inferior  Court.    He  made  an  affidavit  for 
bail 

The  Sheriff  made  his  return  upon  the  writ^  that  he  bad 
^'executed  the  within  case,  by  arresting  the  body  and  taking 
bond  of  D.  R.  Rogers  in  terms  of  the  law ;  this  November 
8th,  1855." 

At  the  return  term  of  the  writ,  defendant  moved  to  dis- 
miss the  case  upon  the  grounds : 

1st.  Because  defendant  had  not  been  served  with  a  true 
copy  of  the  writ 


ATLANTA,  AUGUST  TERM,  1857.  361 


Davis  vs.  Rojrers. 


2d.  Because  the  initials  of  the  given  names  of  the  parties, 
plaintiff  and  defendant,  only  were  named  in  the  writ,  in- 
stead of  the  names  in  full. 

The  Court  dismissed  the  action,  and  plaintiff  sued  out  a 
certiorari  and  brought  said  decision  for  review  and  reversal 
before  the  Superior  Court.  Plaintiff  averred  in  his  petition 
for  certiorari,  that  he  moved  the  Court  to  allow  the  Sheriff  to 
amend  and  perfect  his  return,  which  the  Court  refused.  He 
also  averred  that  he  moved  to  amend  his  writ  by  inserting 
the  names  of  plaintiff  and  defendant  in  full,  which  the  Court 
refused.  That  notice  had  been  given  to  defendant  of  the 
application  for  certiorari,  and  bond  and  security  filed,  and 
cost  paid  as  required  by  law. 

There  was  a  certificate  and  answer  of  the  Justices,  that 
bond  and  security  had  been  given  and  cost  paid  as  required 
by  law,  and  that  plaintiff  excepted  to  the  decision  made  by 
the  Inferior  Court  as  stated  in  the  petition  for  certiorari. 

Upon  the  hearing  of  the  certiorari  before  Judge  Brown, 
counsel  for  defendant  moved  to  dismiss  the  certiorari  on  the 
foUowing  grounds : 

1.  Because  no  bill  of  exceptions  had  been  signed,  sanc- 
tioned and  filed  as  required  by  the  statute. 

2.  Because  no  notice  of  the  application  for  the  certiorari 
had  been  given  as  required  by  statute. 

3.  No  bond  had  been  given  as  required  by  the  statute. 

4.  There  was  no  affirmation  of  the  truth  of  the  facts  set 
forth  in  the  petition. 

The  Court  refused  the  motion  to  dismiss,  and  ordered  the 
certiorari  to  be  sustained  on  both  the  grounds  taken,  and  that 
plaintiff  have  leave  to  amend  his  declaration  and  the  Sheriff 
to  amend  his  return  according  to  the  facts. 

To  which  decision,  counsel  for  defendant  excepts. 

Mabtin  &  Reid,  for  plaintiff  in  error. 
R  W.  Chastaiw,  for  defendant  in  error. 


362      SUPREME  COURT  OF  GEORGIA. 

Davis  V8.  Rogers. 


By  the  Court — ^Bennino,  J.  delivering  the  opinioiL 

Ought  the  Court  to  have  sustained  the  motion  to  dismiss 
the  certiorari  ? 

It  was  not  disputed  in  the  argument  for  the  plaintiflf  in 
error,  that,  if  the  judgment  overruling  this  motion  was 
right,  the  judgment  sustaining  the  certiorari  was  right  The 
question  on  the  motion  to  dismiss  the  certiorari,  is  therefore, 
the  only  question. 

The  last  two  grounds  of  that  motion,  may  be  disposed  of 
in  a  word, — they  are  not  true  in  point  of  fact 

The  two  other  grounds  resolve  themselves  into  this, — that 
the  plaintiff  in  the  certiorari,  had  not  complied  with  the  re- 
quisitions of  the  54th  section  of  the  Judiciary  Act  of  1799. 

These  two  grounds  are  true,  in  point  of  fact ;  the  only 
question  as  to  them,  therefore,  is,  whether  they  are  good,  in 
point  of  law  ? 

This  question  may  be  resolved  into  these ;  is  every  ceriio- 
rari  void,  the  plaintiff  in  which,  has  not  complied  with  the 
section  aforesaid,  of  the  Act  of  1799?  If  not,  is  the  pre- 
sent certiorari  one  of  those  that  are  not  void  ? 

The  Constitution,  speaking  of  the  Superior  Courts,  says, 
that  they — ^^  shall  have  power  to  correct  errors  in  inferior  ju- 
dicatories by  writ  of  certiorari/'     3.  Jirt  1.  Sec. 

Now,  at  common  law,  the  writ  of  certiorari,  pure  and  sim- 
ple, was  not  used  as  a  means  of  bringing  errors  to  correction ; 
it  was  used  merely  to  take  a  case  out  of  one  Court,  and  to 
put  it  into  another  Court  The  writ  used  for  the  former  pur- 
pose, was  the  writ  of  error ;  but  the  writ  of  error  was  com- 
posed of  two  parts;  "first  a  certiorari  to  remove  the  record, 
and  secondly,  a  commissimi  to  examine  if     Tidd.  Pr.  114$. 

And,  doubtless,  it  was  to  the  certiorari  as  one  of  these  t^co 
parts  of  the  writ  of  en*or,  that  the  makers  of  the  Constitu- 
tion had  reference,  when  they  used  the  term  '^certiorari,"  in 
the  passage  above  quoted  from  the  Constitution.  The  term, 
writ  of  error,  would  not  have  been  technically  appropriate, 
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because,  as  we  have  seen,  one  of  the  two  parts  of  that  writ 
18  a  cammissiany  and  that  part  was  supplied  by  the  Constitu- 
tion itself,  in  the  words,  ^^  shall  have  power  to  correct  errors," 
&c 

This  being  so,  it  may  be  assumed,  I  think,  that  the  ma- 
kers of  the  Constitution,  in  saying,  that  the  Superior  Courts 
should  "  have  power  to  correct  errors,- '  "  by  writ  of  certiora- 
h,"  meant,  that  the  issuing,  the  return,  and  the  hearing  of 
the  certiorari,  should  be  regulated  as  much  as  possible  by 
the  part  of  the  common  law,  regulating  the  issuing,  the  re- 
turn, and  the  hearing,  of  the  writ  of  error. 

Now  this  part  of  the  common  law  does  not  say,  that  the 
writ  of  error  is  to  be  confined  to  cases,  in  which  the  appli- 
<3ant  for  the  writ,  has  got  his  grounds  of  error  into  a  bill  of 
exception,  and,  had  given  to.  the  other  party  notice  of  his  in- 
tended application  for  the  writ  Far  from  it ;  it  does  not  re- 
quire him  to  give  such  notice  in  any  case ;  and,  it  permits 
him  to  have  the  writ,  if  there  is  an  error  apparent  upon  the 
record  whether  there  is  a  bill  of  exceptions  or  not 

This  then  was  the  law  regulating  certiorari,  at  the  adoption 
of  the  Constitution.  Of  course  this  would  remain  that  law, 
until  it  should  be  repealed,  or  modified. 

This  law,  so  far  as  the  Justices  Courts  are  concerned,  was 
not  touched  until  1811,  thirteen  years  after  the  adoption  of 
the  Constitution.  And  then  it  was  touched  but  slightly. 
CabVs  Dig.  523.  But,  so  far  as  the  Inferior  Courts  are  con- 
cerned, the  law  was  touched  in  1799 — the  next  year  after  the 
adoption  of  the  Constitution.  The  law  was  touched  by  the 
54th  section  of  the  Judiciary  Act  of  1799.  That  section  is 
as  follows :  ^^  When  either  party  in  any  cause  in  any  Inferior 
Court  shall  take  exceptions  to  any  proceedings  in  any  case 
affecting  the  real  merits  of  such  cause,  the  party  making  the 
same  shall  offer  such  exceptions  in  writing,  which  shall  be 
signed  by  himself  or  his  attorney ;  and  if  the  same  shall  be 
overruled  by  the  Court,  it  shall  and  may  be  lawful  for  such 
party  on  giving  twenty  days  notice  to  the  opposite  party  or 
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his  attorney,  to  apply  to  one  of  the  Judges  of  the  Superior 
Court,  and  if  such  Judge  shall /deem  the  said  exceptions  to 
be  sufficient  he  shall  forthwith  issue  a  writ  of  certiorari,  di- 
rected 10  the  Clerk  of  such  Inferior  Court,  requiring  him  to 
certify  and  send  up  to  the  next  Superior  Court,  to  be  held  in 
and  for  said  county,  all  the  proceedings  in  the  said  cause, 
and  at  the  term  of  the  Superior  Court  to  which  such  pro- 
ceedings shall  be  certified,  the  said  Superior  Court  shall  de- 
termine thereon,  and  order  the  proceedings  to  be  dismissed, 
or  return  the  same  to  the  Inferior  Court  with  orders  to  pro- 
ceed in  the  said  cause."     CobVs  Dig,  522. 

This  section  was,  it  is  likely,  taken  from  Westminster  2, 
13.  Ed.  1,  C.  31,  by  which  it  is  enacted  that — ^*  when  one 
impleaded  before  any  of  the  Justices,  alleges  an  exception 
praying  they  will  allow  it,  and  if  they  will  not,  if  he  tbftC  al- 
leges the  exception  writes  the  same,  and  requires  that  the 
Justices  will  put  their  seals,  the  Justices  shall  do  so,  and  if  one 
will  not  another  shall ;  and  if,  upon  complaint  made  of  the 
Justice,  the  King  cause  the  record  to  come  before  him,  and 
the  exception  be  not  found  in  the  roll;  and  the  plaintiff  show 
the  written  exception,  with  the  seal  of  the  Justices  thereto 
put,  the  Justice  shall  be  commanded  to  appear  at  a  certain 
day,  either  to  confess  or  deny  his  seal,  and  if  he  cannot  de- 
ny his  seal,  they  shall  proceed  to  judgment  according  to  the 
exception,  as  it  ought  to  be  allowed  or  disallowed."  Bawt\ 
Law  Die.    "^Bill  of  exceptions." 

The  words  of  this  act  are  quite  as  comprehensive,  as  those 
of  the  Judiciary  Act  of  1799.  "When  one  impleaded," &c. 
is  an  expression  quite  as  comprehensive  as  the  expression 
"where  either  party  in  any  cause,"  &c. 

Yet  it  was  ever  held,  that  the  words  of  this  act  of  West- 
minster  2dy  did  not  include  cases  in  which,  the  error  com- 
plained of,  was  apparent  upon  the  record,  but  included  only 
cases  in  which,  that  error  was  not  apparent  upon  the  record. 

And,  certainly,  there  is  room  for  this  interpretation,  for  the 
words  are  merely  affirmative.    The  words  are  not  sudi  as 
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these — ^  error  shall  lie  in  the   following  cases  and  in  no 

others.'' 

And  there  is  even  more  call  for  such  an  interpretation^  in 
respect  to  the  Judiciary  Act  That  act  is  such,  that  the  ex- 
ception to  which  it  refers,  "  must,  to  be  effective,  have  been 
"  overruled  by  the  Court"  Therefore,  the  matter  to  which 
that  exception  relates,  must  be  some  matter  that  happens  du- 
ring the  term  of  the  Court.  But  matter  of  the  first  impor- 
tance may  happen,  by  allowance  of  this  same  Judiciary  Act, 
after  the  close  of  the  term.  The  act  allows  judgments  to  be 
signed  on  verdicts,  at  any  time  within  four  days  after  the  ad- 
journment of  the  Court.  And,  of  course,  it  may  happen, 
that  an  error  maybe  committed  in  oneof  these  judgments  thus 
signed  after  the  adjournment  of  the  Court  Say  that  the 
rerdict  in  a  case,  is  for  the  defendant,  and  yet  that  the  judg- 
ment thus  signed,  is  for  the  plaintifil  Now  such  an  error  as 
this,  is  not  an  error  to  which  exception  can  be  taken  under 
the  Judiciary  Act,  for  it  is  not  an  error,  the  exception  to 
which,  can  be  overmled  by  the  Court ;  as,  the  Court  has  ad- 
journed before  it  exists.  If,  therefore,  that  act  be  so  inter- 
preted, as  to  make  the  cases  in  which  error  lies,  such  only 
as  that  act  includes,  then  it  follows,  that  such  a  case  as  this, 
is  not  a  case  in  which  error  lies.  And  surely,  an  act  is  not 
to  be  so  interpreted  that  it  shall  produce  such  a  result  as  this, 
unless  the  words  of  the  act  are  such,  as  absolutely  to  require 
it  to  be  so  interpreted. 

Upon  the  whole,  we  think,  that  this  54th  section  of  the 
Judiciary  Act  modified,  or  repealed,  so  much  only  of  the  old 
law  relating  to  writs  of  error,  as  applied  to  cases  in  which  a 
bill  of  exceptions  was  necessarj^ 

Thinking  this,  we  have  to  hold,  that  other  cases  are  still 
governed  by  the  old  law — the  law  that  was  in  force  at  the 
adoption  of  the  Constitution. 

The  present  case  is  one  of  those  other  cases.  The  mat- 
ters complained  of  in  the  present  case  are  matters  of  record ; 
and  a  bill  of  exceptions  was  never  necessary  by  the  old  law^ 
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in  order  to  render  matters  of  record,  available  on  a  writ  of 

error, 

The  result  is,  that  the  judgment  of  the  Court  below  over- 
ruling the  motion  to  dismiss  the  writ  oferror,  must  be  affirm- 
ed. 

Judgment  affirmed. 


Geo.  a,  Vaughn,  plaintiff  in  error,  vs,  E.  W.  Fuller,  defen- 
dant in  error. 

Equity  will  not  set  aside  a  judg^nent,  to  give  the  defendant  the  beaefll  of  a  ^• 
fence  which  he  might  have  had  at  law,  but  the  benefit  of  which  U  Inr,  be 
lost  by  his  own  negligence. 

Equity,  from  Carroll.    Decision  by  Judge  Hamvond. 

This  bill  was  filed  by  Geo.  A.  Vauglin,  to  enjoin  and  set 
aside  a  judgment  obtained  at  law,  against  him  by  £.  W 
Puller. 

The  complainant  alleges  in  his  bill,  that  he  has  a  good  de- 
fence in  law ;  that  the  notes  upon  which  the  judgment  was 
obtained,  and  to  which  his  name  was  signed^  were  void  and 
fraudulent,  and  that  Gray  and  Oaks,  the  persons  who  sign- 
ed said  notes,  had  no  authority  to  sign  his  name  to  said 
notes,  etc. 

The  defendant  denies,  in  his  answer,  that  there  is  any 
equity  in  the  complainant's  bill ;  that  the  notes  were  girea 
by  Gray,  Oaks  and  Vaughn,  as  partners  in  the  grocery  busi- 
ness, and  that  they  had  the  right  to  sign  his  (complainant's 
name)  it  being  within  their  scope  and  authority^  and  that  af- 
terwards complainant  acquiesced  and  acknowledged  to  de- 
fendant that  the  notes  ^^were  all  right'' 

Upon  the  hearuig,  counsel  for  Fuller  moved  to  dissolve 
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the  injunction,  which  motion,  the  Court  allowed,  and  Coun- 
sel for  complainant  excepted. 

Wright,  for  plaintiff  in  error. 
Mkrbell,  contra. 

By  the  Court — Bennino  J.  delivering  the  opinion. 

There  is  no  equity  in  this  bill  Vaughn  might  hare  set 
up  all  the  matters  contained  in  the  bill,  as  a  defence  to  the 
suits  at  law,  against  him. 

He  set  up  none  of  them  in  defence  of  thpse  suits.  He 
gives  no  reason  for  the  failure  to  do  so.  It  is  to  be  presumed, 
therefore,  that  the  failure  to  do  so,  was  owing  to  mere  ne- 
glect 

Equity  will  not  set  aside  a  judgment,  to  give  a  party  the 
benefit  of  a  defence,  the  benefit  of  which  he  lost  at  law,  by 
his  own  neglect. 

But  if  there  was  any  equity  in  the  bill,  it  consisted  in  this 
allegation,  that  Oaks  and  Gray  signed  the  name  of  Vaughn 
to  the  notes,  without  authority  from  Vaughn. 

And  this  allegation,  the  answer  denies.  It  does  this  in  two 
ways.  1st  It  says  that  Gray,  Oaks,  and  Vaughn,  were  part- 
ners in  the  grocery  business,  and,  that  the  notes  were  given 
for  groceries  for  the  partnership.  The  giving  of  the  notes, 
then,  was  within  the  scope  of  the  partnership  business  And 
one  partner  has  authority  to  bind  the  others,  to  anything  done 
within  the  scope  of  the  partnership  business. 

2d.  The  answer  says,  that  Fuller,  the  person  to  whom  the 
notes  were  given,  in  a  few  days  after  the  giving  of  the  notes, 
informed  Vaughn  of  the  fact  that  they  had  been  given,  and 
what  for,  and  that  Vaughn  ^^said,  it  was  all  right,  and  re- 
ceived the  groceries  himself,  which  was  the  condition  for 
which  said  notes  were  given.'' 

Any  way,  therefore,  we  think  that  the  Court  was  right  in 
dissolving  the  injunction. 

Judgment  affirmed. 
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Ja3ies  Fraser,  plaintiff  in  error,  vs.  Eli  McConnejul,  adm'r. 

defendant  in  error. 

]f  A.  buys  goods  of  C,  and    subsequent  to  the  sale,  gives  a  portion  of  then  Uf 
B.,  and  B.  unites  in  a  note  with  A.  to  C.  for  the  purchase  money,  m*ith  the 
understanding  that  B.  sijL^ns  as  security  ;  the  fact  that  B.  received  a  part  of  . 
tlic  goods  from  A.,  by  way  of  gill,  docs  not  constitute   him  a  principal  in  tbe 
contract. 

Certiorari,  in  Cherokee  Superior  Court  Decision  by  Judge 
Brown,  at  June  adjourned  Term,  1857. 

Eli  McConncU,  administrator  of  James  Stewart,  deceased, 
brought  suit  in  a  Justice  Court  against  James  Fraser,  upon 
the  following  promissory  note : 

$29  G2i.  Twelve  months  after  date  we  promise  to  pay 
Eli  McConnell,  adm'r,  with  the  will  annexed  of  James  Stew- 
art, deceased,  or  bearer,  twenty-nine  dollars,  sixty-two  and  a 
half  cents,  for  value  received.    This  18th  Nov.,  1854. 

his 
CRAVEN  X  FRASER, 
mark. 
JAMES  FRASER. 

The  defendant,  James  Fraser,  pleaded  that  he  was  only 
security  on  said  note;  that  he  had  given  notice  to  plaintiff  to 
sue  thereon,  which  he  had  failed  to  do,  within  the  time  re- 
quired by  law ;  and  that  defendant  was  consequently  dis- 
charged from  liability. 

Upon  the  trial  plaintiff  introduced  the  note  and  closed. 

Defendant  read  the  answers  of  James  Able,  to  interroga- 
tories, who  testified  that  he  saw  defendant  sign  the  note ;  he 
signed  it  as  security ;  he  got  a  part  of  the  consideration  of 
said  note ;  a  loom  which  was  sold  for  $4  25,  and  which  con- 
stituted part  of  said  note.  Witness  cannot  read  or  write 
is  not  related  to  defendant  Defendant  got  nothing  but  the 
loom,  as  he  remembers. 
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Defendant  next  proved,  that  he  had  given  notice  to  the 
plaintiff,  to  sue,  which  was  admitted. 

He  also  proved  that  Craven  Fraser  bid  off  the  loom  at  the 
sale ;  he  stated  that  he  bought  it  to  give  to  defendant's  wife, 
who  had  washed  for  him  the  year  before,  and  had  not  charg- 
ed him  anything. 

That  Craven  applied  to  another  person  to  become  his  se- 
curity, who  refused,  he  then  asked  defendant,  who  was  his 
son,  .who  signed  the  note  with  him. 

Defendant  then  had  one  John  Fitch,  who  was  on  the 
ground,  but  who  had  not  been  subpoenaed,  called  as  a  wit- 
ness, who  refused  to  come  into  Court,  and  the  Court  refused 
to  compel  him  to  attend. 

Defendant  then  offered  a  certified  copy  of  the  bill  of  saleof 
James  Stewart's  estate,  as  returned  by  the  plaintiff  to  the 
Ordinary's  office,  and  of  the  terms  of  said  sale,  from  which 
it  appeared  that  the  terms  were,  for  all  sums  under  five  dollars, 
cash,  for  all  sums  over  five  dollars,  note  with  good  security, 
and  that  Craven  Fraser  bought. 

One  bed  and  furniture,  ...        $25  25 

One  loom,  -  -  -  -  -4  37  J 


1129  62i 

Plaintiff  in  reply,  proved  by  one  witness  that  he  heard 
Craven  Fraser  say,  that  he  had  bought  the  loom  for  the 
plaintifil 

The  case  being  on  appeal  in  the  Justices'  Court,  the  jury 
found  for  the  plaintiff  the  amount  of  the  note,  and  interest 
and  cost 

Defendant  excepted  on  the  grounds, 

1st  Because  defendant  proved  that  he  signed  said  note  as 
security  only. 

2d.  Because  defendant  proved  that  he  did  not  receive  any 
of  the  consideration  of  said  note,  but  that  Craven  Fraser 
gave  the  loom  to  his  wife. 
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3d.  Because  the  notice  to  sue  being  admitted^  the  jury  er- 
red in  not  finding  in  favor  of  defendant. 

And  prays  that  a  writ  of  certiorari  be  directed  to  said  Jus- 
ticesy  requiring  them  to  certify  and  send  up  to  the  next  Su- 
perior Court,  the  proceedings  in  said  cause,  etc. 

The  Justices  made  their  return  to  the  certiorari,  and  be- 
fore the  hearing,  the  Judge  of  the  Superior  Ck>urt,  dismiss 
the  certiorari,  and  counsel  for  defendant  excepts. 

Bird  &  Teaslt,  for  plaintiffs  in  error. 

Sam'l  Weil,  contra. 

By  the  Court — Lumpkin  J.,  delivering  the  opinion. 

We  think  the  weight  of  evidence  in  this  case,  strongly  and 
decidedly  against  the  verdict  of  the  jury  in  the  Justices' 
Court,  and  thejudgment  of  the  Superior  Court,  affirming  that 
finding. 

Still,  we  might  not  feel  it  to  be  our  duty  to  interfere,  were 
we  not  persuaded  that  the  law  of  the  case  was  misappre- 
hended. It  would  seem  that  in  both  Courts,  it  was  supposed 
that,  if  A.  buys  property  and  makes  a  gift  of  a  portion  of  it 
to  B.,  and  B.  unites  with  A.  in  giving  a  note  to  C,  under  an 
imderstanding,  that  B.  is  the  security  only  of  A.,  that  this 
makes  B.  a  principal  with  A.^to  the  original  contract.  But 
this,  we  apprehend,  is  not  the  law.  B.  was  no  party  with  A. 
in  the  purchase,  neither  did  he  participate  in  the  considera- 
tion, as  coming  from  C,  and  the  subsequent  gift  from  A., 
could  not  constitute  B.  a  principal. 

And  with  the  law  thus  expounded,  all  the  testimony  har- 
monizes and  goes  to  show,  that  James  Fraser  was  security 
only  to  Craven  Fraser.  The  goods  were  chained  in  the  sale 
bill,  to  Craven  Fraser.  By  the  terms  of  the  sale,  securiqr 
was  to  be  given  on  all  purchases  amounting  to  more  than 
five  dollars,  and  yet.  Craven  and  James  Fraser's  were  the 
only  two  names  to  the  note.  Did  not  the  payee  believe  that 
James  Fraser  was  security  for  Craven  ? 
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McConnell  then,  admitting  as  he  does,  that  he  was  noti- 
fied to  sue,  and  failing  to  do  so,  within  the  three  months  pre- 
scribed by  the  statute,  James  Fraser  was  dischai^ed.  And 
this  would  seem  to  be  the  justice  of  the  case  under  any  view 
of  it.  The  purchases  amounted  to  a  fraction  under  thirty 
dollars.  The  old  loom  given  by  Craven  Fraser  to  James' 
wife  for  washing  his  clothes,  and  charging  him  nothing  for 
it  the  previous  year,  only  cost  four  dollars  and  a  quarter. 
There  being  then,  no  joint  or  common  interest  between  Cra- 
ven and  James,  in  the  remainder  of  the  articles,  it  would 
seem  hard  for  James  not  to  be  allowed  the  protection  afford- 
ed him  by  the  Legislature,  by  the  neglect  of  the  creditor  to 
sue. 

Judgment  reversed. 


Thomas  W.  Brock,  plaintifTin  error,  vs.  The  State  of  Geor- 
gia^ defendant  in  error. 

Same  vs.  Same. 

It  is  better  that  the  groundn  of  exception  to  a  decision,  should  be  stated  to  the 
Court  mftkingthe  decision,  at  the  time  of  the  decision,  or  at  some  time  after- 
wards, before  the  decision  has  passed  beyond  the  reach  of  that  Ck)urt ;  bat, 
still,  it  cannot  be  said,  that  if  there  is  a  failure  to  state  grounds  of  exception, 
in  that  Coart,  the  right  of  stating  grounds  of  exception,  in  the  revising  Court. 
ialott,  unless  the  grounds  consist  of  matters  that  are  waiveable. 

Indictment,  for  playing  and  betting  at  cards,  in  Forsyth 
Superior  Court.  Tried  before  Judge  Brown,  at  February 
Term,  1857. 

These  two  cases  being  against  the  same  party,  and  involv- 
ing the  same  question,  were  heard  and  considered  tc^ether. 
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Thomas  W.  Brock  was  indicted  for  playing  and  betting 
at  cards ;  it  did  not  appear  whether  with  a  white  man  or  a 
iiegra 

The  defendant  pleaded  guilty  in  both  cases. 

The  Court  passed  upon  him  the  following  sentence^tD-wit: 

^Whereupon  it  is  considered  and  adjudged  by  the  Courft 
that  the  defendant  do  pay  a  fine  of  seventy-five  dollaE^and  the 
cost  of  this  prosecution,  and  on  fidiure  to  pay  the  aamey  that 
he  be  imprisoned  in  the  common  Jail  of  said  county,  for  the 
term  of  six  months,  unless  said  fine  and  cost  are  sooner 
paid." 

To  which  judgment  and  sentence,  Counsel  for  defendant 
excepted. 

Irwin  &  Lestrr,  for  plaintiff  in  error. 

Sol.  Gen.  Phillips,  contra. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  question  is,  whether  the  sentences  in  those  two  con- 
solidated cases,  were  right. 

The  exceptions  to  the  sentences,  were  couched  in  general 
terms,  and  were  placed  on  no  particular  ground  or  grounds. 
They  were  in  these  words — ^''To  which  judgment  and  sen- 
tence, Counsel  for  the  defendant  excepted." 

But  a  ground  was  taken  in  the  bills  of  exceptions,  why  the 
sentences  were  wrong,  viz :  that  the  sort  of  punishment  im- 
posed by  those  sentences,  is  not  the  sort  which  the  law  au- 
thorizes to  be  imposed  in  such  cases. 

This  was  held  by  this  Court,  not  to  be  a  sufficient  reason, 
in  two  cases  brought  up  at  the  same  time  at  which  these  two 

were  brought  up.     See  Brock  vs.  State,  and   t-^.  State, 

decided  at  Atlanta,  March,  1857. 

The  Counsel  for  the  plaintiff  in  error,  under  the  presence 
of  those  decisions,  now  abandons  the  ground  assigned  in  the 
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bills  of  exception,  but  insists  upon  another ;  one  that  is  not  as- 
signed in  them,  viz :  this,  that  it  does  not  appear  on  the  face 
of  the  indictments,  whether  the  person  gambled  with,  by 
Brock,  the  plaintiff  in  error,  was  a  white  person  or  a  negro. 

It  was  held  by  this  Court  in  Davis  vs.  The  State,  decided 
at  Atlanta,  March,  1857,  that  this  should  appear  on  the  face 
of  the  indictment. 

The  only  question,  therefore,  is,  whether  the  plaintiff  has 
the  right  to  insist  upon  this  new  ground. 

We  are  not  aware  of  any  law  that  prevents  him  from  do- 
ing 80 ;  but  still,  we  cannot  help  seeing,  that  much  the  bet- 
ter practice  would  be,  to  bring  every  ground  of  objection  to  a 
decision^  to  the  notice  of  the  Court  making  the  decision,  at 
the  time  of  the  decision.  When  the  grounds  of  objection  to 
a  decision  are  fairly  stated  to  the  Court  making  the  decision, 
the  probability  is,  that  that  Court  will  give  them  their  due 
weight,  and  therefore,  will  itself,  correct  the  decision  if  that 
is  wrong. 

Besides  some  grounds  arc  such,  that  unless  they  are  stated 
at  the  time  of  the  decision,  they  cease  to  be  good.  These 
are  grounds  consisting  of  matters  susceptible  of  being  waived. 

The  ground  in^thc  present  case,  however,  consists  in  a  de- 
fect'that  isjincurable. 

We  think  therefore,  that  the  plaintiff  had  the  right  to  in- 
sist upon  this  ground,  although  he  did  not  set  it  out  in  his 
bills  of  exceptions. 

And  80  thinking,  we  have  to  say  that  the  sentences  were 
void,  and  ought  to  be  set  aside. 

Judgment  reversed. 


26 
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James  Pierce^  plaintiff  in  error,  vs.  John  A.  Jovbs,  defend- 
ant in  error. 

[1.]  Ejectment  brought  by  tn  administrator,  at  the  instaiiee  of  penoni  boIn 
priTity  with  him,  in  order  to  give  them  the  use  of  the  inteatate'a  title  to  Iht 
land,  they  having  no  title  of  their  own,  will  be  enjoined  at  the  iaataaeetf 
the  person  in  possession. 

In  Equity,  in  Polk  Superior  Court  Decision  by  Judge 
Hammond,  at  May  Term,  1857. 

John  A.  Jones  filed  his  bill  in  Equity  against  Edward  IX 
Chisolm,  James  Pierce  and  Robert  F.  Morrison.  The  UH 
alleges  that  on  the  dlst  January,  1851,  complainant  par- 
chased  from  Manley  W.  Ford,  since  dead,  lot  of  land  Na  718^ 
in  the  18th  district  and  dd  section  of  Polk  county,  of  the  ?«I- 
ue  of  lllOOO,  and  took  Ford's  deed  for  the  same.  At  the  tinie 
of  said  purchase.  Ford  turned  over  to  complainant  a  deed  of 
said  lot  from  James  A.  Murray,  purporting  to  be  the  draverof 
said  lot,  to  Ford,  dated  10th  of  December,  1850;  that  both  of 
said  deeds  were  recorded  in  due  tima 

The  bill  further  states  that  in  the  year  1850,  complainant 
took  peaceable  and  quiet  possession  of  said  land,  and  has 
been  in  the  undisturbed  possession  and  enjoyment  there(rf* 
ever  since;  that  one  Robert  F.  Morrison,  a  transient  peisoD, 
and  Edward  D.  Chisolm,  of  Polk  county,  combining  and  con- 
federating together,  by  maintenance,  champerty  and  subor- 
nation of  witnesses,  and  buying  and  selling  pretended  titlei, 
to  cheat  and  defraud  complainant,  the  said  Morrison  sold 
said  land  to  Chisolm,  and  executed  and  delivered  to  him  a 

deed  for  the  same,  dated  on  the day  of ^  1850,  but 

which  is  not  recorded. 

The  bill  further  states,  that  Morrison  had  no  valid  titia  to 
the  land  when  he  sold  it  to  Chisolm. 

The  bill  further  states  that  Morrison,  or  Chisolm,  or  botbf 
had  fraudulently  procured  one  James  Pierce  to  administer 
on  the  estate  of  James  A.  Murray;  and  had  procured  said 
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Pierce^  in  fraud  of  the  complainant's  right,  to  bring  an  action 
of  ejectment  against  him,  for  the  land,  for  their  benefit,  he 
Pierce,  having  no  interest  in  the  matter,  beyond  his  wages, 
for  aiding  in  carrying  out  the  fraudulent  designs  of  Morrison 
and  Chisolm. 

The  bill  further  states  that  complainant  has  made  diligent 
inquiry  in  Wilkinson  county  for  James  A.  Murray,  and  can 
hear  of  no  such  person  ever  having  lived  or  died  in  that  coun- 
ty ;  and  that  James  A«  Murray,  the  orphan,  whose  name  was 
given  in  for  a  draw  in  the  gold  lottery,  and  who  drew  lot  No 
718,  in  the  18th  district  and  5th  section,  never  did  live  in 
the  county  of  Wilkinson,  nor  did  he  die  there ;  and  that  the 
grant  of  administration  on  his  estate,  in  said  county,  is  a 
fraud  on  the  Ordinary  of  that  county ;  that  complainant  has 
commenced  his  action  at  law  against  said  Chisolm  and  Mor- 
rison for  buying  and  selling  pretended  titles  to  land,  contrary 
to  the  statute  of  32,  Henry  VIII ;  that  the  Sheriff  has  returned 
that  Morrison  is  not  to  be  found ;  he  has  gone  to  parts  un- 
known, and  seeks  to  evade  the  penalty  inflicted  by  law  in 
such  cases. 

There  was  an  amendment,  stating  that  the  James  A.  Mur- 
ray, from  whom  complainant  claims  title,  is  a  different  per- 
son from  Ihe  one  whose  estate  Pierce  administered  on  in 
Wilkinson  county,  and  that  the  complainant  did  not  know 
which,  if  either,  was  the  drawer  of  the  lot 

The  bill  prays  that  the  action  of  ejectment  against  com- 
plainant be  enjoined,  &c. 

Defendants,  Chisolm  and  Pierce,  demurred  to  the  bill. 
Pierce  also  put  in  his  answer,  and  alleges  that  he  adminis- 
tered on  the  estate  of  James  A.  Murray,  in  the  county  of 
Wilkinson,  some  time  in  the  year  1855,  at  the  instance  of 
one  Robert  F.  Morrison,  or  a  man  so  called,  and  who  repre- 
sented himself  to  be  a  citizen  of  the  State  of  Louisiana,  and 
agreed  to  pay  the  expenses  of  the  administration ;  a  part  of 
which  he  paid,  saying  that  he  had  sold  the  lot  of  land  in  dis- 
pute to  one  Ed  D.  Chisolm,  of  Polk  county,  and  that  it  was 
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necessary,  in  order  to  convey  good  titles,  that  administration 
should  be  had  of  Murray's  estate.  This  was  the  only  inter- 
est respondent  had  or  now  has ;  has  no  recollection  of  author- 
izing any  one  to  sue  in  his  name  for  said  land,  except  that 
he  delivered  his  letters  of  administration  to  Chisolniy  he  agree- 
ing that  respondent  should  be  at  no  expense  in  the  malter. 
Morrison  is  a  long,  tall  .man,  dark  complexion,  with  a  laige 
nose.  Knows  nothing  of  complainant's  or  defendant's  titles 
•or  possession;  knows  nothing  of  Morrison's  title,  except  that 
lie  said  that  he  had  bought  the  interest  of  all  the  heirs  of 
Murray;  did  not  know  that  Murray  ever  lived  in  Chatham, 
nor  where  he  was  from ;  he  lived  in  Wilkinson  county  with 
one  William  B.  Smith,  and  died  at  Smith's  house,  when  eight 
or  ten  years  old ;  known  then  by  the  name  of  James  Mur- 
ray, and  not  as  James  A.  Murray;  did  not  know  until  in- 
formed by  Morrison,  that  there  was  an  A«  in  his  name. 
Smith  afterwards  removed  to  Louisiana.  Murray  died  some 
eighteen  or  twenty  years  ago. 

Upon  the  trial  complainant  moved  that  the  demurrer  as  to 
Pierce,  be  overruled,  he  having  answered  the  bill.  The  Court 
granted  the  motion,  and  counsel  for  defendant   excepted. 

The  demurrer  as  to  Chisolm  was  sustained  by  the  Court, 
and  the  bill  dismissed,  as  to  him.* 

Counsel  for  defendant  then  moved  that  the  injunction,  as 
to  Pierce,  be  dissolved,  his  answer  having  sworn  off  all  the 
equities  of  the  bill  as  to  him.  The  Court  refused  to  hear 
or  consider  this  motion  and  counsel  for  defendant  ex- 
cepted. 

Counsel  for  defendants  then  moved  to  dismiss  the  bill  oi 
the  ground  of  want  of  equity.  The  Court  overraled  the  Ot^ 
tion,  and  defendants  excepted 

Ibwih  &  LssTBR,  for  plaiutiffi  in  error. 
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John  A.  Jones,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  there  any  equity  in  the  bill? 

The  bill  says  that  Chisolm  claimed  the  land  under  Morri- 
son; that  Morrison  had  no  title  to  it;  that,  nevertheless,  in 
order  to  enable  them,  or  one  of  them,  to  recover  the  land 
jprooi  Jones,  the  complainant,  they  had  procured  one  Pierce, 
to  administer  on  the  estate  of  one  Murray,  whom  they  took 
to  be  the  Murray  who  was  the  drawer  of  the  land,  and  to 
bring  an  action,  as  such  administrator,  against  Jones,  to  re- 
cover the  land  for  their  benefit. 

The  bill  also  states,  that  which  makes  it  doubtful,  whether 
this  Murray,  or  some  other  Murray,  was  the  person  who 
drew  the  laud. 

Let  us  suppose,  that  this  Murray  was  that  person.  In  that 
case.  Pierce,  as  his  administrator,  held  the  title  to  the  land ; 
Andy  therefore,  Jones's  possession,  although  it  was  a  good  de- 
ftnce  to  him  against  the  title  of  Morrison,  or  that  of  Chisolm, 
or  the  title  of  both,  yet  it  was  not  a  good  defence  to  him, 
against  the  title  of  Pierce,  as  the  administrator  of  Murray. 

This  being  so,  Pierce,  as  the  administrator  of  Murray, 
bn>ught  the  suit  for  the  Ifind,  merely  that  Morrison  or  Chis- 
olxD,  or  both,  might  have  the  benefit  of  his  title,  and  might 
thi]3,  though  without  any  title  of  their  own,  be  enabled  to  over- 
come Jones's  defence  by  possession,  and  recover  the  land 
from  him.    The  suit  was  for  their  exclusive  benefit 

And  the  question  is,  ought  Pierce  to  be  permitted  to  con- 
tinue this  suit  ? 

If  the  suit  by  Pierce,  as  the  administrator  of  Murray,  had 
boen  brought  for  the  benefit  of  the  heirs  of  Murray,  and  Jones 
had  had  a  good  defence  against  those  heirs,  as,  by  the  statute 
of  limitations,  the  suit  would  have  been  one  subject  to  been- 
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joiued  at  the  instance  of  Jones.    Jonddm  vs.  HolUmdj  7  Oa^ 
589,  Daniel  vs.  Sapp^  20  Go.  514. 

[1.]  Morrison  and  Chisolm  can  stand,  in  no  better  sitoa* 
tion,  with  respect  to  Murray's  administrator,  than  that  in 
which,  in  the  case  supposed,  the  heirs  of  Murray  would  hare 
stood  in  respect  to  him ;  and  Jones  has  a  defence  good 
against  them,  viz :  possession.  It  follows,  therefore,  that  he 
must  be  entitled  to  have  the  suit  brought  by  Pierce,  for  their 
benefit  enjoined. 

This  is  the  result,  on  the  hypothesis  that  the  Murray  rep- 
resented by  Pierce,  was  the  Murray  who  drew  the  land. 

If  he  was  not  the  Murray,  the  only  difference  in  the  case 
would  be,  that  Jones  would  hare  a  defence  at  law,  good,  not 
only  against  Morrison  and  Chisolm,  but  aLso  against  Pieiea 

In  the  state  of  doubt  that  exists  on  this  point,  it  can  hard- 
ly be  said  that  Jones  has  an  adequate  remedy  at  law. 

Our  conclusion,  therefore,  is,  that  there  was  equity  in  the 
bill. 

It  is  true,  that  the  facts  giving  this  equity,  are  stated  in  con- 
nection with  other  facts  in  which,  we  think,  there  is  no  equi- 
ty, viz:  the  facts  of  the  suits  by  Jones  against  Morrison  and 
Chisolm,  founded  on  the  af2d  of  Henry  VIII. 

In  our  opinion,  the  part  of  that  statute  on  which  those 
suits  were  founded,  is  not  in  force  in  this  Stata  In  my  own 
opinion,  no  part  of  that  statute  is.  See  my  views  on  the 
question,  whether  the  statute  is,  or  is  not  in  force,  in  Dot  ex 
dttru  Morris  vs.  Roe  and  Monroe^  ten.,  decided  at  Macon, 
June,  1857. 

But  we  think,  that  these  facts,  and  all  others  connected 
with  them,  if  connected  with  them  only,  may,  and  should  be 
struck  from  the  bill  These  facts,  therefore,  need  not  preju- 
dice the  other  facts  contained  in  the  bill 

We  think,  then,  that  the  Court  below  was  right  in  overrul- 
ing the  motion  to  dismiss  the  bill  for  want  of  equity. 

And  although  the  Court  would  not  hear  the  demurrer  of 
Pierce,  still  we  have  given  him  the  benefit  of  that  demurrer, 
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in  the  conclusion  to  which  we  come,  that  the  parts  of  the  bill 
founded  on  the  32d  Henry  VIII,  should  be  struck  out  The 
other  grounds  of  the  demurrer,  were  covered  by  the  motion 
to  dismiss  the  bill  for  want  of  equity ;  and  that  motion  we 
have  considered. 

Was  the  equity  in  the  bill,  sworn  off  by  the  answer  of 
Pierce  ?    Far  from  it 

It  13  true,  that  the  answer  says,  that  Morrison  represented  to 
Pierce,  that  he  had  bought  the  title  of  the  heirs  of  Murray ;  but 
it  does  not  say  that  Pierce  believed  the  representation.  Be- 
sides, it  is  doubtful,  whether  this  was  not  new  matter.  The 
whole  answer  taken  together,  is  anything  but  a  satisfactory 
denial  of  the  case  made  by  the  bill. 

Om  conclusion,  therefore,  is,  that  the  motion  to  dissolve 
the  injunction,  founded  on  the  allegation,  that  the  answer  bad 
9Wom  off  the  equity  of  the  bill,  ought  not  to  have  been  sus- 
lainedy  if  the  motion  had  been  heard.  So,  it  would,  at  least, 
be  useless,  to  order  the  Court  below  to  hear  that  motion. 
We  do  not  say,  that  refusing  to  hear  such  a  motion,  is  not  to 
be  considered  by  this  Court,  the  same  as  overruling  the  mo- 
tioiL    As  to  this,  we  say  nothing. 

There  ought  to  be  an  affirmance,  except  as  to  the  matters 
ordered  to  be  struck  from  the  bill. 

Judgment  affirmed,  with  directions. 


JoHH  W.  Wood,  ex-Sheriff,  plaintiff  in  error,  vs.  William  H. 

Hunt,  defendant  in  error. 

Persoat  asgrievea  by  the  oflcial  misoonduct  of  the  Sherifi;  mtist  elect  to  bring 
their  action  or  procede  by  mle.  They  ere  not  entitled  to  both  remediee  at 
the  tame  time. 
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Wood  T>.  Hunt 

Rule  against  Sheriff,  in  Carroll  Superior  Court^  Dociaion 
by  Judge  HiJuioND,  at  April  Term^l857« 

This  was  a  rule  by  William  H.  Hunt,  [editor  of  the  i/^fn- 
etta  Advocate,  against  John  W.  Wood,  former  Sheriff  of  Car- 
roll county,  to  show  cause  why  he  should  not  pay  over  to  said 
Hunt,  thesumof^lOS  40,  for  advertising  Sheriff  sales  in 
said  newspaper,'and  which  amount  it  was  alleged  Wood  had 
collected,  &c. 

Annexed  was  an  account  of  the  various  cases  advertised, 
and  the  amount  charged  in  each  case. 

The  respondent.  Wood,  answered  the  rule,  and  showed  ibr 
cause: 

1st  That  he  had  been  sued  by  Hunt  on  the  same  aocoonc, 
and  that  suit  was  then  pending. 

2d.  That  he  had  collected  part  of  the  money  in  said  ac- 
count, and  part  he  had  not  That  he  had  paid  parf^  bat  hxff 
much  did  not  appear. 

Upon  this  showing,  the  Court  made  the  rule  absolute,  and 
ordered  Wood  to  pay  the  money. 
To  which  order  counsel  for  Wood  excepted. 

A.  S.  Burke,  for  plaintiff  in  error. 
Mebbell,  by  Irwin,  for  defendant  in  error. 

By  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 

The  52d  section  of  the  Act  of  1799,  Cobb  577,  amongst 
Other  things,  provides  that  ^^  whenever  the  Sheriff  of  anf 
county  within  this  State  shall  fail  to  make  proper  returns  of 
all  writs,  executions,  and  other  process,  put  into  his  hands, 
or  shall  fail  or  neglect  to  pay  up  all  moneys  received  on  sudi 
executions,  on  his  being  required  by  the  Court  so  to  do,  shall 
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he  liable  to  an  action  as  for  contempt,  and  may  be  fined,  im- 
prisoned, or  removed  from  office,  in  the  manner  prescribed 
by  the  Constitution." 

We  admit  that  the  provision  of  the  statute  was  intended 
primarily,  if  not  altogether  for  the  plaintiff  in  fi.  fcu^  still  its 
language  is  broad  enough  to  include  a  printer,  if  money  has 
been  collected  on  the  execution  for  him.  Certainly  it  extends 
to  Jailers  and  other  officers,  on  whose  account,  fees  and  costs 
have  been  collected  by  the  Sheriff  There  are  other  clauses 
in  the  law  favoring  this  conclusion. 

We  are  not  prepared  to  say,  then,  that  the  printer  is  not 
entitled  to  rule  the  Sheriff  for  his  advertising  fees,  where  the 
same  have  been  deducted  out  of  the  debtor's  money  by  the 
Sheriff  and  retained  by  him  for  the  printer. 

Bat  we  arc  at  a  loss  to  perceive  how  the  rule  could  have 
been  made  absolute  in  this  case — the  Sheriff  stating  as  he 
did  in  his  return,  that  he  neither  knew  the  sum  received  or 
paid  over  by  him.  He  might  have  been  ordered  to  answer 
isnei  instantly,  if,  in  the  opinion  of  the  Court,  sufficient  time 
had  already  been  allowed  him  for  that  purpose,  or  else  his  re- 
turn might  have  been  traversed.    But  nothing  mora 

But  there  is  another  difficulty  in  the  way.  The  party  ag- 
grieved by  the  misconduct  of  the  Sheriff,  must  elect  to  bring 
bis  action,  or  to  proceed  by  rule.  In  this  case,  Mr.  Hunt 
chose  the  former  altemativa  Having  made  his  option  he 
iQUst  abide  by  it  At  any  rate,  he  is  not  entitled  to  both  rem- 
edies at  one  and  the  same  time. 

Judgment  reversed. 


N 
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John  DoE|  ex  dent,  of  Andrew  J.  Averit  and  another,  plain- 
tifiis  in  error,  vs.  Richard  Roe,  casual  ifjeclary  and  Jaios 
Alleam,  tenant  in  possession,  defendants  in  error. 

Tnder  a  grant  to  the  orphans  of  A.,  who  had  but  a  single  orphan,  that  orphti 
^ill  take. 

Ejectment,  in  Floyd  Superior  Court.  Nonsuit,  by  Judge 
Hammond,  August,  1857. 

Plaintiff  proved  that  the  defendant  was  in  possession  at  the 
commencement  of  the  suit  He  then  read  to  the  jury,  a  giant 
from  the  State  to  Benjamin  Averit's  orphans,  of  Lester's  Dis-. 
trict,  Piilaski  county,  for  the  lot  of  land  sued  for,  dated  2Sd 
February,  1850.  He  then  proposed  to  read  the  answers  of  a 
witness,  Thomas  Pope,  taken  by  commission,  to  prove  that 
Andrew  J.  Averit,  one  of  the  lessors,  was  the  orphan  and  on- 
ly orphan  of  Benjamin  Averit ;  that  witness  gave  in  a  draw 
for  him  in  the  Cherokee  Land  Lottery ;  that  he  resided  in 
Lester's  District,  Pulaski  county. 

Counsel  for  defendant  objected  to  the  reading  of  the  depo- 
sitions on  the  ground  that  the  grant  was  to  Benjamin  Aver- 
it's  orphans,  which  must  be  two  or  more,  and  the  answers 
proved  that  there  was  but  one,  and  therefore,  contradicted  the 
grant 

The  Court  sustained  the  objection,  rejected  the  testimony, 
and  non-suited  plaintiff    And  counsel  for  plaintiff  excepted. 

Mitchell,  and  Akin,  for  plaintiff  in  error. 

Alexander,  for  defendant  in  error. 

By  tlit  Court — Bennino,  J.  delivering  the  opinion. 

The  grant  was  to  '^  Benj.  Averit's  orphans.''    If  Benjamla 
Averit  had  but  one  orphan,  was  this  a  grant  to  that  orphan  ? 
We  think  it  was.' 
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In  HolUJUld  VS.  Siill  17  Go.  280,  the  word  "  A«V  had  to 
be  considered  as  equivalent  to  the  word  heirs.  And  see  2 
yem.  325;  Richards  4'  Bergarennyj  Cro.  Eliz  413;  1  Burr 
38;  5  Com.  Dig.,'^ Parols"'  (Jl.  9.) 

Now,  it  is  easier  to  say,  that  the  word,  heirs,  shall  have  the 
meaning  of  the  word  heir,  than  it  is  to  say,  that  the  word 
heir,  shall  have  the  meaning  of  the  word  heirs,  for  the  plural 
iddudes  the  singular,  but  the  singular  does  not  include  the 
plural 

Can  there  be  a  doubt,  that  under  a  gift  ^^  to  the  children  of 
A./'  he  having  but  a  single  child,  that  that  child  would  take; 
or,  that  under  a  bequest  of  ^  all  my  horses,"  a  single  horse 
would  pass.  There  can  be  as  little  doubt  that  under  a  gift 
^  to  orphans''  a  single  orphan  will  taka 

This  being  so,  the  evidence  that  was  rejected,  could  not 
haive  varied  the  gmnt  Therefore,  there  was  error  in  its  re* 
jeetion. 

Judgment  reversed 


John  Dos,  ex  dem.j  William  Hendebson,  plaintiff  in  error, 
vs.  Richard  Roe,  cos.  geetor^  and  William  P.  HACunnr, 
and  others,  defendants  in  error. 

[1.]  In  ejectaent,  the  plaintiff  showed  t  grant  to  EUas  Nicks,  and  a  deed  from 
BU  NiokSj  and  introduced  parol  OTidence  tending  to  show,  that  the  EKat 
Nicks  of  the  grant,  and  the  Eli  Nicks  of  the  deed,  were  one  and  tha  samo 
person. 

JBsldi  That  this  was  legal  evidence. 

[12.]  After  the  draw  and  before  the  grant,  the  equitable  title  is  in  the  drawer, 
and  the  legal  title  is  in  the  State  for  the  use  of  the  drawer  on  his  f  ajrment  of 
the  grant  fee.  This  equitable  title  it  transferable ;  when  transferred,  tha 
I«gal  title  in  the  State,  becomes  a  legal  title  for  the  use  of  the  tmnsfime  ok 
the  payment  of  the  grant  fee.  Ck>nsequently,  on  the  issuing  of  the  grant  to 
the  drawer,  the  legal  title  passes  through  htm  without  stop,  into  the  trans* 
ferree,  by  Tirtneof  the  atatote  of  uses. 
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Ejectment,  in  Whitfield  Superior  Court  Tried  before 
Judge  Brown,  at  October  Term,  1857. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  ex 
dem.  of  William  Henderson,  against  Richard  Roe,  casual 
yector,  and  William  P.  Hackney,  Frederic  Thompson,  and 
James  Morris,  and  others,  tenants  in  possession,  for  recoKezy 
of  lot  of  land  No.  218,  in  the  12th  district,  and  3d  section,  of 
the  county  of  Murray,  and  for  mesne  profits. 

The  defendant  pleaded  the  general  issue. 

Upon  the  trial,  plaintifi'read  in  evidence  to  the  jury,  a  grant 
from  the  State,  (produced  by  defendant  under  notice,)  to 
Elias  Nicks y  dated  10th  May,  1841 ;  a  deed  from  Eli  Nicks 
to  plaintiff,  Henderson,  dated  5th  August,  1839,  and  recorded 
23d  January,  1840. 

Defendants  offered  and  read  in  evidence,  a  deed  from  EK- 
as  Nicks  to  Absalom  Holcombe,  dated  1 9th  May,  1841. 
Then  a  deed  from  William  J.  Underwood,  Sheri^  convey- 
ing said  lot,  sold  at  Sherifi^s  sale,  as  the  property  of  Hol- 
combe, to  James  Edmundson,  dated  31  January^  1844. 
Then  a  deed  from  Edmundson  to  Samuel  R.  McCanny,  da- 
ted 23d  of  August,  1844,  and  a  deed  fromMcOanny  to  Jame3 
Morris,  dated  28th  January,  1846. 

The  grant  from  the  State,  and  all  the  deeds  offered  in  evi- 
dence, were  for  the  same  lot  of  land — the  lot  in  controveny. 

The  parol  testimony  was,  that  in  the  spriqg  of  1846,  Wil 
liam  Henderson  came  to  the  lot  in  dispute,  and  commenced 
the  erection  of  a  log  cabin ;  worked  one  or  two  days,  and.got 
the  cabin  about  five  logs  high.  On  the  morning  of  the  third 
day,  Henderson  went  to  the  place  where  he  was  building, 
and  found  James  Morris  in  possession,  inside  of  the  cabin ; 
some  eight  or  ten  men  were  with  Morris ;  Samuel  R.  McCan- 
ny, William  J.  Underwood,  two  of  the  Thompsons,  and  oth- 
ers, were  there ;  Morris  said  he  would  not  give  up  the  pos- 
session I  something  was  said  by  Morris  about  comparing  ti- 
tles ;  a  lai^e  quantity  of  timber  had  been  cut  and  hauled  off 
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the  premises,  and  from  a  brick-yard  on  the  lot,  about  400,000 
bricks  had  been  made  and  carried  off.  The  lot,  it  seems,  was 
situated  near  Dalton. 

A  great  many  witnesses  were  examined,  as  to  the  identity 
of  Elias  Nicks  and  Eli  Nicks,  and  whether  the  name  and 
person  were  the  same,  and  referred  to  the  same  individual. 

It  appeared  that  a  man  by  the  name  of  Eli  Nicks  once 
h'ved  in  Walden's  district,  Pulaski  County;  that  he  lived  in 
that  county  at  the  time  of  the  entries  made  for  drawing  in 
the  gold  and  land  lotteries  in  Cherokee,  Georgia ;  that  he 
moved  to  Decatur  county  some  fifieen  or  twenty  years  ago ; 
and  that  he  claimed  to  have  a  lot  of  land  in  Cherokee;  that 
this  man's  name  was  Eli  Nicks ;  always  signed  his  name 
Eli  Nicks. 

J.  M,  PatloHj  Secretaryof  the  Executive  Department,  cer- 
tified, that  he  had  examined  the  list  of  names  of  the  persons 
entitled  to  draw  in  the  late  gold  and  land  lotteries  in  Cher- 
okee, as  returned  to  that  office  from  the  county  of  Pulaski; 
and  that  he  found  the  name  of  Elias  Nicks,  head  of  family, 
of  Walden's  district,  of  said  county;  he  also  found  the  name 
of  Miles  Nix,  of  McDaniel's  district,  in  said  county,  entered 
for  a  draw  in  the  gold  lottery ;  and  the  name  of  Miles  Nicks, 
of  McDaniel's  district,  entered  for  one  draw  in  the  land  lot- 
tery ;  and  that  these  are  all  and  the  only  persons  by  the  name 
of  Nicks,  entered  on  said  list,  as  entitled  to  draw  in  said  lot- 
tery. 

The  case,  imder  the  charge  of  the  Couit,  was  submitted  to 
the  jury,  who  found  for  the  plaintiff' the  premises  in  dispute, 
and  one  thousand  dollars  for  mesne  profits. 

Defendant  moved  for  a  new  trial  on  the  following  grounds: 

1st  Because  the  Court  refused  to  charge  the  jury,  as  re- 
quested by  defendants  counsel,  that  the  plaintiff*  cannot  re- 
coyer  by  showing  that  the  grant  issued  by  mistake 
to  a  wrong  name,  but  charged  the  jury  that  the  plaintiff 
cannot  recover  by  showing  that  the  grant  issued  by  mistake 
to  a  wrong  person ;  bnt  if  they  believe  from  the  evidence. 
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that  the  Eli  Nicks  of  plaintiff's  deed,  and  the  Elias  Nicks  of 
the  grant,  were  one  and  the  same  person,  then  the  plaintiff 
could  recover. 

2d.  Because  the  Court  refused  to  charge  the  jury,  that  the 
plaintiff  cannot  recover  in  this  case,  unless  he  shows  by  evi- 
dence, to  the  satisfaction  of  the  jury,  that  Eli  and  Elias  Nicks 
were  one  and  the  same  person,  and  was  called  and  known 
as  well  by  the  one  name  as  the  other ;  but  charged  that  the 
plaintiff  cannot  recover  unless  the  evidence  satisfied  the  jury, 
that  the  Eli  Nicks  of  plaintiff's  deed,  and  the  Elias  Nicks  of 
the  grant,  were  one  and  the  same  person ;  and  if  he  was 
known  by  one  name  as  well  as  the  other,  it  was  a  strong  cir- 
cumstance of  identity. 

dd.  Because  the  Court  refused  to  charge  the  jury,  that  the 
plaintiff  cannot  recover  in  this  case,  by  showing  that  ffae 
grant  to  Elias  Nicks  was  intended  for  Eli  Nicks,  and  thereby 
substitute  a  different  name  for  the  grantee,  to  that  specified 
in  the  grant;  but  charged  that  the  plaintiff  could  recover,  if 
the  jury  were  satisfied,  from  the  evidence,  of  the  identity  of 
Eli  Nicks  of  the  plaintifi^s  deed,  and  the  Elias  Nicks  of  the 
grant 

4th.  Because  the  Court  refused  to  chaige  the  jury,  as  re- 
quested, that  if  the  evidence  should  satisfy  the  jury  that  Eli 
Nicks  and  Elias  Nicks  are  one  and  the  same  person,  and 
was  called  and  known  as  well  by  one  name  as  the  other ; 
yet,  if  Henderson  purchased  the  land  from  Nicks  before  the 
grant  issued,  and  Holcombe  purchased  after  the  grant  issued, 
then  Holcombe's  deed  is  the  better  one,  and  the  jury  most 
find  for  the  defendants. 

5.  Because  the  Court  charged  the  jury,  that  if  the  deed  to 
Henderson,  and  the  deed  to  Holcombe,  were  made  by  the 
same  person,  and  the  grant  had  issued,  or  the  grant  fee  paid 
by  the  grantee,  after  Henderson's  deed  was  made,  but  befoTe 
the  deed  to  Holcombe  was  made,  the  payment  of  the  grant 
fee,  or  the  issuing  of  the  grant,  vested  the  legal  title  in  the 
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grantee,  and  it  inured  to  the  benefit  of  Henderson,  and  his 
16  the  better  title. 

6th.  Because  the  verdict  is  against  the  law  and  evidence, 
as  to  title. 

The  Court  granted  a  new  trial,  and  plaintiff  excepted. 

J,  R,  &  T.  W.  Alexander,  and  W.  H.  Dabnev,  for  plain- 
tiff in  error. 

Underwood  ;  and  Akin,  for  defendants  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  granting  the  motion  for  a  new 
trial?    This  is  the  only  question. 

If  any  one  of  thegrounds  of  the  motion  was  sufficient,  the 
Court  was  right  in  granting  the  motion. 

I  proceed,  then,  to  notice  those  grounds,  in  their  order 
The  first  ground  was  this:  ^^The  Court  refused  to  charge 
the  jury,  as  requested,  by  defendant's  counsel,  that  the  plain- 
tiff cannot  recover  by  showing,  that  the  grant  issued,  by  mis- 
tMke^  to  a  wrong  name;  but  charged  the  jury,  that  the  plain- 
tiff cannot  recover  by  showing,  that  the  grant  issued,  by  mis- 
take, to  a  wrong  person ;  but,  if  they  believe  from  the  evi- 
dence, that  the  Eli  Nicks  of  plaintifl^^s  deed,  and  the  Elias 
Nicks  of  the  grant,  were  one  and  the  same  person,  then  the 
plaintiff  could  recover." 

What  the  Court  did,  according  to  this  ground,  amounted 
to  telling  the  jury,  that  if  there  was  a  person  named  Eli 
Kicks,  and  not  named  Elias  Nicks,  and  if  the  grant  was 
made  to  that  person,  but,  by  mistake,  was  made  to  him  in 
the  name,  Elias  Nicks,  instead  of,  being  made  to  him  in  the 
name,  Eli  Nicks,  and  he  made  the  deed  to  Henderson,  then, 
the  plaintiff  was  entitled  to  recover;  but,  that  if  there  was 
one  person  named  Eli  Nicks,  and  another  person  named  Eli- 
as Nicks,  and  the  one  of  these  two  persons  entitled  to  the 
grant,  was  the  one  named  Eli  Nicks,  and  yet,  that,  by  mis- 
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take,  the  grant  was  made,  uot  to  him,  but  to  the  person 
named  Elias  Nicks,  tlien,  tliat  the  plaintiff  was  not  entitled 
to  recover.  Tlie  exception,  of  course,  is  to  the  first  part  of 
this — the  part  which  gives  the  plaintiff  a  chance  to  recover. 

The  evidence  was  such,  that  it  tended  to  show,  that  there 
was  a  person  known  to  his  neighbors  as  Eli  Nicks,  and  not 
known  to  them  as  Elias  Nicks ;  and,  to  show,  that  that  p«»r- 
son  was  the  person  to  whom  the  grant  was  made,  although 
it  was  made  to  him,  as  Elias  Nicks ;  and  also,  to  show,  that 
that  person  was  the  person  who,  in  the  name,  Eli  Nicks, 
made  the  deed  to  Henderson.  And  there  was  no  evidence 
tending  to  show,  that  there  was  one  person  named  Eli  Nicks, 
and  another  named  Elias  Nicks,  except  the  evidence  fiir- 
nished  by  the  fact,  that  the  grant,  and  the  deed  to  Holcombe, 
used  the  name  Elias  Nicks. 

Now  the  objection  to  this  part  of  the  charge,  if  I  under- 
stood the  argument  for  the  defendant  in  error  aright,  was, 
that  it  was  founded  upon  that  portion  of  this  evidence  winch 
tended  to  show  that  the  person  called  in  the  grant,  Etim 
Nicks,  and  the  person  called  in  the  deed,  Eli  Nicks,  were  one 
and  the  same  person;  and  that  that  portion  of  the  evidence 
was  illegal. 

Assuming  that  to  be  the  objection,  the  question  is, 
that  portion  of  the  evidence  illegal  ? 

This  Court  has  once  decided  that  it  was  not.    Doe  exi 
Henderson  vs.  Roe  and  Hackney^  16  Ga.  524-& 

But,  it  was  insisted,  that  there  were  two  other  decisions  of 
this  Court,  according  to  which,  the  evidence  was  illegal 
These  were  Tison  and  others  vs.  Yawn^  15  Ga,  R.  495,  and 
Sj/kesvs.  McRory^  10  Gcu  470. 

And  I  must  say  for  myself,  that  in  my  opinion,  the  evi- 
dence was  illegal  if  tried  by  these  two  decisions;  but  I  most 
also  say,  that,  in  my  opinion,  the  two  decisions  were  wrongi 

The  later  of  these  two  decisions,  is  founded  exclusively  up- 
on the  earlier ;  it  takes  no  notice  of  an  intermediate  dedsioiv 
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which,  I  think,  is  contrary  to  the  earlier;  I  mean  the  decis- 
ion in  Greene  vs.  Barnwell  ei  a/.,  1 1  Ga.  284. 

These  two  decisions,  as  I  think,  are  not  only  contrary  to 
that  intermediate  decision,  and  to  the  decision  made  in  this 
same  case,  when  it  was  up  before,  (supra)  a  decision  later 
than  either  of  these  two,  but  they  are,  as  I  think,  contrary  to 
a  perfectly  established  rule  of  law — the  rule  which  says,  that 
parol  evidence  may  be  used  to  identify  person  or  thing,  men- 
tioned in  a  written  instrument  This  is  a  rule  which,  so  far 
as  I  know,  is  without  exception.  And,  it  is  a  rule  the  object 
of  which,  is,  not  to  pervert  written  instruments,  but  to  pre- 
vent written  instruments  from  being  perverted. 

These  two  decisions,  then,  are,  in  my  opinion,  to  be  utterly 
disregarded. 

[L]  This  Court,  in  respect  to  the  present  question,  repeats 
its  former  decisions,  and  holds,  that  the  part  of  the  evidence 
under  consideration,  was  not  illegal. 

The  next  two  grounds  of  the  motion,  are  so  nearly  the  same 
as  the  first,  the  one  just  considered,  that  they  must  share  its 
fata 

The  next  two  grounds  of  the  motion,  the  fourth  and  the 
fifth,  amount  to  this :  that  the  Court  told  the  jury  the  oppo- 
site of  what  it  was  requested  to  tell  them ;  viz :  told  them, 
that  if  the  deed  to  Henderson,  and  the  deed  to  Holcombe, 
were  made  by  one  and  the  same  person,  and  the  grant  had 
issued,  or  the  grant  fee  been  paid  by  the  grantee,  after  the  ma- 
king of  the  deed  to  Henderson,  but  before  the  making  of  the 
4eed  to  Holcombe,  the  payment  of  the  grant  fee,  or  the  issu- 
ing of  the  grant,  vested  the  legal  title  in  the  grantee,  and  that 
title  inured  to  the  benefit  of  Henderson,  and  his  was  the  bet^ 
ler  title. 

This  is  a  charge  that  was  to  have  effect,  on  the  hypothesis, 
that  there  has  been  but  one  Nicks ;  that  he  was  the  drawer 
of  the  lot  of  land ;  and  consequently,  that  he  was  the  person 
entitled  to  a  grant  for  the  land,  on  payment  of  the  grant  fees. 
Let  us  assume  this  to  be  the  true  hypothesis. 

27 
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In  that  case,  what  was  the  interest  which  Nicks  had  in 
t)ie  land,  aAer  he  dreW  it,  and  before  it  was  granted  to  him  ? 
It  was  the  equitable  interest  in  the  land.  And  where  was 
the  rest  of  the  interest  in  the  land — the  legal  interest  ?  The 
State  had  it  And  this  legal  interest,  the  State  held,  as  secu- 
rity for  the  payment  of  the  grant  fee,  Winter  ff9.  Janes,  10 
Ga.y  202,205, 12  Go.  340.  The  State  thus  holding  the  legBl 
interest  for  that  purpose,  the  statute  of  uses  did  not  operate 
upon  that  interest,  and  merge  it  in  the  equitable  interest 

I  must  remark  for  myself,  however,  that  I  ^ctiemely  doubt 
whether  the  drawer  of  a  lot  in  any  of  our  land  lotteries,  is 
not  vested  with  the  whole  interest,  both  legal  and  equitable, 
in  the  lot,  subject  to  be  divested  on  his  failure  to  pay  the 
grant  fees.  The  Constitution  has  in  it  these  words:  ^Andliiis 
Convention  doth  further  declare  and  assert,  that  all  the  terri- 
tory within  the  presen'  temporary  line,  and  within  the  limits 
aforesaid,  is  now  of  right  the  property  of  the  free  citizens  of 
this  State,  and  held  by  them  in  sovereignty  inalienable exeept 
by  their  consent"  .^rf.  II,  Sec.  23.  What  is  our  lottery  sys- 
tem but  a  mode  of  partition  of  this  ^^ property  of  the  free 
citizens,''  among  those  citizens? 

Say  however  that  it  is  only  the  equitable  interest  that  pass- 
es into  the  drawer,  and  thatjthe  legal  interest  remains  in  the 
State,  as  security  for  the  payment  of  the  grant  fee.  Then 
what  will  follow  so  far  as  the  present  case  is  concerned? 

Assuming  this  to  be  the  true  principle,  then,  in  the  pres- 
ent case,  after  the  lot  was  drawn,  and  before  the  grant  was 
issued,  the  equitable  title  was  in  Nicks,  and  the  legal  title 
was  in  the  State — in  the  State  for  the  use  of  Nicks  on  his  pay- 
ing the  grant  fee. 

Now  this  equitable  title  was  a  transferable  title.  Even  a 
chance  for  a  draw  in  the  lottery  was  transferable.  Dugoivs, 
Lawrence,  19  Ga.  557. 

It  is  true,  that  in  Oarlick  vs.  Robinson,  12  Co.,  340,  this 
Court  held,  that  an  equitable  interest  of  this  kind,  was  not 
subject  to  sale  under yl.  fa. ;  but  this  Court  has  never  beH, 
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that  such  an  interest  was  not  transferable. 

And  this  equitable  title  or  interest 'in  Nicks,  was  trans- 
ferred — transferred  by  him  to  Henderson. 

In  this  way,  the  equitable  interest  became  vested  in  Hen- 
derson, the  legal  interest  still  remaining  in  the  State,  but  re- 
maining there  for  the  use  of  Hendersorij  on  Nicks's  paying 
the  grant  fee. 

Whilst  the  equitable  interest  was  thus  vested  in  Hender* 
son,  the  grant  was  issued  to  Nicks.  Thereby,  the  legal  ti- 
tle passed  from  the  State  into  Nicks.  But  before  the  grant 
could  issue,  the  grant  fee  had  to  be  paid  to  the  State ;  and 
vrhen  that  was  paid  to  the  State,  the  lien  on  the  land  for  the 
fee,  became  extinguished. 

Consequently,  when  the  legal  title  passed  to  Nicks,  it  con- 
ferred upon  him  no  right  to  hold  the  land  as  security  for  the 
grant  fee. 

Again,  Nicks  being  the  person  who  had  transferred  the 
equitable  title  to  Henderson,  of  course,  had  notice  of  the  ez« 
istence  of  that  title  when  the  grant  was  issued  to  him,  and 
when,  as  a  consequence,  the  legal  title  passed  into  him. 

These  things  being  so,  it  followed,  that,  when  the  legal  ti- 
tle passed  into  him,  it  passed  into  him,  as  a  naked  legal  title 
for  the  use  qf  Henderson. 

Now,  on  such  a  legal  title  as  that,  the  statute  of  uses  ope- 
rates ;  and  the  operation  of  that  statute,  is,  to  convey  the  le- 
gal title  to  the  holder  of  the  use. 

[2.]  Therefore,  when  the  legal  title  thus  passed  into  Nicks, 
it  immediately,  under  the  operation  of  the  statute  of  uses, 
passed  out  of  him  again,  and  into  Henderson.  Pitts  vs.  Bui- 
lard,  3  Go.  R. 

But  if,  when  the  legal  title  passed  into  Nicks,  it  thus  pass- 
ed out  of  him  into  Henderson,  then,  it  may  be  said  with  strict 
propriety,  that  when  the  legal  title  passed  into  Nicks,  it^  in- 
ured to  the  benefit  of  Henderson."  And  that  it  did  this,  is 
what  the  Court  told  the  jury,  in  the  charge  now  under  con- 
sideration. 
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That  charge,  therefore,  we  think  was  right 

It  is  to  be  remembered,  however,  that  this  ^^  inuring  to  the 
benefit  of  Henderson,"  is  a  thing  which  we  attribute  to  the 
x>peration  of  the  statute  of  uses.  Whether  it  is  not  a  thing 
that  might  not  also  be  attributed,  to  some  doctrine  of  estop- 
pel^ it  is  needless  to  inquira  I  may  say,  that  I  strongly  in- 
cline to  think,  it  is  not. 

Tiie  remaining  and  last  ground  of  the  motion  for  a  new 
trial  was,  that  the  verdict  was  against  the  law  and  evidence, 
as  to  title. 

We  think  that  the  verdict  was  against  neither. 

That  it  was  not  against  'Uhe  law,^^  ^^  as  to  title,"  on  the  sup- 
position that  Eli  Nicks  and  Elias  Nicks  were  the  same  per- 
son, and  that  that  person  was  the  drawer,  is  a  point  that  may 
be  left  to  what  has  already  been  said. 

And  this  supposition  is  justified  by  the  evidence.  The  ju? 
ly  thought  so ;  and,  in  our  opinion,  there  was  enough  indie 
evidence,  to  make  them  think  so.  At  least  we  may  say  this, 
that  there  was  enough  in  the  evidence  to  show  that  such  a 
thought  in  the  jury,  was  not  one  that  was,  ^decidedly  and 
strongly  against  the  weight  of  evidence."  ^cts  qf  1858-54, 
47. 

If  this  supposition  was  justified  by  the  evidence^  then  the 
verdict  was  not  contrary  to  the  evidence.  This  must  be 
manifest. 

Upon  the  whole,  we  think  the  Court  erred  in  granting  the 
motion  for  a  new  trial. 


Judgment  reversed. 
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Briogs  H.  Moultrie,  plaintiff  in  error,  vs.  William  Elrod, 

defendant  in  error. 

By  the  Act  of  1841.  (Cobb  389,  390)  an  insolvent  debtor  is  entitled  to  keep  an 
only  horse,  provided  his  value  does  not  exceed  fiAy  dollars.  If  the  horse  i» 
worth  more  than  that,  he  should  be  sold — fiAy  dollars  of  the  proceeds  re- 
invested in  a  horse  for  the  benefit  of  the  debtor's  family ;  and  the  net  surplus, 
after  deducting  the  cost,  paid  to  the  creditor. 

Rule  against  Sheriff,  in  Cherokee  Superior  Court.  Decis- 
ion by  Judge  Hammond,  at  June  adjourned  Term,  1857. 

»  

Under  a.Ji./a,  in  favor  of|  Briggs  H.  Moultrie,  vs.  William 

Elrod,  the  Sheriff  levied  upon  the  only  horse  belonging  to 

the  defendant  Elrod,  and  sold  the  same  at  Sheriff  sale,  for 

the  sum  of  sixty  dollars. 

At  June  adjourned  Term,  of  the  Superior  Court  of  Chero- 
kee county,  defendant  Elrod  took  the  following  rule  against 
the  Sheriff:  After  stating  the  case,  ^on  motion  of  counsel  in 
behalf  of  the  defendant  in  this  case:  It  is  ordered,  that  W. 
R.  D.  Moss,  deputy  Sheriff,  return  the^./o.  in  said  case,  and 
show  cause  instanter,  or  as  soon  as  counsel  can  be  heard,  why 
he  shall  not  pay  to  defendant's  attorney,  from  the  sale  of  de- 
fendant's last  and  only  horse,  and  claimed  under  the  Act  of 
the  Legislature,  allowing  the  head  of  a  family  one  horse 
worth  fifty  dollars." 

To  this  rule,  the  Sheriff  answered  that  he  did  levy  the^. 
fa.  on  defendant's  horse,  it  being  the  only  horse  that  defend- 
ant owned,  so  far  as  he  (the  Sheriff)  was  able  to  find  or  be- 
lieve ;  and  no  schedule  being  offered  or  claim  in  any  way 
whatever  interposed  or  objection  made  to  the  sale  of  said 
horse,  he  proceeded  to  advertise  and  sell  said  horse  in  terms 
of  the  law,  at  public  outcry,  which  was  bid  off  at  the  sum 
of  sixty  dollars,  and  after  deducting  cost,  leaving  the  sum  of 
fifty-one  dollars  and  eighty-seven  cents  in  his  hands,  which 
sum  is  claimed  by  the  plaintiff  in  JL  fa.  The  Sheriff  states 
that  he  is  ready  to  pay  out  the  money  as  he  may  be  directed 
by  the  Court 
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On  hearing  the  rule  and  answer,  the  Court  ordered  the 
Sheriff  to  pay  over  to  the  Inferior  Court  of  the  county  of 
Cherokee,  out  of  the  proceeds  of  the  horse  sold  by  him  as 
the  property  of  the  defendant  in  said  JL  fa.y  (said  horse  be- 
ing the  only  one  possessed  by  said  defendant,  and  being 
worth  more  than  fifty  dollars)  the  sum  of  fifty  dollars,  said 
sum  to  be  appropriated  by  said  Inferior  Court  to  the  purchase 
of  a  horse  for  the  use  and  benefit  of  the  family  of  defend- 
ant  in  JL  fa. 

To  which  order  and  decision,  counsel  for  plaintiff  inyi/a. 
excepted. 

J.  R.  Brown,  for  plaintiff"  in  error. 

Bird  &  Teaslet,  for  defendant  in  error. 

Bj/  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  Act  of  1841,  (Cobb  389,390J  exempts  from  levy  and 
sale,  one  horse  to  an  insolvent  debtor,  provided  its  value  does 
not  exceed  fifty  dollars.  And  the  preamble  to  the  act  recites, 
that  it  does  not  comport  with  tlie  principles  of  justice,  hu- 
manity or  sound  policy  to  deprive  the  family  of  an  unfortu- 
nate debtor  of  a  horse,  and  the  means  of  an  honest  subsis- 
tence. This  act  then,  passed  in  the  spirit  of  Him  who  said, 
^^  the  poor  you  have  always  with  you,"  should  be  beneficial- 
ly construed. 

Suppose  the  debtor  has  but  one  horse,  the  value  of  which 
exceeds  fifty  dollars.  The  animal  cannot  be  subdivided  and 
the  debtor's  interest  in  it  set  off  by  metes  and  bounds,  as  in 
case  of  land.  We  must  therefore  put  such  an  interpretation 
upon  the  law  as  will  carry  out  the  wise  and  benevolent  pur- 
poses of  its  authors.  The  horse  under  such  circumstances, 
can  only  be  sold,  as  was  done  in  this  case ;  and  fifty  dollars 
of  the  proceeds  turned  over  for  the  benefit  of  the  debtor's 
family.    They  are  entitled  to  the  amount  in  horse  flesh. 
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No  complaint  is  made  by  the  debtor,  that  the  money  was 
placed  in  the  hands  of  the  Inferior  Court  to  buy  another 
horse.  The  Inferior  Court  are  the  guardians  of  the  poor, 
and  it  is  better  that  the  money  should  be  invested  by  them 
in  another  horse,  than  paid  over  to  the  debtor  himself,  to  be 
squandered.  Without  a  horse  to  work  it,  the  land  allowed 
by  law  to  the  debtor's  family  would  be  of  no  avail 

Judgment  affirmed. 


GxOBca  W.  Clements,  in  right  of  his  wife,  and  others,  plain- 
ti&  in  error,  vs.  Thomas  Glass,  defendant  in  enor. 

[1.]  G*9^  ^>  ^^1^1  S^v^  certam  property  to  his  wife,  during  her  natural  life,  or 
widowhood ;  in  the  event  of  her  marrying  again,  the  property  was  to  be 
equally  divided  between  her  and  the  children  of  the  testator;  thould  ihemar* 
ly  a  fiitore  husband  and  leave  no  child  or  heir  by  him,  at  her  decease,  the 
share  allotted  to  her  upon  the  second  intermarriage,  was  to  go  over  to  the  tea- 
tator*s  children. 

Held,  That  no  esutc  tail  was  created  by  this  will ;  bat  that  the  widow  took  an 
estate  upon  condition  subject  to  be  defeated  upon  her  dying  without  child  or 
heir. 

[2.]  In  an  action  of  trover  for  negroes,  their  value  and  hire,  is  the  measure  of 
damages. 

Trover,  in  Walker  Superior  Court.  Tried  before  Judge 
Tbipps,  at  May  Term,  1857. 

This  was  an  action  of  trover,  brought  by  Greorge  W.  Clem- 
entg  and  others  against  Thomas  Glass,  for  the  recovery  of 
two  n^o  women,  Ellen  and  Jane. 

The  parties  went  to  trial  upon  the  following  agreed  state- 
ment of  facts,  viz : 

That  Thomas  Glass,  the  defendant  married  Nancy  Grant- 
bBsa,  the  widow  of  Abraham  Grantham,  deceased^  who  died, 
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leaving  in  full  force,  and  unrevoked,  his  last  will  and  testa- 
ment That  the  executors  of  said  will  taiised  the  n^ioes  be* 
longing  to  testator  to  'be  divided  in  accordance  with  his  ^1, 
and  the  negroes  sued  for  were  received  by  detendant  from  the 
executors,  as  his  wife's  share  of  said  estate. 

That  Mrs.  Glass  died  on  the  25th  day  of  December,  1854, 
never  having  had  any  child  by  defendant,  her  last  husband, 
and  left  the  negroes  in  dispute,  in  his  possession  at  the  time 
of  her  death,  and  that  said  negroes  are  still  in  his  possesion. 
Demand  and  refusal  were  admitted,  and  that  the  negroes  are 
worth  twelve  hundred  dollars,  and  the  annual  hire  eighty 
dollars. 

The  Court  charged  the  jury : 

1st  That  according  to  the  legal  construction  of  said  will, 
Mrs.  Nancy  Grantham  took  an  absolute  title  to  that  portion 
of  the|property,  mentioned  in  said  will,  which  fell  to  her  share 
upon  her  second  marriage,  and  the  division  of  said  property. 
That  she  did  not  hold  a  life  estate  therein,  but  an  absolute 
and  complete  title  to  the  same,  and  that  the  limitation  over 
upon  the  event  of  her  dying  without  a  "  child  or  heir''  by  the 
second  marriage  was  void. 

2d.  That  upon  the  marriage  of  Mrs.  Nancy  Grantham  with 
the  defendant,  and  the  division  of  the  property  among  the 
legatees  according  to  the  provisions  and  requirements  of  the 
will,  Mrs.  Gratham's  share  of  said  property  passed  to  her 
second  husband,  Thomas  Glass,  the  defendant,  by  virtue  of 
his  marital  rights,  and  became  vested  in  him  absolutely. 

.td.  That  if  the  jury  find  for  the  plaintiffij  they  should  com- 
pute hire  from  the  time  of  demand  and  refusal,  that  being  the 
period  of  conversion,  defendant  having  obtained  possession 
of  the  negroes  lawfully,  and  not  tortiously. 

The  jury  found  for  the  defendant 

And  plaintifis  except  and  assign  as  error  the  charge  of  the 
Court  above  set  forth. 
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J.  R.  &  T.  W.  Al£3(ander,  and  A.  B.  Culberson,  for  plain- 
tiff in  error. 

Warren  Akin,  for  defendant  in  error. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

Did  the  will  of  the  testator,  Abraham  Grantham,  create  an 
estate  tail,  so  as  to  vest  an  absolute  fee  in  his  wife,  and  through 
her  in  his  second  husband,  Thomas  Glass  ? 

The  testator  gives  to  his  wife,  the  property  during  her  nat- 
ural life  or  widowhood;  but  should  she  marry  again,  the 
same  to  be  equally  divided  between  her  and  his  children » 
and  should  she  marry  again  and  die  leaving  no  child  or  heir, 
by  the  second  husband,  then  her  part,  so  falling  to  her  upon 
the  former  division,  to  be  equally  divided  between  the  chil- 
dren of  the  testator. 

This  bequest  cannot,  by  any  possibility,  be  tortured  int<> 
an  estate  tail  The  meaning  of  the  will  is  clearly  this,  name- 
ly: that  his  wife  should  take  the  property  bequeathed  to  her 
during  her  natural  life,  provided  she  remained  his  widow. 
Bat  should  she  marry  again,  then  this  legacy  was  to  be  di- 
vided, and  she  cut  down  to  a  child's  part  of  it  only.  Should 
she  die  leaving  a  child  by  any  future  husband,  in  that  eventf 
the  share  thus  going  to  her,  would  vest  absolutely,  otherwise, 
dying  childless',  it  was  to  go  over  to  the  children  of  Grant- 
ham. 

As  to  80  much  of  the  ai^ument  as  is  founded  upon  the 
second  section  of  the  Act  of  1821,  Cobb  169, 1  confess  I  do 
not  comprehend  it  very  clearly.  All  who  were  cotemporary 
wiih  that  Act,  will  recollect  the  mischief  it  was  intended  to 
prevent  In  England,  to  create  a  fee,  it  was  necessary  that 
some  word  of  inheritance  should  be  contained  in  the  convey- 
ance. A  deed  of  land  to  A.  vested  a  life  estate  only.  In  this 
State  every  man  is  his  own  scrivener,  as  well  as  any  thing 
elsa    It  was  found  that  in  many,  if  not  in  most  deeds,  words 


398  SUPREME  COURT  OF  GEORGIA. 

Clemenu  et  al.  vs.  Glaaa. 

of  inheritance  were  omitted,  notwithstanding  it  was  the  in- 
tention of  the  parties  to  pass  the  fee.  To  relieve  against 
this  evil,  the  Legislature  enacted,  that  all  conveyances  of  any 
kind  whatsoever,  of  real  or  personal  property,  should  be  held 
and  construed  to  vest  an  absolute  unconditional  fee  simple 
estate,  in  the  person  to  whom  the  same  was  nxade^  unless  it 
was  otherwise  expressed,  and  a  less  estate  mentioned  and 
limited.    Thus  reversing  the  rule  of  the  English  law. 

But  is  not  an  estate  for  life  or  widowhood  aless  estate  than 
a  fee  ?  And  is  not  this  less  estate  mentioned  and  limited  in 
this  will  ?  Is  not  an  estate  upon  condition  a  less  estate  than 
a  fee  ?  And  is  not  the  portion  of  the  testator's  property  al- 
lotted to  his  widow  upon  her  second  marriage^  put  upon  the 
condition  of  her  having  offspring  siurviving  her,  by  any  fu- 
ture marriage  ?  And  is  not  an  estate  i^pon  condition^  at  besl, 
but  a  lease  or  qualified  fee? 

We  repeat  we  do  not  comprehend,  very  clearly,  the  drift 
of  this  argument 

Damages  for  the  detention  of  property  may  be  given  ac- 
cording to  the  thing  converted  or  detained  For  the  nse  of 
money,  the  interest  may  be  made  the  measure  of  damages ; 
or  the  value  of  their  labor,  in  the  case  of  negroes.  The  de- 
fendant, in  no  case,  is  to  be  benefitted  by  his  own  wion^ 
But  is  there  any  evidence  of  a  conversion  here,  except  tlie  de- 
mand, and  refusal  ?  And  can  that  bo  made  to  relate  back 
without  proving  a  user  of  the  property  by  the  defendant,  pre- 
viously? The  owner's  right  accrued  from  the  death  of  Mrs. 
Glass,  still,  without  further  proof  as  to  the  conversion,  most 
not  the  hire  be  restricted  to  the  date  of  the  demand  ? 

Judgment  reversed. 
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John  Doe,  ex  dem.^  John  H.  Thompson,  et  aL^  plaintifis  in 
error,  vs,  Richard  Ro£,  casual  yector^  and  John  Knight, 
et  aLj  defendants  in  error. 

The  letters  testamentary  granted  to  an  executor  having  been  revoked,  and  an 
intestacy  declared  by  the  Ordinary  on  account  of  the  birth  of  a  posthnmas 
child  unprovided  for  by  the  will ;  and  an  appeal  entered,  which  was  subse* 
quently  dismissed; 

IJdd^  That  the  intermediate  acts  pending  the  appeal  were  void. 

Ejectment,  in  Walker  Superior  Court  Tried  before  Judg;e 
Bbown,  at  November  Term,  1857. 

This  was  an  action  of  ejectment  brought  by  John  Doe,  ex 
dem.  of  John  H.  Thompson,  and  James  Mann,  and  James  T« 
Rape,  administrators  of  James  Mann,  deceased,  against  Rich- 
ard Roe,  casual  Rector ^  and  John  Knight,  Joseph  Carlock  and 
Matthew  Haney,  tenants  in  possession,  for  the  recovery  of 
lot  of  land.  No.  16,  in  the  11th  district,  and  4th  section  of 
originally  Cherokee,  now  Walker  county. 

This  case  was  heard  upon  the  following  agreed  statement 
of  faielB,  KKwit : 

James  Mann  was  the  owner  of  the  lot  of  land  in  controver- 
sy, at  the  time  of  his  death,  and  had  a  regular  chain  of  title 
to  it  He  made  his  will  and  appointed  Lewis  Mann  his  ex- 
ecutor. After  James  Mann  died,  his  will  was  proven  and  re- 
corded, and  letters  testamentary  issued  to  Lewis  Mann,  who 
was  qualified  as  executor.  After  tisstator's  death,  his  widow 
had  a  child,  and  the  Ordinary  issued  a  citation  which  was 
served  on  the  executor,  requiring  him  to  show  cause  why 
said  will  should  not  be  set  aside,  his  letters  testamentary  re- 
voked, and  the  estate  of  James  Mann  declared  intestate,  on 
the  ground  that  deceased  had  a  child  born  after  his  death, 
for  which  no  provision  was  made  in  his  will. 

No  sufficient  cause  being  shown,  the  Ordinary  adjudged 
that  said  will  be  set  aside,  the  letters  testamentary  be  revoked, 
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and  that  James  Manu  died  intestate ;  which  judgment  was 
entered  on  the  minutes  of  the  Court  of  Ordinary. 

From  this  judgment  the  executor  entered  an  appeal  to  the 
Superior  Court. 

Pending  this  appeal  Lewis  Mann  was  sued  as  execator  of 
James  Mann,  and  a  judgment  recovered  against  bim,  upon 
which  execution  issued,  and  which  was  levied  upon  the  lot 
of  land  in  dispute.  The  land  was  sold  by  the  Sheriff  and 
purchased  by  defendants  or  those  under  whom  they  claimed. 

After  this  sale  by  the  Sheriff,  the  case  pending  on  appeal 
from  the  judgment  of  the  Ordinary  aforesaid,  was  dismissed. 
After  the  appeal  was  dismissed,  the  Ordinary  granted  admin- 
istration on  the  estate  of  said  James  Mann,  deceased,  to 
James  Mann  and  James  T.  Rape,  who  bring  this  suit  James 
Mann  died  in  February,  1839,  and  the  child  was  bom  in 
June  thereafter.  The  defendants  were  in  possession  at  the 
commencement  of  the  action. 

The  cause  being  closed,  counsel  for  plaintiff  requested  the 
Court  to  charge  the  jury : 

ist  That  if  the  suit  was  commenced  against  Lewis  Mann, 
as  executor  of  James  Mann,  deceased,  and  a  judgment  ob- 
tained, under  which  the  land  was  sold,  after  the  judgment  of 
the  Ordinary  was  entered,  setting  aside  the  will,  and  declar- 
ing the  estate  of  James  Mann  intestate,  and  revoking  the  let- 
ters testamentary,  and  that  said  judgment  of  the  Ordinary  is 
unreversed,  then  the  sale  of  the  land  by  the  Sheriff  conveyed 
no  title  to  the  purchaser,  and  the  jury  must  find  for  the  plain- 
tiff 

2d.  That,  under  the  facts  agreed  on  in  this  case,  the  plain- 
tiff is  entitled  to  recover. 

3d.  That  the  appeal  from  the  judgment  of  the  Court  of  Or- 
dinary did  not  destroy  the  force  and  effect  of  the  judgment 
It  was  only  a  proceeding  to  reverse  the  judgment,  and  the 
appeal  being  dismissed,  the  judgment  stands  in  full  force 
from  its  date,  and  being  in  force  when  the  judgment  was  ob- 
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tained,  under  which  the  land  was  sold,  that  sale  is  void,  and 
the  plaintiff  is  entitled  to  recover. 

All  of  which  the  Court  refused  to  charge,  but  charged  the 
jury  that,  according  to  the  facts  agreed  on  in  this  case,  and 
about  which  there  is  no  dispute,  the  sale  of  the  land  by  the 
Sheriff  under  the  execution  obtained,  as  admitted  by  the  par- 
ties, was  valid,  and  passed  the  title  to  the  land  to  the  pur- 
chaser at  Sheriff's  sale. 

To  which  charge  and  refusal  to  charge  counsel  for  the 
plaintiff  excepts. 

Warren  Akin,  and  A,  B.  Culberson,  for  plaintiff  in  error. 

J.  R.  Alexander,  for  defendants  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

When  the  letters  testamentary  issued  to  Lewis  Mann  upon 
the  estate  of  his  deceased  brother,  James  Mann,  were  revoked 
by  the  judgment  of  the  Ordinary,  his  authority  was  suspen- 
ded at  least,  until  the  trial  of  the  appeal.  And  his  appeal 
having  been  dismissed,  the  iSrst  judgment  took  full  force  and 
effect;  and  the  intermediate  acts  done  by  the  executor,  espe- 
cially in  suffering  a  judgment  against  him  and  the  sale  of  the 
real  estate  of  his  testator,  were  void.  And  the  purchaser  un- 
der the  sale,  took  no  title.  If  ever  there  was  a  case  where 
the  doctrine  oi  lis  pendens  applied,  it  was  this.  2  Bailey  B. 
480,483;  \  Wend.  516/  1  Kelly  92;  8  Cranch  9;  3  Cur- 
tis 1. 

Judgment  reversed. 
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William  Markham,  plaintiff  in  error,  vs.  The  Mayor  and 
Council  of  the  City  op  Atlanta,  defendant  in  error. 

Though  the  right  of  ingress  and  egress,  in  the  proprietor  of  property  fronting' 
on  a  street,  be  impaired  by  the  re-grading  thereof,  it  is  a  loss  in  the  nature  oi' 
consequential  damages,  and  the  remedy,  if  any,  is  by  action  and  not  by  in- 
junction. 

In  Equity,  in  Fulton  Superior  Court    Decision  by  Judge 
Bull,  June,  1857. 

This  was  a  bill  filed  by  William  Markham,  against  the 
Mayor  and  Council  of  the  City  of  Atlanta. 

The  bill  states,  that  complainant  purchased  a  lot  in  the  city 
of  Atlanta,  on  Whitehall  street,  in  the  year,  1851. 

That  in  1852,  he  erected  on  said  lot,  a  la i^e  brick  building 
at  a  cost  of  about  ^83500,  and  arranged  the  same  for  two 
store  rooms  opening  and  fronting  on  Whitehall  street;  the 
floor  and  doors  being  accommodated  to  said  street  at  the  ele- 
vation of  the  side-walk,  as  it  then  was;  that  before  be  built 
said  house,  he  consulted  one  of  the  members  of  Council,  be- 
ing Chairman  of  the  Committe  on  Streets,  as  to  how  said 
building  should  be  made  to  fit  said  street,  with  reference  to 
the  floor  and  doors,  and  that  said  member  gave  to  complain- 
ant his  ideas  on  the  subject,  which  were  adopted  in  con- 
structing said  building ;  that  said  building  is  now  worth 
$5000,  and  the  stores  rent  for  |I800  per  annum. 

The  bill  further  states,  that  the  Mayor  and  Council  of  said 
city,  are  about  to  dig  down  said  street,  in  front  of  complain- 
ant's building,  and  change  the  elevation  and  level  of  the 
same,  so  as  to  place  or  have  said  street,  in  front  of  said  build- 
ing, thirty  inches  below  the  door-sill  and  floor  of  one  store- 
room, and  about  eighteen  inches  below  the  sill  and  door  of 
the  other  store  ;  that  should  said  excavation  and  alteration  in 
said  street  be  made,  said  stores  will  be  greatly  injured  and 
lessened  in  value,  as  business  houses,  to  the  amount  of  at 
least  $800,  and  which  cannot  be  prevented  at  a  cost  less 


ATLANTA,  AUGUST  TERM,  1857.  403 


Morkham  vs.  Mayor  and  Council  of  Atlanta. 

than  about  £500,  if  indeed  it  could  be  prevented  at  all,  with- 
out pulling  down  said  building  and  putting  it  up  anew,  at 
an  expense  greatly  exceeding  that  of  the  original  cost. 

The  bill  prays  that  said  Mayor  and  Council,  be  enjoined 
and  restrained  from  making  said  alteration  or  any  other  of 
similar  character,  etc. 

The  Judge  refused  to  sanction  the  bill  and  grant  the  in- 
junction ,  and  counsel  for  complainant  excepts  to  said  de- 
cision as  erroneous. 

OvEBBY  &  Blecklt,  for  plain  till  in  error. 

EzzABD  &  Collier,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  are  clear,  that  the  Circuit  Judge  was  right  in  refusing 
to  grant  the  injunction  prayed  for  in  this  case. 

By  the  5th  section  of  the  Act  incorporating  the  city  of 
Atbuita,  approved  the  i29th  day  of  December,  1847,  it  is  pro- 
vided, that  ^the  Mayor  and  Council  of  said  city  shall  have 
full  power  and  authority  to  pass  all  by-laws  and  Ordinances 
respecting  the  streets  of  said  city,  to  open  and  lay  out  the 
same,  etc.,  and  every  other  by-law,  regulation  or  ordinance, 
that  shall  appear  to  them  necessary  and  proper  for  the  se- 
curity, welfare  and  interest  of  said  city  or  for  preserving  the 
peace^  health,  order  and  good  government  of  the  same/' 

On  the  30th  of  May«  1856,  the  Mayor  and  Council  passed 
the  following  ordinance :  ^^Resolved,  that  the  Committee  on 
Streets,  in  conjunction  with  the  city  surveyor,  be  and  they 
are  hereby  instructed  to  locate  the  grade  of  the  side-walks 
on  either  side  of  Whitehall  street,  and  the  business  portions 
of  Alabama,  Marietta,  Decatur  and  Peach  Tree  streets,  to 
make  the  same  of  the  uniform  width  of  ten  feet,  and  notify 
the  owners  of  lots  to  cause  the  same  to  be  paved  as  soon  as 
practicable,  with  smooth  flag  stones,  similar  to  that  in  front 
of  Messrs.  J.  &  J.  Lynches  and  S.  Frankford's  stores,  or  with 
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hard  burnt  brick,  and  if  not  done  by  the  owners  of  lots, prior 
to  the  first  of  August  next,  the  same  to  be  done  by  the  com- 
mittee at  the  expense  of  the  owners." 

The  Chancellor  was  called  upon  by  Mr.  Markbam,  to  re- 
strain the  agents  of  the  corporation  from  changing  the  grade 
of  the  side- walks  of  Whitehall  street,  for  the  reason  that  said 
change  would  render  ingress  and  egress  to  and  from  bis 
store  more  difficult,  and  thereby  injure  his  business,  by  driv- 
ing away  customers. 

He  does  not  charge  that  the  improvement  is  not  necessary 
for  the  welfare  of  the  city,  or  that  said  walk  is  capriciously 
and  unskillfully  made.  We  concede,  and  there  can  be  no 
doubt  upon  this  point,  that  the  power  of  graduating  and  level- 
ing streets  and  side- walks  ought  not  to  be  capriciously  ex- 
ercised. Like  all  other  power  it  is  susceptible  of  abusa 
But  it  is  trusted  to  the  inhabitants  themselves,  who  elect 
the  corporate  body,  and  who  may  therefore,  be  expected  to 
consult  the  interest  of  the  town.  I  repeat,  this  is  not  the 
complaint  The  ordinance  itself  is  reasonable  and  valid,  and 
is  perhaps  no  more  than  a  proper  exercise  of  that  general  leg- 
islative power  usually  vested  in  municipalities  for  the  good  of 
the  city,  and  the  power  granted  over  the  streets  by  the  charter, 
which  includes  the  power  of  grading  and  re-grading  the  side- 
walks, is  a  continuing  power  in  the  corporation  to  be  exer- 
cised whensoever  and  as  often  as  the  interest  of  the  city 
makes  it  necessary,  and  so  far  from  the  direction  or  advice 
given  by  one  of  the  councilmen  constituting  any  thing  like 
a  binding  contract  in  this  case,  we  apprehend  that  the  gra- 
dation or  re-gradation  of  the  streets  by  the  corporcition,  can- 
not be  considered  in  the  nature  of  a  compact  with  the  propri- 
etors of  the  property  fronting  thereon;  that  it  shall  always 
continue  unchanged,  and  that  any  such  ^agreement  to  fetter 
or  clog  the  exercise  of  this  power  would  be  void.  At  most, 
it  could  only  entitle  the  holder  to  compensation.  Bat  we 
do  not  understand  that  what  took  place  in  this  case  amount- 
ed to  a  compact,  even  if  the  corporation  had   the  power  to 
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make  any  pledge  that  the  grade  should  always  continue  as 
it  then  was. 

The  identical  question  here  made,  was  before  the  Circuit 
Court  for  the  District  of  Columbia,  in  September,  1853,  and 
the  doctrines  here  stated,  affirmed  by  that  Court,  in  the  case 
oiSmoot  against  the  Corporation  of  Washington.  It  will 
be  found  reported  in  the  National  Intelligencer  of  that  date. 
This  case,  it  seems  was  never  prosecuted  any  further.  In  a 
recent  case  of  precisely  the  same  character,  an  appeal  has 
been  taken  to  the  Supreme  Court,  which  has  not  yet  been 
argued.  I  believe  a  similar  question  is  now  pending  before 
the  Court  of  Claims.  I  have  before  me  the  brief  of  Messrs. 
Badger  &  Carlisle,  of  counsel  for  David  Hines,  claimant, 
and  I  gather  from  that,  that  the  case  made  for  relief  against 
the  government,  is  in  substance  this,  that  Hines'  house  had 
been  built  upon  the  established  and  recorded  grades  of 
Pennsylvania  Avenue  and  20th  Street,  in  the  city  of  Wash- 
ingtODy  and  that  said  grades  were  altered,  and  those  streets 
cut  down  at  their  intersection,  by  the  United  States,  under 
the  authority  of  an  Act  of  Congress,  whereby,  in  great  part, 
the  value  of  petitioner's  property  was  taken  away  for  pub- 
lic use.  The  petition  also  alleges  that  the  work  was  negli- 
gently and  unskillfully  performed  by  the  agent  of  the  United 
States,  whereby  he  was  unnecessarily  deprived,  for  a  long 
space  of  time,  of  such  benefit  and^enjoyment  of  said  property 
as  he  would  otherwise  have  had. 

The  great  principle  discussed  in  this  case,  is  as  to  the  lia- 
bility of  the  United  States  to  make  compensation.  Another 
case  is  this,  a  case  of  taking  private  property  for  public  use, 
within  the  meaning  of  the  constitutional  provision  in  this  be- 
half The  learned  counsel  relied  on  amendments  to  thecon«- 
stitution.  Art.  5  ;  *  Van  Homers  Lessee  vs.  Dorrance.  2  Dal'- 
las,  304;  Ex. parte j  Jennings^  %  Comm.5l8;  Canal  Com- 
fnissioners  vs.  People,  5  Wendell,  423,  452  ;  People  vs.  Ca* 
nal  Commissioners,  13  Wendell,  ondBloodgood  vs.  Mohawk 
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fy  Hudson  Company,  18  Wendell,  9,  and  cases  to  the  like  ef- 
fect.   No  decision  is  yet  reported. 

In  Smoot  vs.  the  Corporation  qf  Washington,  to  which  I 
have  referred^  the  Court  held,  that  though  the  right  of  ingress 
and  egress  in  the  proprietor  of  property  fronting  on  a  street 
be  iny)aired  by  the  regrading,  it  must  be  considered  a  loss 
in  the  nature  of  consequential  damages,  and  not  within  the 
principle  of  the  provision  contained  in  the  constitution  for- 
bidding the  taking  of  private  property  for  public  use  without 
just  compensation ;  that  it  was  damnum  absque  injuria,  for 
which  no  action  lies,  and  in  support  of  this  opinion,  Goszkr 
vs.  the  Corporation  qf  Georgetown,  6  Wheaton,  593  ;  Van 
Ness  and  Wife  vs.  the  Mayor  fyc  qf  Washington  City  and 
the  United  States,  4  Peters,  232  ;  a  case  in  12  Missouri  Be- 

ports, vs.[the  city  of  St.  Louis;  some  cases  in  Denio 

N.  Y.  Beports,  and  a  case  in  Bur^ord  fy  East,  were  cited. 

We  are  not  called  on  at  present  to  adjudicate  this  point, 
and  consequently  waive  it  We  simply  say,  that  if  there  be 
any  redress,  it  is  by  action  against  the  corporation  and  not  hf 
injunction,  and  there  take  leave  of  the  case. 


Judgment  affirmed. 


William  T.  S.  Adams,  plaintiff  in  error,  vs.  Jomi  Dicxson, 

administrator,  defendant  in  error. 

[1.]  In  an  action  of  trover  by  the  administrator  of  the  wife,  against  one  claim- 
ing under  the  husband  who  was  dead,  the  plaintiff  offered  in  eridence,  at  an 
ancient  document,  a  writing  having  subscribed  to  it,  the  names  of  the  hos- 
band  and  the  wife ;  the  writing  related  to  her  negroes,  luid  wu  more  !^«" 
thirty  years  old ;  it  was  found  among  the  papers  of  the  husband  after  his 
death ;  it  had  been  delivered  to  him,  by  a  person  to  whom  it  had  been  ooai- 
milled  by  the  wife,  that  that  person  might  get  it  recorded;  the  wife  at  a  time 
when  the  hnsband  wai  aboat  selling  some  of  the  negroes,  aaserted  ia  his 
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presence,  the  existence  of  a  marriage  contract,  and  he  did  not  deny  the  as- 
sertion. 
JleUy  That  the  writing  was  admissible  in  evidence,  as  an  ancient  document. 

2.J  A  statute  ought,  if  possible,  to  be  so  construed,  that  it  shall  not  divest  a 
vested  right  without  compensation. 

[3.]  In  an  anti-nuptial  contract  between  husband  and  wife,  he  agreed  that  he  would 
"  never,  after  marriage,  either  in  the  life,  or  after  the  death,"  of  the  wUe,  either 
directly  or  indirectly,  for  himself,  or  for  any  of  his  heirs,  lay  any  claim"  to 
any  of  the  property  referred  te,  in  the  contract :  he  further  agreed,  that  the 
contract  should  be  ^*  taken  and  construed  most  liberally"  for  the  wife. 

Held,  That  what  the  husband  thus  agreed  to,  prevented  his  marital  righta  irom 
attaching  on  the  property;  that  the  property,  on  her  death,  went  to  her  next 
of  kin,  and  not  to  him,  or  to  his  heirs. 

Trover,  in  Catoosa  Superior  Court  Tried  before  Judge 
Thippb,  at  April  Term,  1857. 

This  was  an  action  of  trover,  brought  by  John  Dickson, 
administrator  of  Elizabeth  Fielding,  deceased,  against  Wil- 
liam T.  S.  Adams,  for  the  recovery  of  the  value  of  fourteen 
negroesy  alleged  to  be  in  defendant's  possession,  and  conver- 
ted by  him  to  his  use,  &c. 

The  defendant  pleaded  the  general  issue ;  and  further,  that 
said  n^roes  were  the  property  of  Jonathan  Fielding,  deceas- 
ed, at  the  time  of  his  death,  and  who  left  a  will  disposing  of 
said  slaves,  and  appointed  defendant  his  executor,  and  that 
defendant  took  possession  of  the  negroes  sued  for,  and  now 
holds  them  as  the  executor  of  said  Jonathan  Fielding,  de- 
ceased. There  was  a  further  plea  that  since  the  commence- 
ment of  said  suit  one  of  the  negroes  has  died. 

Upon  the  trial  counsel  for  plaintiff  offered  in  evidence  and 
proposed  to  read,  without  proof,  as  an  ancient  deed,  the  fol- 
lowing paper,  to- wit : 

Statb  of  South-Carolina,  \     Know  all  men  by  these  pre- 
Pendleton  District.         J  sents,  That  we,  the  underwrit- 
ten, Jonathan  Fielding  and  Elizabeth  Dickson,  having  agreed 
to  intermarry,  and  whereas  said  Elizabeth  Dickson  bt>- 
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ing  desirous  to  retain  and  keep  some  of  ber  property  KrUch 
she  now  owns,  to  be  and  remain  at  her  own  disposal  during 
her  life,  and  at  her  death,  have  agreed  as  follows :  That  the 
said  Jonathan  Fielding  will  never,  after  marriage^  either  in 
the  life  or  after  the  death  of  her  the  said  Elizabeth  Dickson, 
either  directly  or  indirectly,  for  himself  or  for  any  of  bis  kin, 
lay  claim  to  any  of  the  after  named  n^roes  or  increase,  hut 
gives  them  up  to  be  at  the  whole  disposal  of  her  the  said 
Elizabeth,  as  absolutely,  and  as  fully  as  if  no  mairiage  had 
ever  taken  place,  and  that  he  the  said  Jonathan,  doth  by  these 
presents,  bind  himself,  his  heirs,  executors  and  administra- 
tors, firmly  in  the  full  sum  of  two  thousand  dollars,  that 
neither  of  them  or  any  other  person  for  them,  shall  lay  any 
claim  to  her  negroes,  Dick,  Jack,  Clara,  and  Dianna,  or  eith- 
er of  them,  but  that  the  said  negroes  Dick,  Jack,  Clary  and 
Dianna,  shall  ever  hereafter  remain  as  fully  and  absolutely 
the  said  Elizabeth's  property,  and  be  as  fully  at  her  disposal 
as  if  no  marriage  had  ever  taken  place,  but  that  she  had 
lived  and  died  in  a  single  state.  And  it  is  further  agreed  be- 
tween the  contracting  parties,  that  said  contract  shall  ever 
hereafter  be  taken  and  construed  most  liberally  in  fisLVor  of 
said  Elizabeth,  according  to  the  true  intent  and  meaning  of 
these  presents. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and 
affixed  our  seals  the  eighth  day  of  December,  in  the  year  of 
our  Lord,  one  thousand  eight  hundred  and  seventeen. 

JONATHAN  FIELDING,  [sbal.] 
ELIZABETH  FIELDING,  [seal.] 
In  presence  of  us. 

John  Willson, 

Peter  McMahen. 

To  the  introduction  of  this  paper  without  proo^  counsel 
for  defendant  objected.  It  was  admitted  that  it  was  produ- 
ced by  defendant,  and  was  found  among  the  papers  of  his 
testator,  Jonathan  Fielding,  after  his  death. 
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The  Court  overruled  the  objection  and  let  in  the  paper, 
and  counsel  excepted. 

Ck>unsel  for  defendant  then  objected  to  the  introduction 
and  reading  of  the  instrument  in  evidence,  on  the  ground, 
that,  by  the  laws  of  South  Carolina,  and  Geoi^a,  it  was  void. 
The  Coiut  overruled  the  objection,  and  counsel  for  defend- 
ant excepted. 

Plaintiff  then  read  the  paper  to  the  jury,  and  proved  the 
identity  of  the  negroes,  sued  for,  with  those  mentioned  in  the 
deed,  and  their  increase ;  proved  their  value  and  the  value  of 
their  hire,  and  demand  and  refusal  to  deliver  them. 

Plaintiff  also  proved,  that  after  the  marriage,  Mrs.  Field- 
ing spoke  of  a  marriage  contract,  and  said  she  had  given  it 
to  one  Robertson  to  have  it  recorded,  with  the  money  to  pay 
for  recording  it.  That  Robertson  did  not  have  it  recorded, 
and  she  was  much  dissatisfied  about  it  Robertson  kept  it 
about  two  years  and  handed  it  to  Fielding ;  it  was  found  in 
Fielding's  possession  among  his  papers  at  his  death,  and  was 
produced  by  the  executor  of  Fielding,  under  a  notice. 

Plaintiff  further  proved,  that  Mrs.  Fielding  said  in  1848, 
in  the  presence  of  Jonathan  Fielding,  that  there  was  a  mar- 
riage contract,  at  the  time  when  he  was  about  selling  some 
of  the  negroes,  and  Fielding  made  no  denial.  It  was  also 
proven  that  Elizabeth  Fielding  died  5th  January,  1848,  and 
left  the  negroes  in  possession  of  her  husband,  Jonathan 
Fielding.  That  Jonathan  Fielding  died  27th  April,  1852. 
Letters  of  administration  on  Mrs.  Fielding's  estate,  was  gran- 
ted to  plaintiff  on  the  2d  August,  1852. 

Here  plaintiff  closed. 

Defendant  offered  no  testimony.  The  acts  of  South  Caro- 
lina in  relation  to  marriage  contracts,  &c.,  being  considered 
in  evidence. 

The  Court  charged  that  the  marriage  contract  was  proper- 
ly in  evidence.    That  by  the  laws  of  South  Carolina  and 
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Georgia,  said  instrument  was  valid  between  the  parties,  and 
that  the  true  intent  and  meaning  thereof,  was  that  Elizabetli 
Fielding  retained  her  title  to  the  property  therein  mentioned, 
in  fee,  and  that  the  marital  rights  of  her  husband  never  at- 
tached either  during  or  after  the  coverture. 

To  which  charge  and  ruling  counsel  for  defendant  excep- 
ted. 

The  following  verdict  was  taken  in  accordance  with  the 
views  and  charge  of  the  Court.  We  the  jury  find  for  the 
plaintiff  the  sum  of  ten  thousand  two  hundred  and  fifky  dol- 
lars damages,  for  the  value  of  said  negroes  sued  for :  And 
the  sum  of  three  thousand  and  eighteen  dollars  and  twenty- 
five  cents,  for  hire  up  to  this  day,  with  cost  of  suit :  which 
may  be  discharged  by  delivering  up  the  negroes  within 
thirty  days  from  this  day,  and  the  payment  of  the  amount 
found  for  hire  and  cosf 

And  defendant  tenders  his  bill  of  exceptions,  assigning  as 
error  the  rulings  and  charges  aforesaid. 

Wright,  W.  Y.  &  A.  J.  Hansell  ;  and  McCutchins,  for 
plaintiff  in  error. 

Underwood,  Akin,  and  Culberson,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

First :  Was  the  instrument  admissible  as  an  ^  ancient  doc- 
ument ?" 

The  instrument  was  more  than  thirty  years  old.  It  was 
one  found  among  the  papers  of  the  husband  of  her  under 
whom,  the  plaintiff  in  the  action,  claimed.  It  was  proved, 
that  he  received  it  from  a  person  to  whom  she  had  entrusted 
it,  to  get  it  recorded.  He  therefore,  it  is  to  be  presumed,  re- 
ceived it  as  her  agent  And  it  is  further  to  be  presumed, 
that  after  receiving  it,  he  held  it  in  the  same  character  in 
which  he  had  received  it 
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Besides,  when  there  is  no  trustee,  the  husband  of  necessi- 
ty, may  hold  the  possession  what  belongs  to  the  wife.  In 
such  case,  his  being  in  possession  of  it,  does  not  prove  it  his 
and  not  hers. 

Moreover,  in  this  case,  the  wife,  in  the  presence  of  the 
husband,  asserted  the  existence  of  a  marriage  contract,  and 
he' did  not  deny  the  assertion,  although  the  assertion  was 
made  at  a  time  when  he  was  about  selling  some  of  the  ne- 
groes included  in  this  contract 

[1.]  These  being  the  facts  and  circumstances,  we  think 
that  the  document  was  admissible  as  an  '^  ancient  document" 

It  is  laid  down,  (correctly,  as  we  think,)  by  Greenleaf,  that 
if  such  documents  are  free  from  just  grounds  of  suspicion, 
and  come  from  the  proper  custody,  or  have  been  acted  on, 
they  are  admissible  as  evidence  without  other  proof  of  their 
execution.  1.  Cfreen.  Ev.  Sec.  570.  These  conditions  we 
think  are  satisfied  in  this  case. 

Secondly :  Was  this  writing  rendered  void  by  the  statute 
of  1823,  of  South  Carolina  ? 

The  second  section  of  that  act  declares,  that — ^^  no  mar- 
riage settlement  shall  be  valid  until  recorded,'^  ^provided, 
that  the  parties  shall  have  three  months  to  record  the  same, 
and  if  not  recorded  within  three  months,  the  same  shall  be 
null  and  void." 

From  what  point  is  this  three  months  period  to  start?  from 
the  date  of  the  statute  or  from  the  date  of  the  particular  mar- 
riage settlement  that  may  happen  to  be  the  one  in  question  ? 

If  we  answer,  the  date  of  the  statute,  then  we  say,  that  the 
statute  meant  to  annul  every  marriage  settlement  made  after 
the  expiration  of  three  months  from  the  date  of  the  statute, 
because  it  must  be  true  of  every  such  marriage  settlement, 
that  it  could  not  be  recorded  within  three  months  from  the 
date  of  the  statute. 

No  such  absurdity  follows,  if  we  answer — ^the  date  of  the 
particular  marriage  settlement  that  may  be  in  question ;  un- 
less, making  the  act  operate  retrospectively,  we  extend  the 
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operation  to  settlements  executed  more  than  three  months 
before  the  date  of  the  statute. 

f  n  1832,  the  Legislature  of  South  Carolina,  passed  anoth- 
er statute  on  the  same  ^subject.  This  statute  carries  within 
it,  clear  evidence,  that,  in  the  opinion  of  the  Legislature,  the 
date  of  the  marriage  settlement,  and  not  the  date  of  the  sta- 
tute of  1823,  was  the  starting  point,  intended  by  the  sfafute 
of  1823,  for  the  three  months  period. 

The  Act  of  1832,  contains  what  follows:  ** Whereas  the 
act  of  the  Legislature,  passed  on  the  20th  of  December,  1823, 
requiring  marriage  settlements  to  be  recorded  in  the  office  of 
the  register  of  mesne  conveyances  of  the  district  where  the 
parties  resided,  within  three  months,  has  not  been  generally 
known,  and  many  fair  settlements  have  not  been  so  recorded, 
and  are  therefore  liable  to*be  avoided,  to  the  great  injury  of 
the  wife  and  parties  interested  therein,  to  remedy  which 
evil: 

Be  it  enacted^  That  marriage  settlements  of  the  wife's 
property,  executed  since  the  said  20th  day  of  December,  1823, 
and  not  recorded,  shall  be  regarded  as  valid  between  the  par- 
ties themselves ;  and  when  any  such  settlement  has  already 
been  recorded,  or  within  six  months  from  the  passing  of  this 
act,  shall  be  recorded,  in  the  office  of  the  Secretary  of  State, 
and  of  the  register  of  mesne  conveyances  of  the  district  where 
the  party  whose  property  is  settled,  resided  at  the  time  of 
executing  such  settlement,  the  same  shall  be  valid  against 
the  debts,  sales,  and  mortgages,  of  the  husband,  which  shall 
be  contracted,  made  or  executed,  after  the  ratification  of  this 
act,  any  thing  in  the  Act  of  1823,  notwithstanding." 

We  think,  then,  that  the  time  from  which  the  period  of 
three  months,  begins  to  run  in  any  case,  is,  the  date  of  the 
marriage  settlement  in  that  case,  and  is  not  the  date  of  the 
Act  of  1823. 

Is  that  act,  then,  to  be  construed  so,  as  to  make  it  operate 
on  marriage  settlements  bearing  date  more  than  three  months 
before  the  passage  of  the  act  ?  If  it  is,  then  we  must  say, 
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that  it  was  the  intention  of  the  Legislature,  to  destroy  all  of 
those  marriage  settlements,  without  giving  them  a  chance  £9r 
their  lives ;  ior  it  is  impossible,  that  an  unrecorded  instru- 
ment more  than  three  months  old,  can  be  recorded  within 
three  months  from  its  birth. 

It  seems,  that  the  Legislature  of  1832,  did  not  consider  the 
act  susceptible  of  this  construction — for  they  gave  relief  to  ^ 
marriage  settlements  made  after  the  act,  and  said  nothing 
about  those  made  before  the  act,  and  if  both  kinds  of  settle- 
ments, were  needing  relief,  the  latter  were  best  entitled  to  it, 
as  they  were  made  at  a  time  when  there  was  no  law  in  exis- 
tence, requiring  them  to  be  recorded ;  and  they  being  best 
entitled  to  relief  if  they  needed  relief,  it  is  to  be  presumed, 
that  the  Legislature,  if  it  had  considered  them  as  needing 
relief  equally  with  the  former,  would  not  have  passed  them 
over  without  relief,  while  relieving  the  former,  who  were  less 
entitled  to  relief.  Hence  we  may  conclude,  that,  in  the  opin- 
ion of  the  Legislature,  they  were  not  needing  relief;  and, 
consequently,  we  may  conclude,  that,  in  the  opinion  of  the 
Legislamre,  the  Act  of  1823,  did  not  apply  to  them. 

We  think  it  safe,  to  follow  the  legislative  interpretation. 
Any  other  would  be  fraught  with  much  evil. 

[2.]  Besides,  it  is  a  general  principle,  that  statutes  shall 
not  be  so  construed,  as  to  make  them  destroy  vested  rights 
without  compensation,  if  there  is  any  way  to  escape  from 
such  a  construction. 

Thirdly:  Was  it  the  effect  of  this  marriage  contract  to 
prevent  the  marital  rights  of  the  husband  from  attaching  to 
the  negroes,  both  during  the  life  of  the  wife,  and  after  her 
death? 

[a]  We  think  so. 

'  This  contract  is  much  stronger  against  the  husband,  than 
was  the  contract  in  Holmes  vs.  Liptroty  8.  Go.  279.  In  this 
coutracty  the  husband  agrees,  that  he  ^'  will  never,  after  mar- 
liage,  either  in  the  life,  or  after  the  death,  oV^  the  wife, 
«  either  directly,  or  indurectly,  for  himself  or  for  any  of  his 


414     SUPREME  COURT  OF  GEORGIA. 


Dew  vs.  Hamilton. 


heirs,  lay  any  claim"  to  any  of  the  negroes.  He  further 
agrees,  that  the  contract  is  to  be  ^^  taken  and  construed  most 
liberally  in  favor"  of  the  wife. 

There  is  nothing  so  strong  as  this,  in  Holmta  vs.  Lipirot. 
Indeed,  1  may  say,  that  I,  myself,  doubt  Holmes  vs.  Liptrot. 
But  I  cannot  doubt,  that  it  was  the  purpose  of  the  husband 
in  this  case,  to  agree  that  he  would  never ^  by  virtue  of  his 
marriage^  claim  any  right  tohatever,  in  the  negroes  to  which 
the  contract  related. 

The  case  is  stronger  against  the  husband,  than  was  that  of 
Sheppard  vs.  Sheppard  et  aLy  decided  at  Savannah,  June, 
1857,  and  yet,  in  that  case,  we  held  the  husband  baned. 
See  too,  McCurd  vs.  McCurdj  19.  Go.  Rep.  609. 

There  is  nothing  in  the  preamble  of  this  contract,  that  can 
prevail  over  the  strong  words  of  the  body  of  it,  especially 
when  it  is  part  of  the  latter  words,  that  the  contract  is  to  be 
construed  "  most  liberally"  for  the  wife. 

No  question  was  made  in  this  case,  whether  the  rights  of 
the  wife  under  the  instrument,  were  not  such,  that  they  oc^ht 
to  be  asserted,  rather,  in  equity,  than,  at  law ;  and  nothing 
on  that  question  is  decided. 

We  think  that  there  ought  to  be  an  affirmance  of  the  de- 
cision of  the  Court  below. 


Judgment  affirmed 


Jonathan  Dew,  plaintiff  in  errror,  vs.  Charles  A.  HAioir 

TON,  defendant  in  error. 

[1.]  A  judgpinent  at  law  will  be  opened  and  a  new  trial  ordered  where  tli«  d«- 
fendant  has  been  prevented  from  making  hi«  defence  available,  hf  the  anv- 
anoe  of  the  plaintifi;  that  the  caae  had  been  settled  by  the  principal  debCOT' 
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|2.J  When  a  bill  is  filed  to  aid  in  the  defence  of  an  action  at  law,  the  Court 
where  the  proceeding  is  pending,  has  jurisdiction  of  the  bill. 

In  Equity,  in  Cass  Superior  Court.  Decision  on  demurrer, 
by  Judge  Trippe,  at  March  Term,  1857. 

This  was  a  bill  filed  by  Charles  A.  Hamilton,  against  Jon- 
athan Dew. 

The  allegations  of  the  bill,  in  substance,  are  that  on  the 
16th  September,  1854,  complainant  became  security  to  Ali- 
son Nelson,  on  a  promissory  note,  given  and  payable  to  de- 
fendant, for  the  sum  of  thirty-one  hundred  dollars.  That  suit 
was  commenced  on  said  note  against  Nelson  and  complain- 
ant at  the  May  Term,  1855,  of  the  Inferior  Court  of  Cass 
county,  and  by  consent,  an  appeal  entered  to  the  Superior 
Conrt  That  a  large  portion  of  said  note  consisted  of  usury y 
and  Nelson  filed  his  plea  of  usury,  which  upon  trial  would 
have  been  a  good  defence  to  said  action.  But  Nelson  being 
the  owner  of  a  very  valuable  settlement  of  land  in  the  coun- 
ty of  Gordon,  which  Dew  was  desirous  of  possessing,  they 
entered  into  an  arrangement,  by  which  said  note  was  settled 
by  a  transfer  or  conveyance  of  the  land  to  Dew,  who  in- 
formed complainant  that  Nelson  had  paid  the  note,  and  that 
defendant  had  taken  the  land,  and  that  he  complainant  was 
discharged. 

The  bill  further  states,  that  after  this,  complainant  took  no 
further  notice  of  the  suit  pending  on  the  note,  and  no  fur- 
ther defence  was  made.  Nelson  at  this  time,  had  ample 
means  and  property  to  pay  the  note,  but  that  he  has  since 
left  the  State  and  carried  with  him  all  his  property ;  and  com- 
plainant confiding  in  and  relying  upon  the  statement  made 
to  him  by  defendant,  in  relation  to  the  settlement  and  pay- 
ment of  said  note  by  Nelson,  made  no  effort  to  stop  him  or 
his  property,  or  to  secure  himself  against  any  liability  on 
account  of  said  note. 

.  At  the  May  Term,  1856,  of  the  Superior  Court,  defendant 
in  the  absence  of  complainant  and  Nelson,  represented  to 
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their  counsel  that  the  land  which  he  had  bought  from  Nel- 
son was  then  levied  upon  hyjifas.  against  Nelson  sufficient 
to  cover  any  amount  for  which  it  might  sell,  and  that  it  was 
very  important  to  the  protection  of  his  rights,  that  he  should 
get  a  judgment  on  his  note  and  have  his  execution  at  the 
Sheriff's  sale  on  the  first  Tuesday  in  June,  and  stated  that  at 
the  time  he  purchased  said  land,  it  was  agreed  between  him- 
self and  Nelson,  that  if  he  was  able  to  hold  it,  be  was  to 
give  Nelson  a  credit  on  his  note  for  $2000 ;  but  if  the  land 
was  lost  or  taken  from  him,  then  no  credit  was  to  be  entered 
or  given;  and  relying  upon  this  statement,  counsel  permitted 
the  case  to  be  called  up  and  a  verdict  taken  against  Nelson 
and  complainant  for  92,»00,  upon  which  judgment  was  sign- 
ed on  the  2 1st  May  1856,  and  execution  issued.  That  the 
land  was  sold  by  the  Sheriff  on  the  3d  June,  1856,  for  the 
sum  of  0325  dollars.  Dew  being  the  purchaser.  That  aAer 
the  sale,  he  represented  to  complainant's  attorney  that  he 
was  compelled  to  pay  or  assume  the  payment  of  another yi 
fa.  against  Nelson,  amounting  to  11311,  making  the  sum  of 
9636,  which  he  had  paid  in  order  to  perfect  his  titles,  and 
which  sum  should  be  deducted  from  the  amount  agreed  to 
be  paid  for  said  land.  But  from  this  sum  should  be  deduc- 
ted about  sixty  dollars  paid  to  said  last  mentioned ^ya.  from 
proceeds  of  Nelson's  property. 

The  bill  charges  that  exclusive  of  interest  and  usury  which 
has  from  time  to  time  been  added  to  the  original  indebted- 
ness, the  whole  amount  now  due  upon  Nelson's  note,  would 
not  exceed  9 1 9^00:  That  Dew  does  not  claim  to  have  ad- 
vanced exceeding  two  thousand,  and  that  this  sum  is  made 
up  of  usurious  renewals.  That  Nelson  and  complainant 
are  entitled  to  a  credit  on  said  judgment  of  about  112,200, 
which  complainant  believes  would  fully  pay  and  dischaige 
all  that  is  justly  due  on  the  same. 

The  bill  alleges  that  defendant  is  proceeding  to  enforce 
his  judgment  and^/a.  against  complainant,  and  pra3rs  that 
he  be  enjoined,  &c. 
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To  this  bill  defendant  demurred. 

The  Court  overniled  the  demurrer  and  ordered  defendant 
to  answer. 

And  counsel  for  defendant  excepted,  and  assigns  error. 

Damssy  ;  and  Akin,  for  plaintiff  in  error. 
Hooper  &  Rice,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  equity  of  the  bill  is  based  upon  the  foregoing  facts, 
and  it  is  clear,  if  the  allegations  are  true,  and  the  demurrer 
admits  them  to  be  true,  the  debt  sued  on,  is  not  only  tainted 
with  usury,  but  steeped  in  it.  Taking  the  statements  of  the 
complainant  as  true,  and  the  bill  is  as  replete  with  equity  as 
the  judgment  is  with  usury. 

[3.]  As  to  the  want  of  jurisdiction  in  the  county  of  Cass, 
the  bill  is  not  aggressive,  but  strictly  defensive.  It  prays  for 
a  new  trial  and  to  be  allowed  to  make  that  defence  to  the 
note,  which  would  have  been  made  when  judgment  was  ren- 
dered, but  for  the  reasons  assigned  in  the  bill.  It  seeks  no 
decree  beyond  this,  against  the  defendant  The  Court  iu 
Cass  had  then  jurisdiction. 

It  is  suggested  that  there  is  no  averment  in  the  bill,  that 
the  complainant  would  have  made  the  defence  of  which  he 
DOW  seeks  to  avail  himself;  and  that  he  had  intended  to  have 
made  it  The  bill  shows  that  the  defence  had  already  been 
filed,  and  it  is  chained  that  it  would  have  been  made  availa- 
ble, but  for  the  conduct  of  the  plaintiff,  in  lulling  the  defend- 
ant to  sleep,  and  then  taking  advantage  of  the  trust  and  con- 
fidence which  he  reposed  in  him. 

Under  the  circumstances,  we  are  of  the  opinion  that  the 
Court  below  was  right  in  overruling  the  demurrer,  and  re- 
quiring the  defendant  to  answer. 

Judgment  affirmed. 
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William  H.  Craft,  plaintiff  in  error,  vs.  James  J.  Diamond, 

adm'r,  defendant  in  error. 

[1.]  In  a  showing  for  a  continuance,  the  party's  coanscl  stated,  that  he,  (in 
consequence  of  certain  conduct  of  the  other  party's  counsel,)  had  not  hid 
time,  to  sue  out  interrogatories  to  prove  a  particular  point;  bat  he  did  aoC 
state,  that  there  existed  any  person  subject  to  examination  by  interrogaio- 
ries,  by  whom  he  could  prove  the  point. 

Held,  That  the  showing  was  insufiicient. 

[2.]  A  jmdgment  is  not  evidence  against  persons  who  are  not  parties,  or  privies 
to  the  judgment. 

Debt,  in  DeKalb  Superior  Court  Tried  before  Judge  Bull, 
at  April  Term,  1857. 

This  was  action  of  debt  by  William  H.  Craft,  against  James 
J.  Diamond,  administrator  of  William  H.  Graham,  deceased, 
on  the  following  note,  viz  : 

Twelve  months  after  date  I  promise  to  pay  W.  H.  Craft  or 
bearer.  Eleven  hundred  and  sxity-five  dollars,  value  re* 
ceiveA    July  8th,  1851. 

his 
(Signed)  W.  tt  xi    GRAHAM, 

mark. 
DANIEL  ADAMS,  Sec'Cy. 

Defendant  pleaded  non  est  factum,  which  he  verified  by 
affidavit 

Upon  the  case  being  called  for  trial,  plaintiff  moved  for  a 
continuance,  on  the  ground  that  he,  living  out  of  the  coun- 
ty, his  attorney  had  been  served  with  notice  of  interrogato- 
ries, only  the  week  before  Court,  for  certain  witnesses  pio> 
posed  to  be  examined,  to  impeach  the  testimony  of  William 
H.  Smith,  the  only  witness  on  the  part  of  plaintiff  to  prove 
the  execution  of  the  note,  he  being  present,  and  seeing  the 
maker,  who  was  blind,  execute  it  by  making  his  mark.  That 
he  had  so  recently  been  served  with  notice  of  said  interroga- 
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tories,  that  he  had  not  opportunity  or  time  to  sue  out  others 
to  sustain  the  witness  proposed  to  be  impeached. 

It  appeared  that  plaintifPs  attorney  had  been  served  with 
the  interrogatories  about  six  months  previous,  and  they  had 
remained  in  his  possession  until  the  week  before  Court,  when 
they  were  given  up  for  the  purpose  of  inserting  the  names  of 
other  witnesses  only,  but  were  afterwards  crossed,  and  ser- 
vice duly  acknowledged. 

The  Court  refused  the  motion  to  continue,  and  counsel  for 
plaintiff  excepted. 

After  defendant  closed  his  testimony,  plaintiff  in  reply,  of- 
fered in  evidence,  a  verdict  and  judgment  obtained  in  the 
case  of  the  same  plaintiff,  against  Daniel  Adams,  the  securi- 
ty on  the  same  note,  which  the  Court  rejected,and  plaintiffs 
counsel  excepted. 

Thos.  W.  J.  Hill,  for  plaintiff  in  error. 

OvEBBT  &  Bleckket,  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  showing  for  a  continuance^suflicient? 

We  think  not. 

It  does  not  say,  that  there  were  any  persons  by  whom  the 
witness  could  be  supported.  If  there  were  not  any,  a  con- 
tinnance  would  have  been  useless. 

[1.]  True,  the  showing  says,  that  the  plaintiff  had  not,  (by 
reason  of  certain  conduct  of  the  defendant,)  time  to  sue  out 
interrc^tories  to  support  his  witness ;  but  it  will  not  do  to 
hold,  that  this  is  equivalent  to  a  statement,  that  there  existed 
persons  subject  to  examination  by  interrogatories,  who  would 
sapport  the  witness,  and  that  the  plaintiff  had  not  had  time 
to  take  oat  interrogatories  for  those  persons. 

Was  the  record  of  the  judgment,  properly  excluded  from 
the  jury? 

We  think  so. 
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[2.]  The  defendant  was  neither  a  party  nor  a  privy  to  that 
judgment.  And  the  rule  is  general,  that  a  judgment  is  evi- 
dence against  none  except  parties  and  privies. 

We  see  no  error  in  tliis  case. 

Judgment  affirmed 


Isaiah  Walton,  plaintiff  in  error,  vs.  Jaaiss  Jobdav,  defto- 

dant  in  error. 

An  action  of  deceit  may  lie,  notwithstanding  the  seller  states  that  the  property 
is  unsound  and  refuses  to  warrant  it  on  that  account;  itillf  tomalMtaia  a  suit 
under  such  circumstances,  the  proof  of  fraud  should  be  clear  and  nnequiTO- 
caL  especially  where  the  purchaser  eivjoys  equal  opportunities  with  the 
seller,  of  judging  ofthe  condition  of  the  property,  and  pays  a  reduced  price 
on  account  of  its  acknowledged  unsoundness. 

Debt,  in  Fayette  Superior  Court.  Tried  before  Judge 
Bull,  at  March  Term,  1857. 

This  was  an  action  of  debt  brought  by  Isaiah  Walton 
against  James  Jordan,  upon  the  following  promissory  note, 
to- wit : 

By  the  25th  of  December,  next,  I  promise  to  pay  Isaiah 
Walton  or  bearer,  four  hundred  and  fifty  dollars,  value  re- 
ceived.   This  10th  August,  1853. 

(Signed)  JAMES  JORDAN. 

The  defendant  pleaded  the  general  issue ;  and  further, 
that  said  note  was  given  for  a  negro  fellow  named  Jim, 
whom  plaintiff  fraudulently  and  deceitfully  represented  at 
time  of  the  sale,  to  be  not  entirely  sound,  but  a  good  hand 
and  able  to  do  good  work,  and  that  but  little  was  then  the 
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matter  with  him,  when  iu  truth  and  in  fact  said  slave  was  in- 
curably diseased  and  worthless^  and  so  continued  until  he 
died. 

Bri^  qf  Evidence. 

Plaintiff  submitted  the  note  and  rested. 

Defendant  then  introduced  the  following  testimony: 

The  Plaintiff  was  sworn.  Testified  that  the  note  sued  on 
was  given  for  a  negro  boy,  Jim,  which  he  sold  to  defendant ; 
that  he  told  defendant  at  the  time  he  sold  him  the  negro, 
that  the  boy  was  unsound;  that  he  had  done  good  work  the 
year  previous ;  that  he  was  a  better  hand  during  the  previ- 
ous year  than  a  yellow  boy  he  had  hired ;  that  Jim  had  a 
very  severe  spell  during  the  previous  winter  and  spring,  and 
that  Dr.  Steel  had  been  attending  on  him,  and  he  had  got 
able  to  do  good  work  again ;  that  he  was  a  tender  negro ; 
and  that  he  did  not  consider  him  sound. 

Cross-examined. — His  statements  as  to  the  capacity  of  the 
boy  to  work,  were  true ;  that  when  Isdell  went  to  see  him, 
he  (Isdell,)  represented  himself  as  the  son  of  defendant ;  that 
he  told  Isdell  that  he  was  preparing  to  go  to  Texas,  and  he 
could  not  take  the  negro  back ;  that  he  wanted  the  money 
to  enable  him  to  go  to  Texas;  that  near  the  12th  March, 
1854,  he  went  to  see  defendant,  to  get  the  money  due  on 
said  note ;  that  defendant  proposed  to  give  him  two  hun- 
dred dollars  to  take  the  negro  back ;  he  told  defendant  that 
since  selling  the  negro,  he  had  sold  out,  prepared  to  go  to 
Texas  and  could  not  take  him  back ;  that  Mr.  Jordan,  (def  t,) 
told  him  that  the  boy  had  done  him  two  or  three  months 
good  work ;  and  that  they  had  a  falling  out,  and  he  whipped 
the  boy ;  and  that  he  had  run  away,  and  had  never  been 
able  to  do  him  any  work  since ;  that  he  considered  the  boy 
rather  deceitful. 

The  defendant  then  read  the  interrogatories  of  Jeremiah 
D.  Jordan,  as  follows : 

Ist.  He  knows  the  partiea 

29 


488  SUPREME  COURT  OF  GEORGIA* 


Walton  V8.  Jordan. 


8d.  He  states  that  he  never  heard  any  conversation  be- 
tween plaintifi  and  defendant,  in  relation  to  the  negro  man 
Jim,  previous  to  the  purchase  by  defendant 

3d.  He  says  that  Jim  worked  but  a  few  days  after  defen- 
dant purchased  him,  before  he  laid  up,  not  more  than  a 
week  ;  from  that  time  until  25th  May,  he  continued  sick  or 
unable  to  work ;  on  25th  May,  1854,  he  died  ;  I  do  not  think 
he  was  of  any  value  to  defendant ;  able  ph3r8icians  did  at- 
tend him ;  I  cannot  say  how  long ;  one  was  called  to  see 
him  when  first  attacked,  and  he  attended  him  until  he  got 
a  little  better ;  when  he  was  taken  worse  again,  another  was 
called  in,  and  he  attended  until  he  died;  cannot  say  how 
long  either  of  them  attended  him. 

4th.  I  was  present  at  a  conversation  between  plaintiff  and 
defendant,  after  the  purchase  of  the  negro  Jim,  when  defen- 
dant proposed  to  plaintiff,  that  if  he  would  take  the  niegio 
back,  that  he  would  give  him  two  hundred  dollars,  or  he 
would  keep  the  negro  and  pay  him  two  hundred  and  £6j 
dollars,  to  which  proposition,  plaintiff  objected,  saying  that 
he  would  not  own  him  any  way  it  could  be  fixed. 

5th.  Defendant  then  told  him  that  at  the  sale  of  the  said 
negro,  he,  plaintiff  represented  said  negro  to  be  a  good  hand ; 
and  that  he  was  not ;  that  he  had  only  been  an  expense  to 
him ;  and  that  it  did  not  look  right  for  defendant  to  lose  the 
the  whole  price  of  the  negro ;  to  which  plaintiff  replied,  that 
he  had  to  lose  a  heap  more  than  that ;  that  the  negro  cost 
him  more  than  he  got  for  him. 

Cross-interrogatories. — 1st.  I  never  heard  any  conversa- 
tion between  plaintiff  and  defendant  previous  to  the  sale  of 
the  negro ;  about  Christmas,  1852,  plaintiff  came  to  the 
house  of  defendant,  to  see  liim  in  relation  to  the  sale  of  Jim, 
and  defendant  was  from  home,  had  gone  to  Fayette ;  plain- 
tiff said  he  wished  to  sell  him  to  him,  on  account  of  his  hav- 
ing a  wife  there ;  that  he  was  as  good  a  hand  as  he  ever  bad 
anything  to  do  with ;  Jim  had  a  woman  of  defendant's  for  a 
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wife  ;  supposes  for  ten  years ;  this  took  place  in  the  absence 
of  defendant,  he  was  not  about 

3d.  I  did  not  hear  them  make  the  trade,  but  have  heard 
since  that  he  was  sold  as  an  unsound  negro. 

4th.  He  docs  not  recollect  to  have  heard  anything  about 
defendant's  cramping  the  business  of  plaintiff;  he  recollects 
plaintiff  saying  that  he  would  not  take  the  negro  back  any 
way  it  could  be  fixed ;  plaintiff,  in  that  conversation  said, 
that  he  did  not  sell  the  negro  as  a  sound  negro. 

5th.  He  knows  nothing  further  that  will  benefit  plaintiff. 

John  C.  Jordarij  in  answer  to  interrogatories,  says  : 

1st  I  know  the  parties. 

2d.  I  was  present  when  defendant  purchased  said  negro 
boy  Jim  from  plaintiff,  and  plaintiff  recommended  said  boy 
to  be  a  very  good  hand;  said  he  could  beat  or  outwork  a 
mulatto  boy  who  he,  plaintiff,  said  was  an  extra  good  hand, 
and  that  the  boy's  health  had  so  improved,  that  he  had  got 
to  be  a  very  good  hand  to  labor,  and  was  quite  able  to  do 
so;  this  is  in  substance,  all  I  know  for  defendant 

Cross-interrogatories. — 1st  Defendant  is  my  father,  I  am 
interested  only  as  a  child. 

2d.  I  am  about  35  years  old ;  I  went  with  defendant  to 
Knoxville ;  he  purchased  the  negro ;  I  heard  what  I  testify, 
in  their  conversation  in  the  trade  at  Amos  &  Ellis'  store,  all 
of  which  I  know  of  my  own  knowledge  and  not  influenced  by 
any  one,  and  any  more  particular  conversation  than  I  have 
already  stated,  I  do  not  recollect  of;  the  above  is  in  full  of  all 
I  know  or  now  remember. 

Dr.  Homes  Steel. — 1st  I  know  Isaiah  Walton,  but  not 
James  Jordan. 

2d.  I  am  a  practicing  physician,  and  have  been  for  16  years. 

3d.  I  received  a  professional  call  to  the  family  of  Isaiah 
Walton,  in  Crawford  county,  Ga. ;  I  never  received  a  call  to 
see  a  negro  man,  but  a  negro  man'whose  name  I  do  not  now 
remember,  was  brought  to  my  office  for  medical  treatment^ 
by  Isaiah  Walton,  in  the  month  of  Febniary,  1853 ;  said  negro 
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was  diseased  with  a  chronic  indammation  of  the  stomach 
involving  the  viscera  generally,  and  particularly  the  liven 

4tb.  To  the  best  of  my  recollection,  I  had  said  negro 
under  my  treatment  for  a  month  or  six  weeks;  never  knew 
him  before  he  was  brought  to  me  for  treatment,  and  have  no 
recollection  of  seeing  him  afterwards;  I  was  then  of  opinion 
that  said  disease,  from  its  nature  and  tendenc)"^,  would  re- 
turn from  time  to  time,  and  finally  destroy  him. 

Mrs.  Sarah  Butts. — 1st  I  know  Jordan. 

2d.  I  know  the  negro ;  my  father  owned  the  negro ;  I 
knew  the  negro  for  fifteen  years ;  when  father  purchased 
the  negro,  he  was  about  35  years  old ;  his  name  was  Jim;  I 
have  not  known  the  negro  for  the  last  9  years. 

3d.  The  negro  was  diseased  when  father  purchased  him ; 
I  do  not  know  what  the  disease  was ;  he  repeatedly  threw  up, 
and  complained  inwardly,  as  long  as  I  stayed  at  father's, 
and  continued  to  get  worse  apparently. 

4th.  I  do  not  know  whether  he  died  or  not,  with  the  disease 
he  complained  of,  when  I  knew  him ;  the  negro  was  worth 
something ;  how  much  I  do  not  know ;  I  do  not  recollect  of 
knowing  the  negro  any  more  after  that  time;  I  did  not  see 
the  negro  about  the  time  Jordan  purchased  hiiu. 

5th.  I  never  saw  the  gentleman  that  sold  the  negro,  and 
know  nothing  of  the  contract  between  the  parties,  nor  do 
not  know  any  thing  about  the  purchase,  or  the  conditions 
of  the  contract 

Interrogatory. — 1st  I  never  owned  the  negro. 

Azariah  DosSy  Catherine  M.  Jordan^  and  Elizabeth  JR. 
Harper. — 1st  Witness  Doss]  says  he  knows  the  defendant 
but  notplaintifE  The  other  twosay,they  are  acquainted  with 
plaintiff  and  defendant 

2d.  Witness,  Doss,  answers,  I  have  been  a  practicing  phy- 
sician, but  had  declined  the  practice  sometimes,  though  I 
frequently  practice  among  my  neighbors  gratuitously.  I  was 
called  on  by  defendant,  Jordan,  in  the  latter  part  of  the  sum- 
mer or  fall  of  1853,  to  examine  and  attend  upon  a  negro  man 
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by  the  name  of  Jim ;  I  do  not  know  from  whom  defendant 
purchased  said  negro,  only  from  report ;  defendant  purchased 
or  brought  him  home  in  the  latter  part  of  the  summer  or  at 
about  that  time,  of  1853. 

3d.  Witnesses  all  answer,  they  were  not  acquainted  with 
said  negro  at  the  time  defendant  brought  the  negro  home; 
and,  until  his  death,  from  the  time  of  our  first  acquaintance 
with  the  negro,  we  considered  him  afflicted  with  a  chronic 
disease,  and  died  with  the  same  disease;  defendant  purchased 
or  brought  the  negro  home  in  the  latter  part  of  the  summer, 
or  first  of  the  fall,  and  the  negro  died  the  spring  following,  in 
themonth  of  May ;  the  negro  was  diseased  from  the  time  de* 
fendant  brought  him  home  until  he  died ;  the  negro  was 
treated  kindly  and  humanely. 

4th.  The  negro  was  chronically  affected,  and  able  to  labor 
but  little,  at  the  time  defendant  brought  him  home,  and  in  a 
short  time  ceased  to  labor  any ;  was  confined  to  his  bed  all 
of  two-thirds  of  the  time  defendant  owned  him ;  He  was  afflic- 
ted chronically,  and  was  confined  two-thirds  of  his  time,  as 
above  stated;  he  died  in  the  month  of  May,  1854;  he  was 
treated  kindly  and  humanely;  we  (the  two  female  witnesses) 
attended  him,  with  others  of  defendant's  family;  witness 
Boss  with  Drs.  Robinson  and  Westmoreland  were  the  attend- 
ing physicians.  The  female  witnesses :  We  heard  Mr.  Wal- 
ton say  the  negro  threw  up  blood  while  he  owned  him ;  also 
that  defendant  offered  Walton  the  negro  and  two  hundred 
dollars  to  take  him  back ;  Mr.  Walton  refused  to  take  defend- 
ant's proposal,  and  stated  that  he  would  not  take  the  negro 
back  at  any  prica 

Cross  interrogatory. — ^Witness  Doss  answers,  the  nature 
and  symptoms  of  the  disease  of  which  the  negro  was  afflicted 
and  died,  were  as  follows,  to-wit :  tumefaction  of  the  abdo- 
men^ enlarged  and  indurated  liver,  soreness  and  great  pain 
and  palpitation,  even  severe  pain  on  thjs  slightest  touch  over 
the  r^ion  of  the  stomach,  and  left  lobe  of  the  liver,  and  end- 
ed in  death ;  the  time  of  the  death  of  the  patient  afflicted 
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with  this  disease^  is  indefinite ;  the  disease  is  curable  or 

incurable, according  to  the  stage  to  which  it  has  progressed; 

but  in  this  case  I  thought  it  incurable ;  it  affects  the  patient 

with  general  languor,  pain  and  inability  to  laborious  actions. 

James  L.  IsdelPs  interrogatories. — IsL  He  knows  the  par- 
ties. 

2d.  He  knows  a  negro  man  by  the  name  of  Jim,  once  the 
property  of  plaintiff;  he  sold  him  to  James  Jordan. 

3d.  I  know  nothing  of  the  constitution  of  said  negro  man 
while  in  possession  of  plaintiff;  canU  say  what  his  condition 
was  at  the  time  of  sale  to  defendant ;  I  sawthe  negro  man  while 
in  possession  of  defendant ;  he  was  drooping,  and  appeared  to 
be  in  very  bad  health ;  he  died  in  8  or  10  months  after  de- 
fendant bought  him;  can't  say  what  disease  he  died  o£ 

4th.  In  conycrsation  with  plaintiff  some  time  after  the  sale 
of  said  negro  to  defendant,  he,  plaintiff,  said  the  negro  was  de- 
ceitful, and  that  he  generally  gave  him  a  whipping,  which 
done  him  more  good  than  any  thing  else ;  we  were  talking 
about  the  negro  at  the  time  above ;  I  offered  him  two  hun- 
dred dollars  to  take  the  negro  back  from  defendant,  in  conse- 
quence of  his  unsoundness ;  he  said  he  had  sold  the  negro 
for  the  money,  and  nothing  else  would  do  him  but  the  mo- 
ney ;  we  were  at  Castleberry's  store,  below  Knoxville,  in 
Crawford  county ;  it  was  the  last  of  the  same  year  that  plain- 
tiff sold  the  negro. 

Cross  interrogatories. — 1st  He  answered,  he  never  knew 
plaintiff  before  the  time  of  the  conversation  with  him  at  Cas- 
tleberry's  store,  as  above  stated ;  he  was  talking  to  me ;  I 
went  to  see  him  about  the  negro,  for  the  purpose  of  getting 
him  to  take  him  back ;  I  told  Mr.  Jordan  I  would  swear  what 
I  have  about  the  matter ;  no  person  present,  &a 

Robert  fFestmor eland's  interrogatories. — 1st  I  am  ac- 
quainted with  defendant,  not  with  plaintiff 

2d.  I  practiced  medicine  on  a  negro  man  by  the  name  of 
Jim,  about  forty  or  forty-five  years  old ;  in  the  spring  of  1854 
I  practiced  medicine  on  him ;  I  was  then  and  now  a  practi- 
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cing  physician ;  I  attended  as  a  physician  ^  the  negro  was 
diseased ;  he  was  diseased  at  the  time  mentioned  above ;  I 
consider  the  disease^from  a  minute  diagnosis,  of  a  complica- 
ted nature ;  his  disease  was  chronic  hippatitis  hydrothorax ; 
from  the  appearance  of  the  negro,  I  considered  Uiat  he  had 
been  diseased  for  many  years. 

Sd.  I  believe  it  resulted  in  the  death  of  the  negro ;  when 
I  was  called  on  to  attend  on  him,  I  thought  it  very  doubt- 
ful whether  I  could  cure  him  or  not,  and  he  died  at  the  time 
of  my  attendance ;  the  time  of  the  attendance  was  the  time 
above  mentioned,  in  the  spring  of  1854;  I  was  employed  on 
conditions ;  the  condition  was  that  if  I  relieved  the  boy  so 
he  could  get  about,  I  was  to  receive  pay,  and  if  not,  I  was 
not  to  receive  pay ;  I  did  not  know  how  much  the  negro 
was  worth  at  the  purchase ;  at  the  time  of  the  attendance  to 
him  he  was  worth  nothing. 

5tb.  I  have  already  stated  the  nature  and  character  of 
the  disease,  and  further^  I  considered  the  negro  incurable  at 
the  time  I  attended  him ;  I  have  stated  fully  all  I  now  re- 
collect, 

Defendant  closed  and  plaintiff  introduced  : 

IfUerrogaiories  of  Ely  ah  M.  Amos  and  John  W.  Ellis. 

1st  We  know  the  parties. 

8d.  We  were  present  when  plaintiff  sold  defendant  a  cer- 
tain negro  man,  for  which  defendant  gave  plaintiff  his  note. 
Plaintiff  said  he  would  not  warrant  the  negro  to  be  sound  and 
defendant  did  not  require  it,  but  said  that  he  had  known  the 
negro  longer  than  the  plaintiff  had  known  him ;  cannot  state 
precisely  the  conversation,  but  knows  that  it  was  understood 
by  the  parties  that  said  negro  was  not  sold  as  sound  property. 

sd.  They  know  of  nothing  more  going  to  show  that  plain- 
tiff gave  defendant  full  information  with  regard  to  the  un- 
soundness of  said  negro.  Witness  Amos,  believes  that  he 
wrote  tho  note  and  bill  of  sale  for  said  negro,  but  does  not 
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now  remember  whether  in  said  bill  of  sale,  plaintiff  express- 
ly refused  to  warrant  said  negro  or  not  They  know  nothing 
that  will  benefit  plaintiff 

Cross-interrogatories. — 1st.  Witnesses  and  Ck>ikimissioneis 
are  present 

2d.  They  say  that  all  they  know  with  regard  to  represent- 
ations made  by  plaintiff  to  defendant^  are  set  fi»th  in  answer 
to  the  second  direct  interrogatory. 

3d.  They  do  not  remember  precisely  the  sum  given  for  the 
negrOy  but  believe  it  was  about  four  or  five  hundred  dollars ; 
and  do  not  remember  that  any  one  was  present  except  the 
parties  to  this  suit^  and  witnesses. 

4th.  They  do  not  know  any  thing  of  their  own  knowledge 
with  regard  to  the  negro's  ability  to  work,  but  were  present 
at  the  trade. 

5th.  They  cannot  state  any  more  of  the  conversation  than 
is  set  forth  in  answer  to  second  direct  interrogatory.  Plain- 
tiff has  talked  with  us  on  the  subject  during  the  past  year; 
they  know  of  nothing  that  will  benefit  defendant 

Interrogatory  of  Jesse  Dunn  and  Joel  Hancock. — 1st  Jes- 
se Dunn  answers  he  thinks  he  has  seen  plaintiff  and  knows 
defendant 

2d.  I  was  not  present  at  the  time  the  trade  was  made^  but 
heard  defendant  say,  next  morning,  what  he  did  give,  and 
thinks  it  was  four  hundred  and  fifty  dollars. 

dd.  The  morning  after  the  trade  was  made,  be  heard  de- 
fendant say  that  he  would  not  take  five  hundred  dollars  for 
the  boy,  and  appeared  to  be  very  well  pleased. 

Joel  Hancock  answers  to  the  first :  He  knows  defendant, 
but  never  saw  plaintiff 

2d.  He  heard  defendant  say  that  plaintiff  asked  defendant 
five  hundred  dollars,  but  he  would  not  give  him  that,  but  he 
said  he  gave  him  four  hundred  and  fifty  dollars ;  and  he  fiir- 
ther  said  that  he  was  willing  to  risk  that  amount  of  money 
on  the  health  of  the  negro. 
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dd  He  knows  nothing  more  that  will  benefit  plaintiff 
Here  the  plaintiff  closed. 

The  Ciourt  charged  the  jury^  among  other  things^  that  they 
must  find  for  the  plaintiff  the  whole  note  or  nothing ;  that 
there  was  in  this  case  no  evidence  to  enable  them  to  ascer- 
tain the  measure  of  abatement,  there  being  no  evidence  of 
the  actual  value  of  the  negro  at  the  time  of  sale.  That  the 
plaintiff  was  entitled  to  recover  the  whole  amount  of  the  note 
unless  the  defendant  was  deceived  and  injured^by  the  fraud- 
ulent misrepresentations,  artifice  or  concealments  of  the 
plamtiff,  in  relation  to  the  condition  of  the  negro. 

The  jury  found  for  the  defendant,  and  counsel  for  the 
plaintiff  moved  for  a  new  trial,  on  the  ground,  that  the  ver- 
dict was  contrary  to  law  and  evidence,  and  the  charge  of  the 
Court,  and  that  the  charge  itself  was  erroneous  and  contrary  to 
law. 

The  motion  for  a  new  trial  was  overruled,  and  counsel  for 
plaintiff  excepted 

Martin  ;  Tidwell  &  Wooten,  for  plaintiff  in  error. 

DoTAi.,  contra. 

By  the  Court — ^Litmpkin  J.,  delivering  the  opinion. 

It  is  not  right  that  the  plaintiff  should  recover  nothing  of 
the  defendant,  upon  the  proof  in  this  case.  When  the  seller 
lefEises  to  warrant  the  soundness  of  propert}"^,  but  on  the  con- 
trary, states  to  the  purchaser  that  it  is  unsound,  it  should  take 
very  strong  proof  to  relieve  him  from  the  payment  of  the 
money.  We  recognize  the  doctrine,  that  an  action  for  deceit 
will  lie,  not  only  where  the  seller  fails,  but  expressly  refuses 
to  warrant  the  property  as  sound,  but,  on  the  contrary,  repre- 
sents it  to  be  unsound.  But  in  the  latter  case,  we  repeat,  the 
testimony  should  be  much  stronger  than  in  the  former,  to 
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maintain  the  action.  Such  was  not  the  nature  of  the  evi- 
dence in  this  case. 

In  addition  to  this,  the  buyer  had  as  good,  if  not  a  better 
opportunity  of  knowing  the  condition  of  the  negro,  as  to 
health,  than  Walton.  And  so  he  admitted.  After  all,  what 
were  the  fraudulent  representations,  that  constitute  the  grav- 
amen of  this  complainant  ?  Why,  that  Jim  did  as  good,  if 
not  better  work  the  year  he  was  sold  than  a  yellow  fellow 
that  Walton  had  as  a  hirelimg.  And  that  he  was  a  good 
worker.  Have  these  statements  been  disproved?  If  so, 
how  ?  By  showing  that  soon  after  the  boy  was  sold,  his 
health  rapidly  declined ;  and  that  he  died  in  May,  1854,  hav- 
ing been  bought  the  August  before. 

Does  this  demonstate  the  falsehood  of  Walton's  represen- 
tations ?  The  proof  shows  that  the  negro  failed  fsister  thaa 
probably  either  Walton  or  Jordan  anticipated.  But  does  not 
make  out  necessarily,  a  case  of  deceit  against  Walton. 

True,  the  evidence  is  conflicting  to  some  extent,  still,  when 
carefully  compared,  it  will  be  found  that  the  allied  misrep- 
resentations of  Walton,  as  to  the  condition  of  the  slave,  are 
not  sufficiently  confuted.  And  when  we  take  into  conside- 
ration his  frank  admissions,  as  to  the  unsoundness  of  the  boy, 
his  refusal  to  warrant  him,  the  very  inadequate  price  paid, 
provided  the  negro  had  been  sound,  the  offer  of  Jordan  to 
pay  him  $250,  we  are  unwilling  that  a  general  verdict  for  the 
defendant  should  stand.  It  would  seem  that  justice  had  not 
been  done  in  this  case. 

Judgment  reversed 
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KotletMaddox  ei  oL  plaiDtiffs  in  error,  t*^.  ShadrackRows, 

Jb.,  defendant  in  error. 

It  was  veibally  agreed  between  the  father  and  a  son,  that  the  son  should  convey 
to  the  Ather  a  lot  of  land,  and  that  in  aonsideration  therefor,  the  father 
should  devise  to  the  son,  two  other  lou  of  land.  The  son  conveyed  his  lot  to 
the  Ikther ;  and  the  father  devised  his  two  lots  to  the  son  ;  but  the  will,  bf 
which  he  did  this,  had  but  two  witnesses  to  it,  ond  was  therefore  void. 

Held,  That  the  son  was  entitled  to  have  a  specific  performance  of  the  contract, 
from  the  representatives  of  the  father. 

In  Equity,  in  Troup  Superior  Court  Decision  on  demur- 
rer, by  Judge  Bull,  at  May  Term,  1857. 

This  bill  was  filed  by  Shadrack  Rowe,  Jr.,  against  Notley 
Maddox  and  others,  heirs  at  law  of  Shadrack  Rowe,  senior, 
deceased 

The  bill  in  substance,  alleges  that  complainant,  one  of  the 
sons  of  Shadrack  Rowe,  senior,  at  the  request  of  his  father,  who 
was  an  old  man,  lived  with  him  for  about  nineteen  years  previ- 
ous to  his  death,  attending  to  his  business,  and  managing  and 
overseeing  his  plantation  and  negroes,  and  that  his  father 
promised  to  pay  and  compensate  him  for  his  services,  by  a 
provision  in  his  last  will  and  testament ;  and  complainant 
avers  that  his  services  were  worth  one  hundred  and  seventy 
five  dollars  per  annum. 

The  bill  further  states  that  complainant  being  the  owner  of 
a  lot  of  land  in  Harris  county,  which  his  father  desired  that 
a  younger  son,  LaFayette,  should  have ;  it  was  agreed  that  if 
complainant  would  convey  said  lot  of  land  to  his  father,  for 
said  purpose,  that  he  would,  in  consideration  therefor,  devise 
and  give  to  him  in  his  last  will  and  testament,  two  other  lots 
which  were  specified  And  in  pursuance  of  this  agreement, 
complainant  executed  to  his  &ther  a  deed  convejring  to  him 
said  lot 

That  on  the  4th  September,  1850,  Shadrack  Rowe,  senior, 
made  his  last  will  and  testament,  and  in  pursuance  of  said 
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agreement^  therein  conveyed  the  lot  which  he  got  from  com- 
plainanty  to  his  son,  LaFayette  Rowe,  and  gave  and  devised 
to  complainant  the  two  lots,  as  understood  and  agreed  upon, 
at  the  time  before  stated.  Said  will  was  executed  in  the  pres- 
en(}e  of  two  witnesses  only,  testator  being  ignorant  of  the  law 
as  to  the  number  of  witnesses  necessary  to  a  will  of  real  es- 
tate. 

Said  Shadrack  Rowe  afterwards,  in  the  year  1853,  depar- 
ted this  life,  leaving  said  will  unrevoked,  and  prior  to  his 
death,  but  after  the  execution  or  making  said  will,  an  Act 
was  passed  by  the  Legislature  of  the  State  of  Greorgia,  requir- 
ing all  wills  and  testaments  of  personal,  as  well  as  of  real  es- 
tate to  be  attested  by  three  witnesses,  and  which  Act  went 
into  effect  and  operation  before  the  death  of  said  Shadrack 
Rowe,  senior.  That  by  said  will,  his  father  had,  in  porni- 
ance  of  their  contract,  made  certain  bequests  to  complainant, 
intended  as  a  compensation  for  the  long  continued  services 
of  complainant,  rendered  in  the  management  of  his  fiirm  and 
business,  which  provision,  although  inadequate  and  not 
equal  to  the  value  of  his  services,  complainant  was  willing 
to  receive  and  accept  as  a  full  dischai^  or  payment  theteerf', 
the  same  being  the  compensation  allowed  by  his  father. 

The  bill  further  alleges,  that  upon  presenting  said  will  for 
probate  before  the  Ordinary,  the  same  was  met  by  caveat 
from  Notley  Maddox,  and  some  other  of  the  heirs  at  law  . 
and  said  will  was  admitted  to  probate  as  to  the  personalty, 
but  rejected  as  to  the  real  estate;  and  from  tfie  judgment  of 
the  Ordinary,  the  heirs  at  law  have  appealed,  and  the  cause 
is  now  pending  in  the  Superior  Court  of  Harris  county. 

The  complainant  distinctly  alleges  and  charges  that  all  the 
children  and  heirs  at  law  of  Shadrack  Rowe,  senior,  knew 
the  fiu^ts  above  stated,  and  that  he  is,  by  contraet^  and  for  a 
full  and  valuable  consideration,  entitled  to  the  two  lots  of 
land ;  that  he  paid  for  them  as  aforesaid ;  that  his  fiitber 
wished  and  endeavored  to  perform  said  contract,  and  died 
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under  the  belief  that  he  had  secured  titles  to  said  lots  to  com- 
plainant. 

The  bill  further  states  that  Notley  has  applied  for  letters  of 
administration  on  the  estate  of  said  Shadrack,  with  the 
view  and  intention  of  distributing  the  two  lots  of  land  claimed 
by  complainant)  as  a  part  of  the  estate  of  said  Shadrack 
Rowe,  senior. 

The  bill  prays  that  the  heirs  and  distributees  of  Shadrack 
Rowe,  senior,  may  be  required  and  decreed  to  relinquish  to 
complainant  their  title,  as  heirs,  to  said  two  lots  of  land,  and 
to  perform  specifically,  said  contract.  That  Maddox  and  his 
confederates  be  enjoined  from  disturbing  the  possession  of 
complainant  to  said  land ;  that  they  be  enjoined  from  apply- 
ing for  or  receiving  letters  of  administration,  and  that  the 
will  thus  defectively  executed  be  established  as  a  deed,  for  a 
valuable  consideration. 

The  defendants,  Notley  Maddox  and  wife,  Lydia  Harrison, 
Sarah  Turner,  and  Alcey  Foles  answered  the  bill.  But  the 
case  coming  on  to  be  heard,  defendants  moved  to  dismiss 
the  bill  on  a  general  demurrer,  for  want  of  equity.  After  ar- 
gument the  Court  overruled  the  demurrer  and  sustained  the 
bill,  and  counsel  for  defendants  excepted. 

Ramsev  &  Kino,  for  plaintiffs  in  error. 

B.  H.  Hill,  and  Mobley  &  Hill,  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  Shadrack  Rowe,  the  complainant  in  the  bill,  entitled 
to  have  a  specific  performance  of  his  father's  promise  to  de- 
vise to  him,  the  two  lots  of  land  mentioned  in  the  bill  ?  If 
he  WBS^  there  is  equity  in  the  bill ;  and  if  there  is  equity  in 
the  bill  the  overruling  of  the  demurrer  was  right 

It  is  a  general  principle,  that  part  performance  of  a  verbal 
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^  contract  or  sale  of  land''  takes  the  contract  or  sale  out  of 
the  statute  of  frauds.  This  principle  has  been  recognized 
and  acted  on,  by  this  Court  Gilmore  vs.  Johnston  ei  aL  14 
Ga,  /?.  683;  and  see  Sto,  Eq.  §  759,  et  seq. 

In  the  present  case  the  '^contract"  on  one  side  was,  that 
the  son  should  convey  a  lot  of  land  to  the  father.  And  the 
son,  accordingly,  conveyed  the  lot  to  the  father. 

Now,  unless  we  allow  an  ''action"  of  some  kind,  to  be 
brought  upon  the  ''contract,"  by  the  son,  he  will  lose  this 
land  without  recompense,  and  the  father,  or  bis  heirs,  will 
gain  it  without  cost  Such  a  result  would  amount  to  a  firiiLud 
on  the  son,  by  the  father,  or  his  heirs. 

The  statute  of  frauds  was  not  made  to  be  used  as  the 
means  of  perpetrating  fraud.  It  was  made  for  the  opposite 
purpose. 

It  is  necessary,  then,  to  say,  that  an  "action"  of  some  sort, 
may  be  brought  by  the  son  on  this  verbal  '^contract"  And 
there  does  not  seem  to  be  any  reason  why  this  action  should 
not  be  one  for  a  specific  performance.  The  statute  will  tol- 
erate that,  as  easily  as  it  will  any. 

There  is  also  in  the  present  case,  this  fact:  The  &ther 
made  in  writing,  what  he  thought  was  his  will,  and  in  that 
writing,  he  said,  that  he  gave  the  two  lots  of  land  in  contro- 
versy, to  the  son.  The  contract,  on  his  side  was,  that  he 
should  give  these  two  lots  to  the  son.  Here,  then,  is  a  wH- 
ting  that  may  serve  to  help  to  prove  the  contract  The  case 
is  such,  therefore,  that  it  is  not  left  wholly  at  the  mercy  of 
parol  evidence.  True,  this  writing  was  void,  as  a  will,  but 
that  did  not  prevent  it  from  being  good,  to  help  to  prove  the 
contract    2  P.  W.  244.    See  Com.  Dig.  ^Chanctry^^  2.  C.  4. 

In  this  respect,  at  least,  this  case  differs  from  Robson  vs. 
Harwell  and  wife^  6  Ga.  R.  589,  and  from  Milter  and  others 
vs.  Cotton  and  others^  5  Ga.  R.  341. 

In  conclusion,  I  must  say  for  myself,  that  I  doubt  extreme- 
ly whether  this  case^is  not  one  of  those  which  the  statute  of 
frauds  expressly  excepts  from  its  operation.    By  the  8th  sec- 
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tion  of  that  statute,  it  is  "provided,"  "that  where  any  convey- 
ance shall  be  made  of  any  lands  or  tenements  by  which  a 
trust  or  confidence  shall  or  may  arise  or  result  by  the  impli- 
cation or  construction  of  law"  "then,  and  in  every  such  case, 
such  tnistor  confidence  shall  be  of  the  like  force  and  efiect 
as  the  same  would  have  been  if"  the  "statute  had  not  been 
made." 

When  there  is  an  agreement  or  contract  for  the  sale  of 
lands,  the  vendor  becomes  a  trustee  of  the  land,  for  the  ven- 
dee.   This  is  a  principle  which  will  not  be  denied. 

Now  this  trust  thus  acquired  by  the  vendee,  must  be  a 
trust  that  arises  or  results  "by  the  implication  or  construction 
of  law."  There  is  no  other  way  by  which,  it  can  get  into 
existence.  The  contract  or  agreement  of  purchase,  does  not 
si^  that  there  shall  be  this  trust 

And  in  the  present  case,  there  was  a  "conveyance,"  viz : 
from  the  son  to  the  father,  and  it  was  by  means  of  that  con- 
Ye]rance,  that  the  agreement  or  contract  became  one  that  was 
binding  by  the  law  as  the  law  stood  before  the  time  of  the 
statute  of  frauds.  It  may,  therefore,  be  said,  that  this  con- 
vejrance  was  that  thing  "by  which"  the  trust  arose  or  re- 
sulted. 

If  so  the  trust  is  one  that  is  expressly  excepted  from^he 
operation  of  the  statute  of  frauds,  by  the  statute  itself. 

Upon  the  whole  we  think  that  the  son  was  entitled  to  have 
the  contract  specifically  performed,  and  therefore,  we  think 
that  the  Court  below  was  right  in  overruling  the  demuner 

Judgment  affirmed. 
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Frances  Walker,  plaintiff  in  error^  vs,  James  M.  Spullock, 
Superintendant  of  the  Western  and  Atlantic  Railroad,  de- 
fendant in  error. 

The  Act  of  the  5th  of  March,  1850,  entitled  '*  An  Act  to  define  the  liabaitietof 
the  several  Railroad  Companies  of  this  State,  for  injury  to  penoiu  or  juroper- 
ty,  to  prescribe  in  what  counties  they  may  be  sued,  and  bow  served  with 
process/'  docs  not  apply  to  the  Western  and  Atlantic  Railroad. 

Case,  in  Fulton  Superior  Court.  Decision  on  demuner, 
by  Judge  Bull,  at  April  Term,  1857. 

This  was  an  action  on  the  case,  brought  by  Frances  Walker, 
the  widow  of  Berryman  Walker,  deceased,  against  James  AL 
Spullock,  Superintendant  of  the  Western  and  Atlantic  Rail- 
road. 

The  declaration  alleges,  that  said  Berryman  Walker,  the 
late  husband  of  plaintiff,  was  hired  and  employed  on  said 
road.  That  while  in  the  service  of  the  defendant  and  em- 
ployed on  said  Road,  her  husband  was  killed  by  the  careless, 
negligent,  and  improper  conduct  of  other  employees  and 
servants  of  said  road,  to-wit,  on  26th  of  September,  1855, 
whereby  she  has  been  deprived  of  the  society,  company  and 
assistance  of  her  said  husband,  and  is  otherwise  greatly  in- 
jured, and  has  sustained  damages  to  the  amount  of  twenty 
thousand  dollars. 

The  defendant  demurred  to  plaintiff's  declaration,  on  the 
grounds: 

1st.  Because  plaintiff  is  not  the  executor,  administrator  or 
legal  representative  of  Berryman  Walker,  deceased. 

2d.  Because,  said  Berryman  Walker,  at  the  time  of  the 
committing  of  the  supposed  wrong  and  injury  by  defendant 
was  an  employee  and  fellow-servant  with  all  the  other  em- 
ployees, servants  and  officers  of  the  said  Western  and  Atlan- 
tic Railroad. 
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3d.  Because  no  statute  or  law  of  this  State,  giving  an  ac- 
tion* or  remedy  when  the  party  was  killed,  or  died  before  suit 
brought,  applies  or  was  intended  to  apply  to  the  Western 
and  Atlantic  Railroad. 

After  argument,  the  Court  sustained  the  demurrer,  on  each 
and  all  the  grounds  therein  mentioned,  and  dismissed  plain- 
tiff's action.  To  which  decision  and  judgment,  counsel  for 
plaintiff  excepts: 

Underwood,  Hammond  and  Son,  for  plaintiff  in  error. 

OvERBT  &  Bleckly,  for  defendant  in  error. 

By  the  Court — Bennino,  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  sustaining  the  demurrer  to 
the  declaration  ? 

One  of  the  grounds  of  the  demurrer  is,  that  ''no  statute 
or  law  of  this  State,  giving  an  action  or  remedy  when  the 
party  was  killed,  or  died,  before  suit  brought,  applies,  or  was 
intended  to  apply  to  the  Western  and  Atlantic  Railroad." 

The  counsel  for  the  plaintiff  in  error,  insist,  that  such  a 
statute  of  this  State  does  apply  to  that  road,  viz :  the  statute 
of  the  5th  of  March,  1856,  entitled,  "  An  Act  to  define  the  lia- 
bility of  the  several  Railroad  Companies  of  this  State,  for 
injury  to  persons  or  property,  to  prescribe  in  what  counties 
they  maybe  sued,  and  how  served  with  process." 

Does  this  statute,  then,  apply  to  the  Western  and  Atlantic 
Railroad  ? 

We  think  not.  In  the  title,  as  we  have  seen,  it  speaks  on- 
ly of  ''Railroad  Companies."     In  the  body  it  does  no  more. 

The  Western  and  Atlantic  Railroad  is  not  a  Railroad  Com- 
pany. That  railroad  is"a  piece  of  property  belonging  to  the 
State,  and  administered  by  the  agents  of  the  State. 

It  was  argued  for  the  plaintiff  in  error,  that  the  statute  is 
a  remedial  statute,  and  that  the  rule  which  requires  remedial 
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statutes  to  be  construed  liberally,  would  require  this  statute 
to  be  so  construed,  as  to  make  it  apply  as  well,  to  the  Wes- 
tern and  Atlantic  railroad,  as  to  the  other  railroads  in  the 
State. 

But,  in  the  first  place,  the  general  rule  where  the  State  is 
the  party  doing  the  injury,  is,  that  there  is  no  judicial  reme- 
dy of  any  sort.  The  State  cannot  be  sued.  This  is  the 
general  rula 

In  the  second  place,  this  act  gives  rights^  as  well  as,  reme- 
dies. By  the  old  law,  the  railroad  companies  were  not  lia- 
ble to  their  agents  for  injuries  to  those  agents^  occasioned  by 
the  negligence  of  their  fellow-agents. 

We  think,  then,  that  the  act  does  not  apply  to  the  Western 
and  Atlantic  Railroad ;  and  therefore,  that  the  decision  of 
the  Court  below,  sustaining  the  demurrer,  was  right 

It  may  be  remarked,  that  there  exists  another  reason,  why 
this  act  does  not  support  the  declaration.  The  act  was  not 
in  existence  when  the  alleged  injury  happened.  And  the 
words  of  the  act,  are  not  such  as  to  require  the  act  to  haire 
a  retroactive  operation. 

Judgment  affirmed. 


Smith  H.  Griffin,  plaintiff  in  error,  j.  Edward  BL  Evaks. 

defendant  in  error. 

When  a  negotiable  note  is  pleaded  as  a  set-ofi)  the  presumption  is,  that  the  de* 
fendaat  was  the  bonaJitU  holder,  at  the  commencement  of  the  actioa,  tf  ^ 
the  onus  is  upon  the  plaintiff  to  show  the  contrary. 

Assumpsit,  in  Fayette  Superior  Coiurt.    Tried  before  Judge 
Bull,  at  March  Term,  1857. 
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Edward  H.  Evans  brought  assumpsit  against  Smith  H. 
OriffiOi  on  a  promissory  note  for  forty-two  dollars,  dated  17th 
November,  1852,  payable  to  plaintiff  or  bearer^  on  the  25tli 
December  thereafter.  The  suit  was  instituted  4th  August, 
1854. 

The  defendant  pleaded  the  general  issue ;  and  further,  filed 
a  plea  of  set  off,  claiming  that  plaintiff  was  indebted  to  him 
the  sum  of  forty-three  dollars  and  eighty-six  cents,  by  note 
and  account  The  note  was  payable  to  Rogers  &  Spencer, 
or  bearer,  and  was  for  $18  60,  due  one  day  after  date,  and 
dated  13th  April,  1850. 

Plaintiff  read  the  note  and  closed 

Defendant  then  offered  the  note  referred  to  in  his  plea  of 
set-off.  Plaintiff  objected  to  its  introduction,  unless  defend- 
ant would  first  show  that  the  note  was  transferred  to  him 
before  its  maturity,  and  before  the  commencement  of  the 

auit 

The  Court  sustained  the  objection,  to  the  extent,  that  de- 
fendant must  show  that  he  had  the  note  in  his  possession 
at  the  commencement  of  the  suit 

Defendant  then  offered  in  evidence,  the  credits  endorsed 
on  the  note,as  follows:  ^'Rec'don  the  within  note,  five  dol- 
dollars.  Feb.  20,  1851."  ^'Rec'd  on  the  within  note,  one 
doUar.    25th  March,  1851." 

He  also  introduced  a  witness,  who  testified,  that  he  was 
acquainted  with  the  hand- writing  of  defendant,  and  firom  his 
knowledge  of  it,  said  credits  were  in  his  hand- writing. 

Upon  this  testimony,  the  Judge  admitted  the  note,  and 
defendant  closed. 

Plaintiff  in  reply,  offered  his  attorney,  J.  S.  Blalock,  Edq.r 
who  testified,  that  he  was  acquainted  with  the  hand- writing 
of  defendant,  and  from  his  knowledge  of  the  same,  he  did 
not  believe  the  entries  on  said  note  were  in  the  hand-writing 
of  defendant 

The  Court  charged  the  Jury,  that  before^  the  'defendant 
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could  be  allowed  the  amount  of  the  note  plead  as  a  set-ofl^ 
be  must  show  that  he  had  possession  of  it  at  the  commenoe- 
ment  of  the  suit,  and  they  must  determine  that  fact  from  the 
evidence. 

That  the  law  would  not  presume  a  negotiable  instrument^ 
payable  to  bearer,  was  transferred  before  maturity^  wbea 
plead  as  a  set-ofT. 

To  which  charge  the  defendant  excepted. 

Thejury  found  for  the  plaintiff,  the  full  amount  of  the 
note  suod  on. 

And  defendant  excepts,  and  tenders  his  bill  of  ezceptiomi 

Stone,  for  plaintiff  in  error. 
Blalock,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opioion. 

The  question  in  the  case  is,  when  a  negotiable  Dole  ii 
pleaded  as  a  set-off,  on  whom  docs  the  burden  of  proof  leit, 
to  show  that  the  defendant  was  in  possession  of  the  paper 
at  the  time  the  action  was  commenced? 

It  is  a  well  settled  rule,  that  every  holder  of  a  n^otiabb 
note  is  considered,  prbnafacity  to  be  a  Aona^die holder;  that 
is,  he  is  presiuned  to  iiave  taken  it  before  dua  YiencQy  in  aa 
action  by  au  indorsee,  against  the  maker  of  a  promissory 
note,  if  payment  to  the  original  payee  is  relied  on,  the  omw 
is  upon  the  defendant  to  show  that  the  money  was  paid  b^ 
fore  the  note  was  transferred.  Chitty  onBill^j  948  ;  5  Matt, 
Rep.  335. 

Why  should  not  the  same  rule  prevail  in  favor  of  the  de- 
fendant, under  the  plea  of  a  set-off,  which  is  but  a  cross  ae- 
tion  against  the  plaintiff?    We  see  no  reason  to  the  contrary. 

Judgment  roversed.  * 
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Jacob  M.  Bbooks,  caveator,  plaintiff  in  error,  vs.  Nanct  C. 
Duffell,  propouuder,  defendant  in  error. 

At  tbe  time  when  the  witneases  to  a  will,  subscribed  it.  a  door-shutter  inter- 
rened  between  them  and  the  ti':«tator,  and  made  it  impossible  for  him  to  see 
them,  except  by  changing  his  plare,     lie  did  not  change  his  place. 

JEMdf  that  the  will  was  not  "attested  and  subscribed  in  the  presence"  of  the 
testator. 

Caveat  to  will,  in  Fayette  Superior  Court.  Tried  before 
Judge  Bull,  at  March  Term,  1857. 

A  paper  purporting  to  be  the  last  will  and  testament  of 
Thomas  H.  Duflell,  deceased,  was  propounded  for  probate  id- 
•olemn  form  of  law,  before  the  Ordinary  of  Fayette  county^ 
fcy  the  executrix,  Nancy  C.  Duflell. 

Jacob  M.  Brooks,  who  was  the  husbrnd  of  Rachel  L.,  a 
iaughter  of  deceased,  filed  the  following  caveat  against  ad- 
mitting said  will  to  probate  and  record,  to- wit: 

IsL  For  that  said  deceased,  at  the  time  of  making  said 
pretended  will,  was  not  of  sound  and  disposing  mind  and 
Viemoiy. 

2d.  For  that  said  deceased  did  not  execute  said  pretended 
will  freely  and  voluntarily,  and  of  his  own  accord. 

3d.  For  that  said  deceased  was  fraudulently  persuaded, 
tnd  unduly  interfered  with  and  importuned  by  his  wife,  tbe 
principal  legatee  and  executrix  of  said  pretended  will;  dic- 
tating its  provisions,  and  constraining  deceased  to  make  said 
pretended  will ;  that  ho  might  thereby  have  some  peace  and 
^uiet  in  his  last  sickness. 

4th.  For  that  (he  mind  of  deceased,  at  the  time  he  execu- 
ted said  paper,  was  very  weak  and  imbecile,  and  fraudulent 
practices  were  employed  by  his  wife  to  induce  him  to  make 
the  unreasonable  and  unjust^dasposition  of  his  property  as 
eontained  in  said  will. 

The  Ordinary  pronounced  in  favor  of  the  paper  propound- 
ed as  the  last  will  and  testament  of  Thomas  H.  Duffell, 
and  admitted  the  same  to  probate,  and  the  caveator  appealed. 
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Bri^  of  Evidence : 

Varney  A.  GaskiUy  one  of  the  subscribing  witnesses,  testi- 
fied that  he  saw  Thomas  H.  Duffell  execute  the  paper  .pro^ 
pounded,  and  that  he  signed  it  as  a  witness ;  that  in  his 
opinion,  testator  was  of  sound  and  disposing  mind  at  the 
time;  witness  was  sent  for  to  write  the  will;  when  he  got  to 
testator's  house  he  informed  him  that  he  had  come  to  write 
his  will ;  he  took  his  seat  by  the  side  of  the  bed,  and  with 
his  pencil,  took  down  the  items  as  testator  gave  them  out  to 
him,  and  he  then  went  to  the  other  side,  and  wrote  out  the 
will;  that  the  items  and  bequests  were  all  dictated  by  de- 
ceased, and  the  disposition  of  his  property  was  in  accordance 
with  what  deceased  had  some  time  before  informed  witness 
he  intended  as  to  the  disposition  of  his  estate;  deceased  was 
loading  his  wagon,  and  in  the  act  of  removing  to  Alabama 
when  he  was  taken  sick. 

Thomas  C,  Matthews^  testified  that  he  attested  the  will; 
that  when  he  got  to  the  house,  Mr.  Gaskiil  was  writing  the 
will ;  when  it  was  prepared,  deceased  was  raised  up,  and  was 
unable  to  write  his  name  ;  his  wife  inquired  if  it  would  do 
for  him  to  make  his  mark,  on  some  hesitation,  Mr.  Gaskiil 
decided  that  it  would,  and  held  deceased's  hand,  and  assisted 
him  to  make  his  mark  ;  witness  took  the  will  when  he  went 
to  sign  it,  and  stepped  to  the  door  for  the  purpose  of  the  iighf^ 
as  it  was  late  in  the  evening,  and  ratlier  dark  in  the  house,  and 
signed  the  will  as  a  witness;  deceased  was  in  his  bed  in  the 
corner  of  the  house ;  the  door-shutter  opening  back  against 
the  end  or  head  of  the  bed ;  that  the  shutter  of  the  door,  from 
the  position  of  deceased's  head,  would  have  prevented  bim 
from  seeing  witness  sign  the  will ;  deceased  was  very  sick, 
and  did  not  notice  any  thing  that  was  going  on;  never  spoke 
from  the  time  witness  got  to  his  house,  except  when  he  was 
raised  to  execute  the  will,  said,  "I  cannot"  or  "I  cannot 
write."  After  the  will  was  executed  and  attested,  and  wit- 
ness and  Mr.  Brassell,  another  witness,  were  in   the  act  of 
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leaving  the  house,  Mr.  Gaskill  spoke  to  deceased,  and  said, 
^'I  suppose,  brother  Dutfell,  this  is  your  will/'  holding  it  up 
in  his  band;  to  which  deceased  replied,  ^whose?  toAomP' 
Witness  was  of  opinion  that  testator  was  not  of  sound  and 
disposing  mind  when  he  executed  the  will,  or  that  he  knew 
anything    tliat  was  doing,  in  relation  to  his  property. 

John  C.  Brasselly  testifies,  that  he  attested  the  will ;  he 
was  requested  to  go  to  the  house  of  testator,  by  testator's  son ; 
when  he  got  there,  Mr.  Gaskill  was  writing  the  will;  testator 
was  raised  up  in  bed  to  sign  the  will,  but  was  unable  to  do 
so;  Mr.  Gaskill,  on  being  asked  by  testator's  wife,  if  it 
would  do  for  him  to  make  his  mark,  stated  that  it  would, 
and  took  hold  of  testator's  hand  or  the  pen,  and  assisted  him  to 
make  his  mark ;  the  witnesses  signed  the  will  in  the  door  for 
the  benefit  of  the  light,  as  it  was  late  in  the  evening  and  some* 
what  dark  in  the  room  at  the  time  witnesses  were  signing ; 
testator  was  lying  on  his  bed,  situated  in  the  corner  of  the 
house ;  his  head  at  the  end  next  the  corner ;  the  door-shut^ 
ter  opening  back  against  the  head  of  the  bed  ;  it  might  have 
been  possible  for  testator  to  have  seen  the  witnesses  sign  the 
will,  but  not  in  his  actual  position,  and  without  changing  his 
position  ;  that  he  is  of  opinion,  from  the  condition  of  testa- 
tor, that  he  was  not  of  sound  and  disposing  mind  at  tho 
time  he  executed  the  will ;  that  he  did  not  seem  to  notice 
or  know  anything  that  was  going  on  ;  did  not  hear  him 
epeak  during  the  time  the  will  was  preparing,  or  when  it  was 
executed. 

Dr.  P.  //.  Brasselly  testifies,  tliat  he  was  the  physician  in 
attendance  upon  testator  during  his  last  sickness;  hisdisease 
was  pneumonia ;  testator's  mind  at  times,  during  his  sick« 
ness,  was  wandering;  visited  him  in  the  morning  of  the 
day  the  will  was  executed,  w&  again  in  the  evening  of  the 
same  day,  but  after  the  will  %iii8  made.  Testator  grew  worse 
all  the  time  of  his  sickness,  but  was  worse  on  some  days  than 
others,  and  was  worse  on  the  day  he  signed  the  will ;  bad 
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no  conversation  with  him  on  the  evening  after  the  will  was 
executed,  except  as  to  his  case  ;  his  answers  to  inquiries 
touching  his  case,  were  rational ;  witness  is  of  opinion,  from 
bis  condition,  that  it  is  very  doubtful  whether  he  was  of 
sound  and  disposing  mind  on  that  day ;  the  attack  of  the  dis- 
ease was  violent  at  the  start,  and  continued  with  but  slight 
intermission  till  his  death. 

Reuben  /?.  Roger ,  testifies,  that  he  was  at  the  house  several 
times  during  the  day  the  will  was  executed,  but  was  not 
present  when  the  will  was  made;  deceased  was  very  sick  on 
that  day;  did  not  appear  to  notice  anything  that  was  going 
on  during  that  day ;  did  not  have  any  conversation  with 
bim  on  that  day,  that  he  recollected  of;  had  known  him  be- 
fore that  time,  during  his  sickness,  to  be  out  of  his  proper 
mind,  from  the  way  he  talked ;  he  often  spoke  disconnected- 
ly and  without  any  meaning  or  sense ;  did  not  believe,  from 
the  low  condition  of  the  testator,  that  he  was  of  sound  and 
disposing  mind  on  the  day  he  executed  the  will. 

John  H,  Corley^  examined  by  commission,  testifies,  that 
he  was  present  on  the  day  the  will  was  executed  ;  the  Rev. 
V.  A.  Gaskill  and  Mr.  Rogers,  were  present;  Rogers,  occa- 
sionally; Mr.  J.  Brassell  was  present  at  the  execution,  to  the 
best  of  witness'  recollection ;  thinks  Mr.  Duffell  was  of  sound, 
disposing  mind  and  memory;  never  heard  testator  give  any 
instructions  for  writing  his  will ;  Mr.  Gaskill  was  writing  the 
will  when  witness  went  into  the  room  ;  saw  nothing  in  testa- 
tor going  to  show  fhat  he  was  not  of  sound  and  disposing 
mind  and  memory;  in  witness'  judgment  he  was  of  as  sane 
mind  as  ever  before,  and  my  judgment  is  founded  upon  the 
attention  he  gave  to  the  reading  of  his  will  and  his  conver- 
sation. 

John  W.  B asset t J  testifies, aHt  in  the  month  of  July  or 
August,  1853,  he  heard  Thomas  Duflfell  speak  of  making  i 
disposition  of  his  property,  at  which  time  he  said,  that  he  in- 
tended to  leave  his  wife  a  plenty  to  support  her  and  her  child 
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Nancy  Thomas;  he  did  not  say  who  was  to  have  the  bal- 
ance of  his  property ;  he  said  that  his  daughter  Rachel 
riiould  have  no  part  of  his  property,  for  the  reason  that  she 
had  married  Jake  Brooks  contrary  to  his  wishes,  and  he  did 
not  intend  that  Brooks  should  control  any  part  of  his  proper- 
ty; knows  nothing  more. 

Beheihalen  B.  Cor/ey^  testifies,  that  she  was  intimately 
acquainted  with  deceased ;  was  present  when  he  made  his 
will;  docs  not  recollect  the  day  of  the  month,  but  it  was 
the  third  day  after  he  was  taken  sick;  was  there  from  the 
first  of  his  sickness,  and  waited  on  him  until  his  death  ;  he 
was  in  his  right  mind  as  well  as  he  ever  was  in  his  life;  he 
said  that  his  oldest  son  had  his  part,  and  his  daughter.  Brooks^ 
wife,  married  against  his  will,  and*  Brooks  had  abused  him, 
and  he  neverintended  to  give  her  any  of  his  property ;  thinks 
his  capacity  was  sufficient  to  make  a  will,  for  while  Mr.  Gas* 
kill  was  writing  the  will,  Mr.  DufTell  told  me  he  had  gotMn 
Gaskill  to  write  his  will,  for  he  wanted  one  written,  for  if  he 
lived  it  would  do  no  harm,  and  if  he  died,  he  wanted  to 
know  who  got  the  benefit  of  his  labor. 

Cross-examined. — She  was  present  when  the  will  was 
made ;  never  heard  any  conversation  between  Mrs.  Duffell 
and  her  husband,  during  his  sickness,  about  his  will ;  never 
heard  any  conversation  between  Mr.  Gaskill  and  the  widow, 
concerning  the  will;  am  a  sister  of  the  widow  of  the  deceas- 
ed; know  of  nothing  that  will  benefit  Brooks,  for  I  have 
heard  deceased  say,  that  he  never  intendqjl  to  give  him  any- 
thing. 

Dr.  George  H.  Page^  testifies,  that  he  was  acquainted 
with  Thomas  Duffell,  and  attended  him,  in  company  with 
Dr.  Brassell,  in  his  last  sickness;  visited  him  five  or  six  times 
on  the  19th,  20th  and  2l8t^M|of  December,  1853,  and  on 
other  days  after  that  time,lHpbr  the  25th ;  stayed  from  the 
night  of  the  20th,  until  in  the  evening  of  the2Ist;  at  some  times 
he  was  rational  and  sometimes  he  was  not ;  when  he  was  ra- 
tional, he  was  of  sound  and  disposing  mind,  and  when  he  was 
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not  rational,  he  was  not  of  sound  and  disposing  mind ;  thinkB 
his  mind  was  in  a  worse  condition  on  the  21st  than  at  any 
other  period  of  his  illness,  and  was  of  less  disposing  mind 
on  that  day,  than  at  any  other  time  that  I  visited  him.  Ou 
the  19th,  he  talked  rationally,  and  thinks  was  of  disposing 
mind  on  that  day ;  had  a  conversation  with  him,  by  the  so* 
licitation  of  his  wife,  in  relation  to  making  his  will ;  this 
was  on  the  21st  December,  in  the  morning ;  I  advised  him 
not  to  make  a  will  which  he  said  be  thought  was  best;  left  him 
with  that  understanding  between  him,  his  son  and  wife,  and 
think  if  I  had  remained,  he  would  not  have  made  a  will; 
and  think  by  his  not  doing  what  he  then  wished  to  do,  and 
being  so  easily  changed,  that  he  was  not  of  sound,  disposing 
mind  on  the  21st  December,  1853. 

Cross-examined: — Attend  on  him  with  Dr.  Brassell,  durinig 
his  last  sickness ;  visited  him  from  the  19th  till  after  the  25th 
December,  1853  ;  visited  him  on  the  19th,  he  was  very  uck; 
his  disease  was  pneumonia  ;  visited  him  five  or  six  times, 
sometimes  as  long  as  twenty-four  hours,  and  never  less  than 
six  hours;  had  several  talks  with  him;  sometimes  he  was 
rational,  and  at  other  times  he  was  not ;  went  to  his  house 
the  evening  of  the  20th  Dec,  and  left  in  the  evening  of  the 
2l8t5  he  knew  his  family  on  that  day;  his  wife  and  chil- 
dren. 

The  testimony  being  closed,  the  Court,  amongst  other 
things,  charged  the  jury,  that  the  object  of  the  law  in  requir- 
ing the  witnesses  to  sign  in  the  presence  of  the  testator,  was 
to  prevent  the  substitution  of  another  instrument  in  the  place 
of  the  genuine  one,  and  to  exclude  all  doubt  as  to  the  identi- 
ty of  the  testator  and  witnesses,  but  if  the  proximity  of  the 
witness  to  the  testator  is  so  immediate  as  to  prevent  such  a 
fraud,  a  door-shutter  or  a  bei^n||un  intervening  the  testa- 
tor and  the  witnesses,  at  the  fljj^Httioment  of  signing  by  the 
witness,  would  not,  in  his  opin^S,  vitiate  the  will,  if  all  the 
parties  were  conscious  of  what  was  being  dona 
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The  jury  returned  a  verdict,  finding  the  paper  propounded 
to  be  the  last  will  and  testament  of  Thomas  Duffell. 

Caveator  moved  for  a  new  trial  on  the  following  grounds, 
viz: 

l8t  Because  the  verdict  of  the  jury  was  contrary  to  the 
eyidence. 

2d  Because  the  verdict  was  contrary  to  law. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
object  of  the  law  in  requiring  the  witnesses  to  sign  in  the 
presence  of  the  testator,  was  to  prevent  the  substitution  of 
another  instrument  in  place  of  the  proper  will,  but  if  the 
proximity  of  the  witnesses  to  the  testator  is  such  as  to  prevent 
such  fraud,  a  door-shutter  or  window  curtain  intervening 
the  testator  and  witnesses,  would  not,  in  the  opinion  of  the 
Court,  vitiate  the  will. 

The  Court  overruled  the  motion  for  a  new  trial,  and  conn- 
sel  for  caveator  excepts. 

HuiE  &  Conner,  for  plaintiff  in  error. 

Stone,  for  defendants  in  error. 

By  the  Court. — Benmng,  J.  delivering  the  opinion. 

We  do  not  see  how  io  distinguish  this  case  from  Robinson 
fy  Wood  vs.  King  and  others^  6  Gtf.,  539.  In  both  cases 
the  witnesses,  when  they  subscribed  the  will,  were  where 
ihey  conld  not  be  seen  by  the  testator,  a  wall  intervening  in 
that  case,  a  door-shutter  in  this. 

We  think,  therefore,  that  the  charge  of  the  Court  was 
wrong,  and  consequently,  that  there  ought  to  be  a  new  triaL 

It  is  unnecessary  to  consider  the  other  grounds  of  the  mo- 
lion  for  a  new  trial,  they  depend  upon  the  evidenca 

Judgment  reversed* 
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Thb  American  Colonization  Society,  plaintiff  in  error,  mr. 
Lucius  J.  Gartrell,  adm'r,  defendant  in  error. 

By  its  charter,  the  American  Colonizution  Socit*ty  is  authorized  and  empowered 
to  receive  property  by  bequest  or  otherwise,  and  to  u:«eor  dispose  of  it,  at  its 
discretion,  '*  for  the  purpose  of  colonizing,  with  their  own  con.«ent,  la  Africa, 
the  free  people  of  color  rcitiding  in  the  United  States;  and  for  no  other  pur- 
pose whatever.'^  Francis  Gideon  bcqiionthed,  by  hi^  will,  to  the  Society,  "  aU 
of  his  slaves,  forthe  purpose  of  sending  them  to  Liberia,  in  Africa." 

HM,  That  the  Society  was   incompetent  to  take  the   property   under  iheii 
charter. 

Crould  the  trust  be  executed  by  another  1    Querc. 

Can  the  American  Colonization  Society  maintain  a  suit  in  the  Courlsof  G«or> 
gift  ?    Querc. 

In  Equity,  in  Fulton  Superior  Court.  Decision  on  demur- 
rer, by  Judge  Bull,  at  chambers,  22d  June,  1857. 

This  was  a  bill  filed  by  the  American  Colonization  Socie- 
ty, (incorporated  by  the  Legislature  of  the  State  of  Mary* 
land,)  against  Lucius  J.  Gartrell,  administrator  with  the  will 
annexed,  of  Francis  Gideon,  deceased,  late  of  the  county  of 
Fulton. 

The  bill  states  that  said  Francis,  on  the  25lh  day  of  May, 
1853,  made  and  published  his  last  will  and  testament 

The  bill  further  states  that  said  testator  departed  this  life 
on  or  about  the  day  of  ,  1S53,  leaving  said 

will  in  full  force  and  unrevoked,  and  possessed  of  a  large  es- 
tate, both  real  and  personal. 

That  on  the  30th  September,  1853,  said  will  was'proveii, 
and  admitted  to  record,  by  the  Court  of  Ordinary,  and  the 
executors  therein  nominated.  Chase  and  Holbrooks,  renoun* 
ced  an^  refused  to  qualify.  Whereupon,  Lucius  J.  Gartrell, 
of  said  county,  the  son-in-law  of  testator,  and  husband  of  the 
said  Louisiana  0.  Gartrell,  B||M|||^nted  administrator  with 
the  will  annexed,  and  gavejj^^Hb  took  the  oath  required 
by  law,  to  administer  the  esttMIRording  to  said  will,  re- 
serving and  excepting  the  clauses  emancipating  the  slavey 
and  giving  them  any  portion  of  said  estate. 
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The  bond  executed  by  said  Gartrell,  is  conditioned  toad- 
tninisier  the  estate  according  to  law. 

The  bill  further  charges,  that  after  his  appointment  and 
qualification  as  administrator  aforesaid,  said  Gartjell  pos- 
sessed himself  of  the  whole  estate  of  the  testator,  consisting 
of  lands,  slaves,  bunk  and  railroad  stocks,  bonds,  notes,  and 
other  evidences  of  debt,  household  and  kitchen  furuture, 
and  divers  other  articles  of  property,  all  of  the  value  of  about 
seventy  thousand  dollars,  and  has  ever  since  received  the 
rents  and  profits  thereof,  and  has  paid  the  legacies  given  to 
testator's  sister's  children  named  Everett 

The  bill  further  states,  that  since  the  death  of  the  testator, 
Louisiana  O.  Gartrell  has  departed  this  life,  whereby  the  one- 
third  of  the  residuum  of  said  estate,  directed  to  be  vested  at 
interest  for  her  during  her  life,  has  vested  absolutely  in  com- 
plainant, as  remainder-man,  and  that  all  the  legacies  given 
to  complainant,  in  trust  and  for  the  use  of  said  slaves,  when 
they  shall  be  delivered  over  to  complainant,  and  sent  to  Li- 
beria, are  now  due  and  payable,  but  the  said  Gartrell  claims 
and  holds  them  as  his  own,  and  denies  that  complainant  haa 
any  right  to  said  slaves,  or  to  llie  legacies  bequeathed  to  them 
or  for  their  use.  And  comi^lainant,  by  its  agents  and  attor- 
neys, have  applied  to  said  Gartrell,  and  requested  him  to  de- 
liver up  said  slaves  to  complainant,  and  to  pay  over  the  leg- 
acies aforesaid,  which  lie  refuses  to  do. 

The  bill  prays  that  said  Gartrell  be  decreed  to  deliver  to 
complainant,  the  slaves  mentioned  in  said  will,  with  their 
increase  since  the  date  of  said  will,  if  any.  and  to  account  for 
and  pay  over  to  complainant,  the  legacies  given  for  the  use 
and  benefit  of  said  slaves,  when  ihey  shall  be  sent  to  Africa, 
according  to  the  directions^|^provisions  otsaid  will,  &c. 
Defendant  demurred  ^^^^HLonthe  following  grounds, 

1st.  Because  the  Act  to  ral^porate  the  American  Coloni- 
zation Society,  under  wliich  the  complainant  is  proceeding, 
does  not  confer  the  right  to  bring  and  maintain  this  action. 
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2d.  Because,  by  the  said  Act,  a  body  politic  was  created 
and  declared,  under  the  style  of  the  American  Colonization 
Society,  and  the  bequests  in  the  will,  are  to  the  "  President 
and  Directors,  for  the  time  being,  of  the  American  Coloniza- 
tion Society. 

3d.  Because  said  will  is  in  contravention  of  the  laws  of 
the  State  of  Georgia,  on  the  subject  of  manumission,  and 
that  portion  of  the  will  attempting  to  free  testator's  slaves,  and 
giving  them  legacies,  is  void. 

4th.  That,  according  to  the  statements  of  complainant's 
bill,  defendant  is  expressly  exempted  from  executing  the  clau> 
ses  in  said  will,  giving  freedom  and  legacies  to  the  slaves. 
The  bill  showing  defendant  to  be  acting  under  the  anthorily 
of  a  Court  having  jurisdiction,  he  cannot  be  an  executor  lie 
son  tort. 

5th.  Defendant  denies  the  right  of  the  complainant,  as 
such  corporation,  to  call  upon  and  to  require  him  to  de- 
liver up  any  of  the  slaves  in  said  will  mentioned,  and  their 
increase,  or  to  come  to  any  account  with  s^id  complainant, 
touching  any  of  the  property  of  the  deceased,  mentioned  in 
said  supposed  will. 

6th.  That  there  is  no  equity  in  said  bill 

The  argument  in  open  Court  was  waived,  and  counsel  sub- 
mitted to  the  Chancellor  written  briefs,  who,  after  consfd^a- 
tion,  at  chambers,  pronounced  his  decree,  sustaining  the  de- 
murrer and  dismissing  the  bill. 

And  to  this  decision  counsel  for  complainant  excepts. 

Clark  &  Lamab  ;  and  E.  A.  Nesbit,  for  plaintiff  in  error. 
John  Erskink;  anet  Robt.  Toombs,  contra. 

By  the  Court. — LuMPjM^^Miyering  the  opinion. 


We  concur  in  the  clll|^^Vconclusive  opinion  of  the 
able  Judge  who  decided  this  case,  namely:  That  the  Coloni- 
zation Society  is  incapable  of  taking  or  holding  property  for 
any  purpose  inconsistent  with,  and  forbidden  by,  its  charter. 
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It  can  receive  it  upon  no  other  trust.  That  to  attempt,  m 
this  or  any  other  case,  to  claim  it  for  any  other  purpose,  would 
be  a  fraud  upon  the  law,  a  fraud  upon  the  donor,  a  fraud 
upon  the  heirs,  and  a  fraud  upon  the  slaves  themselves. 

By  their  constitution,  the  association  is  empowered  to  re- 
ceiFe  property  by  bequest  or  otherwise :  and  to  use  it  or  dis- 
pose of  it  at  their  discretion,  "  for  the  purpose  of  colonizing, 
with  their  own  consent ,  in  Africa,  the  free  people  of  color 
residing  in  the  United  States,  and  for  no  other  purpose  what- 
soeverJ^  Now,  the  will  of  Francis  Gideon,  under  which  the 
complainants  sue,  bequeaths  to  the  Colonization  Society, 
*  for  the  purpose  of  sending  them  to  Liberia,  in  Africa,  all 
his  slaves^  to-wit :  &c."  The  negroes,,  then,  arc  given  as 
jZave9,and  not  as  free  persons  qf  color^  to  be  sent,  not  with, 
but  with  or  without  their  consent,  to  Liberia,  in  Africa,  In- 
deed, the  testator  could  only  give  them  as  slaves.  For,  had 
their  status  been  changed  by  the  will,  from  slavery  to  free- 
dom, before  the  gift  attached,  the  will  itself  would  have  been 
▼old  by  the  statutes  of  1801  and  1818.     C966,98d,  989. 

We  repeat,  then,  that  the  unconditional  right  to  them  as 
skwesj  could  not  be  vested  in  the  Society,  under  their  Act  of 
incorporation ;  neither  could  they  take  and  hold  them  iu 
trust,  for  a  purpose  not  allowed  by  their  charter ;  that  is,  to 
transport  them,  as  slaves,  to  the  colony  in  Africa,  with  or 
without  their  consent. 

I  need  not  cite  cases  to  show  that  the  powers  of  a  corpo- 
ration being  limited,  a  trust  beyond  those  powers  cannot  be 
executed  by  the  corporation,  ^/ortiori,  cannot  this  be  done 
when,  by  the  express  terms  of  the  charter,  the  corporation  is 
^forbidden  to  take  or  use  property  for  any  other  purpose 
whatsoever,  other  than  tlujdMHjified  in  the  Act  of  incorpo- 

A  person,  like  a  State^^^^^P^hatever  is  not  prohibited. 
A  corporation,  like  the  c^MRation  of  this  Union,  can  do 
only  what  is  expressly  allowed  by  its  charter.  It  is  a  lament- 
able fact,  however,  that  while  this  is  true  in  poijit  of  theory, 
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both  as  it  respects  corpora lioii-s  aiiu  The  Federal  Governmentp 
in  poitii  of  fad,  the  creature  bound  l)y  strict  compact  has  be- 
come more  omtiipntt'iit  llian  its  sovereign  author — restrained 
by  no  feti^.Ts  but  of  its  own  makin?.  1  /'e^.  5<f;i.  534;  4 
^Vhentotu  C3«;  1*  n'atfs,  551  ;  6  Connecticut  Reports^  304; 
^ui;  aud**lmcs  on  corp,  «;0,SG,  139  ;  2  Keni*s  ConL'298,299f 
1  Kf/d.  on  carp.  72  ;  4  Peters,  152;  ZCranch,  127;  15  Joins, 
358;  3  Barn.  €ind  Cress,  1  ;  3  Pick.  237  ;  1  Pentu  A  49/ 
12  Mass,  555;  1  Pui*;e,  ch,  Rep.  214;  8  Johns.  488;  S 
Baulcj  170. 

It  is  argued,  that  conceding  that  the  trust  is  not  strictif 
within  the  provisions  of  the  charter,  yet,  that  the  Society  may 
carry  out  the  purpose  of  the  testator,  without  transcendingCbt 
limits  of  its  powers.  That  it  may  take  slaves  out  of  the  Statfl^ 
manumit,  and  then  colnni'/o  ihcni  in  Africa.  That  the  wifl^ 
by  its  own  natural  (Operation,  ultimately  constitutes  (heM 
slaves  a  class  that  the  Society  is  expressly  permitted  tocdlo* 
nize.  That  when  these  slaves  arc  recovered  and  carried  out 
of  the  State,  the  trust  reposed  in  the  Society  is  ipsofaetotxs^ 
cuted  to  the  extent  of  conferring  fn.edoni ;  nnd  thus  they  be- 
come the  free  people  of  color  contem))latod  by  the  chattel: 
That  the  Court  sliould  only  have  considered  the  capacity  of 
tlie  trustee  t«i  rcn-ive  property  ;  whether  he  would  abuse  the 
trust,  or  would  execute  it,  were  quesiinns  for  the  State  of 
Marylatid,  wliirli  ^Munt^d  this  charter,  and  not  for  iheCanilB 
of  Georgia.  That  neither  the  lieir.  nor  any  private  peison, 
could  contest  the  rigiit  of  a  corporation  to  take  the  propeity, 
and  execute  the  trust;  buttliat  this  right  belongs  alone  to  tbe 
Stale,  in  its  sovereign  capacity. 

These  are,  in  the  nkain,  the  propositions  upon  which  tbe 
plainiiirin  error  relies  for^^MH^ai  of  the  judgment  rendeF 
cd  in  the  Court  below,    m^^^^k 

The  disposition  in  the^^^^Hequest  of  all  the  slaves^ 
the  testator  to  the  society,^WB^urpose  of  sending  them  to 
Africa.  How  do  counsel  arrive  at  the  conclusion  thatee 
soon  as  these  slaves  cross  the  boundary  of  the  State,  they  be- 

.1 


ATLlA1<ITA,  august  term,  1857.  45S 


American  ColoBization  Society  vs.  Gartrell  ad'mr. 


come  ipso  facto  free,  and  therefore^  constitute  the  identical 
class  contemplated  by  the  charter  of  the  Colonization  Society? 
I  am  aware  that  it  is  the  doctrine  laid  down  in  Wade  et  al. 
v$.  American  Colonization  Society y  Smedes  and  MarsAalPs 
Jtiports  697.  It  is  one,  however,  to  which  we  cannot  yield 
our  assent 

That  these  negroes  were  slaves  in  this  State,  cannot  be 
questioned,  talk  as  we  may  about  their  inchoate  right  to  free- 
dom. They  were  slaves  before  the  will  of  Gideon  was  exe- 
-cu^.  They  cannot  be  any  thing  else,  here,  afterwards. 
Any  attempt  made  to  change  their  condition  here,hy  deed  or 
.willy  would  be  nugatory.  Being  then,  bondsmen  hercy  do 
they  become  freemen  when  they  cross  the  Savannah  river  ? 
Do  they  become  so  in  any  State,  slave  (ftlrec,  in  their  tran* 
sit  to  Africa  ?  Surely  not  The  Society  itself,  has  no  power, 
either  by  their  charter,  or  by  the  will,  to  bestow  freedom  up- 
on these  slaves,  in  this  or  any  other  county,  except  Africa. 
It  is  doubtful  whether  by  removing  them  to  a  free  State,  this 
trustee  could,  by  operation  of  law,  enable  these  slaves  to  ac- 
quire their  freedom.  No  such  power  has  been  delegated  to 
the  Society  to  do  this ;  and  they  would  be  acting  in  violation 
of  their  trust  And  I  am  not  prepared  to  admit  that  under 
such  circumstances,  the  slaves  would  acquire  a  right  to  their 
freedom. 

But  suppose  they  could,  what  security  is  there  that  the 
trustee  would  do  this }  But  concede  that  this  might  and 
would  be  done;  what  certainty  is  there  that  the  slaves  would 
give  their  consent  to  go  to  Africa?  And  being  free,  it  is  in- 
disputable that  they  could  not  be  transported  and  colonized 
against  their  wilL  At  any  rate,  forde  could  not  be  employed 
for  this  purpose  by  the  Ame^MSfiolouization  Society.  The 
basis  and  apex  of  this  in^j^^^B^ing  one  of  persuasion, 
not  of  force.  So  then,  it  ^^^^^ftat  if  the  charter  itself 
does  not  enable  the  Socxei^KKKaXhese  slaves  against  their 
wi»hf  to  Africa,  there  is  no  other  way  or  means  by  which 
jthe  intention  of  the  testator  can  be  effectfllated,  through  this 
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Society.    For  the  Society  to  carry  them  to  Africa,  the  slaves 
must  be  free  and  give  their  consent,  as  a  condition  precedent 
And  no  sooner  do  they  become  free,  than  as  an  attribute  of 
freedom,  they  may  give  or  withhold  that  consent  as  they  see 
fit    And  thus  slaves  that  were  directed  to  be  colonized  in 
Liberia  only^  and  which  this  Court,  neither  under  the  odious 
dotrine  of  cy  pres  nor  any  other  principle  or  practice  of  the 
Court,  would  decree  their  freedom  any  where  else,  might  ob- 
tain their  liberty  in  Canada,  or  any  free  State  of  the  Union^ 
or  any  slave  State  where  domestic  manumission  is  allowed  \ 
and  neither  the  Courts  of  this  State  or  of  Maryland,  or  of  any 
other  place,  at  the  instance  of  a  private  person,  or  of  the  sov- 
ereign power  itself,  could  interfere.     Aud  this,  in  our  judg- 
ment, destroys  thiEfH^hole  fabric  of  the  argument  in  behalf  of 
the  plaintiff  in  error. 

The  charter  of  the  Society,  then,  only  authorizing  it  to  hold 
property,  to  colonize  free  persons  of  color,  residing  in  the 
United  States,  by  their  own  consent,  and  for  no  other  /mr- 
pose  whatever,  and  this  being  a  devise  not  to  colonize  free 
persons,  but  to  send  off  slaves,  that  they  might  become  free* 
our  opinion  is  that  the  right  set  up  in  this  bill,  is  n^adved 
by  the  express  language  of  the  charter.  The  law  of  Mary- 
land is  the  law  of  this  case ;  and  must  govern  the  extent  of 
the  Society's  right.  We  cannot  give  to  it  any  greater  power 
than  by  that  law  is  given  to  it  The  law  of  Maryland  pro- 
hibits it  8  Gill  and  Johns,  319.  There  is  not  only  no  pow- 
er for  the  Society  to  take  a  bequest  of  slaves,  to  colonize 
them,  but  it  is  directly  interdicted.  The  legacy  is  void,  not 
merely  for  want  of  power  in  the  corporation  to  take  for  such 
a  purpose,  but  also  because  the  charter  forbids  them  from 
holding  for  any  purpose  b^^^  specified  in  it 

It  need  not  be  disputd^^^^Bhere  a  corporation  has  ca- 
pacity to  take  and  hold  p^^^^B  itself,  it  may  hold  as  trus- 
tee, unless  restrained,  as  iMBRse,  to  a  particular  trust,  or 
unless  it  be  restrained  from  holding  as  trustee  at  alL  And 
this  is  the  extent  fo  which  the  authorities  go.    And  if  cases 
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be  found  seemingly  contradictory^  it  will  be  discovered  upon 
examination,  that  in  all  such,  there  was  nothing  prohibitory 
in  its  character  in  the  charter.  If  the  statute  declares  that 
the  corporation  may  hold  property  for  a  certain  specified  ob- 
ject and  no  other,  it  can,  neither  in  law  or  equity,  hold  for 
another  such  prohibited  trust.  And  if  any  case  can  be  cited 
contrary  to  this,  as  there  cannot  be,  it  would  not  be  law,  be- 
cause it  is  against  reason  and  common  sense,  of  which  law 
is  said  to  be  the  perfection. 

But  we  forbear  to  pursue  this  discussion  further.  The  ob- 
jections to  any  view  of  this  case  which  has  been  presented, 
are  manifold  and  insuperable.  The  truth  is,  the  testator  hav- 
ing mistaken  the  law  as  to  the  powers  of  the  Colonization 
Society,  to  which  he  intrusted  his  slaves,  the  ingenuity  and 
industry  of  learned  counsel,  have  been  taxed  in  vain  to  extri- 
cate the  bequests  of  the  will  from  the  consequences  of  this 
misapprehension.  In  seeking  to  avoid  Scylla  they  are  en- 
gulphed  in  Charybdis.  Incidit  in  Scyllani  ubi  vult  vitart 
Charybdem, 

But  it  is  said  that  while  it  may  be  true  that  if  the  trust  be 
repugnant  to  the  declared  purpose  for  which  the  corporation 
was  created,  that  may  furnish  a  good  ground  why  the  corpo- 
ration  cannot  act,  still  the  trust  itself  will  not  fail,  if  other- 
wise unexceptionable,  on  account  of  the  incapacity  of  the 
trustee  to  act ;  and  that  it  is  only  necessary  for  the  proper 
Court  to  appoint  a  new  trustee,  in  order  to  perfect  the  object 
of  the  trust,  and  Sonley  vs.  The  Clockmaker's  Company^  I 
Bro.  Ch,  Sep.  81  f  and  other  precedents  in  the  books  sustain 
this  position. 

Concede  that  this  is  a  valid  trust,  the  complainants  having, 
as  we  have  shown,  no  legal  orequitablc  interest,  cannot  en- 
force its  execution.  And  tiu^HM&cient  to  defeat  this  bill. 
The  only  prayer  in  the  bil^^^^Hle  defendant,  Gartrell,  be 
decreed  to  deliver  to  compWH/fm  the  slaves  mentioned  in 
said  will,  with  their  increase;  and  that  he  account  for  and 
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pay  oTcr  to  complainants  the  legacies  given  for  the  uscLand 
benefit  of  the  said  slaves. 

Whether  any  other  party  can  maintain  a  bill,  is  not  at 
present,  therefore,  the  question.  No  point  is  made  as  to  the 
substitution  of  another  trustee  by  the  pleadings.  If  the 
complainants  cannot  maintain  the  bill,  and  we  arc  clear 
that  they  cannot,  they  must  go  out  of  Court,  and  the  same 
rule  applies  to  all  the  other  bequests  in  the  will,  collateral  to 
and  dependent  upon  ihat  which  we  have  been  considering. 
The  bequests  to  the  Colonization  Society  being  void  on  ac- 
count of  the  incompetency  of  the  legatee  to  take,  we  are  not 
prepared  to  admit,  that  in  this  case,  tlic  trust,  if  indeed  it  be 
one,  attempted  to  be  created  by  Gideon,  can  be  executed  by 
another.  The  Colonization  Society  is  unlimited  as  to  dura- 
tion. liU  endowed  with  the  attribute  of  perpetuity.  Apart 
then  from  its  means  and  facilities  to  superintend  the  remov- 
al and  settlement  of  these  slaves,  and  providing  for  them  in 
their  new  home,  no  individual  could  be  substituted  in  its 
place,  and  clotlu^d  with  its  functions.  The  testator  may  not 
have  been  willing  to  have  placed  his  slaves  in  the  power, 
custody  or  control  of  any  other  legatee  than  the  very  Society 
to  which  the  trust  was  confided.  We  almost  haVe  the  right  to 
assume  that  it  was  the  intention  of  the  testator,  that  this 
particular  trustee,  and  no  other,  should  execute  the  trust; 
and  we  could  be  strongly  inclined  to  hold  that  in  as  much 
as  the  Society  is  incapable  of  acting,  that  the  trust  must  fail 
altogether. 

That  many  trusts  are  valid  if  executed  by  the  tmstee  that 
cannot  be  carried  into  effect  compulsorily  I  have  no  doubt 
So  that  the  question  here,  is  not  merely  as  to  the  validity  of 
the  trust,  so  far  as  its  objecg^nd  aims  are  concerned,  but 
w^hether  it  is  one  which  d^^Bte  themselves,  or  any  one  in 
their  behalf,  can  compel  j^^^Hlnistrator  of  Gideon  or  his 
heir  at  law,  to  execute?  ^^^^there  is  no  tmstee  appoint- 
ed or  the  appointment  is  void,  and  there  is  a  valid  trust,  the 
heir  or  executor  will  be  decreed  to  be  a  trustee.     But  doas 
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not  this  apply  only  to  cases  where  cestui  que  trust  can  sue  or 
compel  an  execution?  and  will  a  Court  of  equity  appoint 
trustees  except  at  the  suit  of  those  interested  as  cestui  que 
trust  ?  If  they  cannot  maintain  a  suit,  equity  cannot  enforce 
the  trusts.  Such  was  probably  the  opinion  of  this  Court  in 
Hunter  J  guardian^  etc,  vs.  Bass,  ex^or,  18  Ga.  Rep.  127.  It 
is  true  that  the  Court  in  its  decision  in  that  case,  say  that  "if 
the  slaves  take  no  rights  under  the  will,  then  none  on  be- 
half of  the  slaves  do,  or  on  behalf  of  the  slaves  can  appear  in 
Court  on  pretense  of  representing  the  rights  of  the  slaves." 
But  to  hold,  that  the  slaves  had  no  rights,  presupposes  that 
there  had  been  a  hearing  as  to  their  rights,  and  yet  the  Court 
below  held,  and  this  Court  affirmed  the  judgment,  that  neither 
the  Colonization  Society,  on  its  own  account  or  a  guardian 
ad  litem  for  the  slaves,  should  be  made  a  party  to  the  litiga- 
tion then  pending.  In  Tennessee  and  some  of  the  other 
States,  statutes  have  been  passed  to  meet  this  emergency. 
Hence  decisions  arc  to  be  found  in  the  Reports  of  those  States 
contrary  to  the  opinion  here  expressed,  4  Hump,  208;  2 
YergeVy  123,  as  to  the  want  of  capacity  on  the  part  of  the 
donees  or  trustees  to  maintain  a  suit  to  enforce  analogous 
trusts.  The  leading  case  in  2  Hills  Ch.  ReportSy  305,  is  an 
authority  in  favor  of  the  position,  that  neither  the  slaves  nor 
any  person  for  them  can  sue.  True,  the  Court  in  Carolina 
held  that  where  the  heirs  come  into  Equity,  claiming  distri- 
bution, the  Court  would  decree  an  execution  of  the  will,  by 
the  executors.  But  here,  neither  the  heir  at  law  nor  the 
representative  of  the  estate  is  moving.  The  application  pro- 
ceeds from  the  other  side.  The  two  cases  relied  on  in  7 
SL^  M  6..,  Mr.  Justice  Clayton  from  Vii^inia,  namely,  1 
Leigh, 465jand  4  Leigh  252^gtitai  touch  the  point. 

In  Knight,  next  friend,  ^^^^K  Hardeman,  et  oL,  ex*rs, 
efe.^  17  Ga,  Reps.,  253,  this  MRPnntimated  a  pretty  strong 
opinion  against  the  power  of  a  Court  of  Equity,  to  grant  com- 
pulsory relief  in  this  case:  they  say  that  the  jurisdiction  of 
chancery  is  ^exceedingly  questionable  under  any  circumstan- 
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ces,  no  such  right  having  been  conferred  by  statute."  "Hiat 
the  weight  of  authority  preponderates  strongly  and  decided- 
ly against  the  right  of  a  slave  to  be  a  cestui  que  trusty  we  en- 
tertain not  a  shadow  of  doubt,  and  in  this  case  equity  could 
interpose  upon  no  other  principle.  With  these  obsenrations, 
we  shall  dismiss  this  branch  of  the  case,  the  consideration  of 
which  has  perhaps  been  prematurely  forced  upon  the  Ck>iiity 
by  the  course  taken  in  the  argument  The  voluntary  per- 
formance of  a  trust  by  the  heir  or  legal  representative  in  be- 
half of  slaves,  is  one  thing.  Its  coersive  execution  by  the 
Courts,  quite  another  and  a  different  thing,  and  it  will  not  do 
to  lose  sight  of  this  distinction.  Nay  more,  while  the  Courts 
might  decline  to  interfere,  to  prevent  the  execution  of  such  a 
trust,  they  might  consistently  and  without  involving  any 
absurdity,  refuse  to  intervene,  to  compel  its  execution. 

There  is  another  and  a  highly  important  view  to  take  of 
the  main  question  involved  in  this  case,  and  we  approach  it 
with  a  gravity  commensurate  with  its  magnitude.  Is  not  the 
American  Colonization  Society  outlawed  as  a  suitor  from  the 
Courts  of  this  State  ? 

One  of  the  privileges  of  a  British  freeman  and  an  Ameri- 
can citizen  is,  to  bring  suits  in  the  Courts  of  their  respective 
countries,  upon  all  lawful  contracts  under  the  Constitution  of 
the  United  States,  and  the  citizens  of  each  State  areentitledto 
this  privilege  in  any  other  State.  But  a  corporation  is  not  a 
citizen,  ^a;]A*  of  the  United  States  vs.  DenauXj  5  Cranchj  61, 
and  consequently  is  not  embraced  within  this  provision. 

Corporations  are  not  persoTis,  12  Petersj  99,  100.  Personal 
rights  are  original  and  unlimited,  except  by  law  ;  corporate 
franchises  are  derivitive  and  specific. 

The  right  of  the  corporati^^^f  one  State  to  sue  in  another, 
is  now  too  thoroughly  inc^^^kd  into  our  system  of  jaris- 
prudence,  to  be  called  in  qcHHn.  This  right  depends  upon 
the  comity  of  States  or  nations,  which  means  generally 
the  right  to  do  all  things  which  belong  to  the  citizens  proper, 
of  each  country,  and  which  they  are  not  precluded  from  do- 
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iog  by  some  positive  law  of  the  State;  among  these  rights  is 
tbe  right  to  sue  in  their  Courts  respectively.  Mr,  Justice 
Story,  in  hi/f  cor\flict  of  laiosj  37,  says  that  ^'in  the  silence  of 
any  positive  rule  affirming  or  denying  or  restraining  the  oper- 
ation of  foreign  laws,  Courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  art 
repugnant  to  its  policy  or  pryudicial  to  its  interests,^^ 

Chief  Justice  Taney,  in  delivering  the  opinion  of  the 
Court,  in  the  Bank  of  Augusta  vs.  Earle,  13  Peters  Beports, 
519,  adopts  with  approbation  the  principle  stated  as  above 
by  Judge  Story,  and  proceeds  to  inquire  whether  by  the 
Courts  of  nations,  foreign  corporations  are  permitted  to  make 
contracts,  and  to  enforce  them  abroad,  and  he  says  ^we  can 
perceive  no  sufficient  reason  for  excluding  them,  when  they 
are  not  contrary  to  the  known  policy  qf  the  State  or  injuria 
ous  to  its  interests.^' 

The  only  inquiry  then,  in  the  present  instance  is,  is  it  re- 
pugnant to  our  State  policy,  and  prejudicial  to  its  interests,  to 
allow  the  American  Colonization  Society,  to  sue  in  our 
Courts  ?  And  let  it  be  remembered,  that  it  is  not  the  comity 
of  the  Courts,  but  the  comity  of  the  State  ^  which  is  adminis- 
tered ;  and  ascertained  in  the  same  way,  and  guided  by  the 
same  reasoning,  by  which  all  other  principles  of  municipal 
laws  are  ascertained.  See  Story^s  Cof\flict  o/Laws^  Supra. 
Guided  by  this  rule,  it  only  remains  to  inquire,  whether  any, 
and  if  so,  what  has  been  the  action  of  Georgia,  as  it  respects 
this  Society. 

This  society  was  organized  with  the  approbation  and  un- 
der tbe  patronage  in  part,  of  the  wisest  and  best  men  in  the 
South  from  Maryland  to  Louisiana,  including  the  most  dis- 
tingubhed  and  patriotic  citizens  that  Georgia  has  ever  called 
her  sons.  Hence  in  1817,  Jtan^Act  of  the  Legislature,  the 
Governor  of  the  State  wa^HHpBd  to  deliver  to  the  Coloni- 
zation Society,  Africans  illegally  imported  into  the  State,  and 
^  to  aid  in  promoting  the  benevolent  views  of  said  society, 
iu  suoh  manner  as  he  may  deem  expedient.'^    {Cobb  989.) 
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And  by  a  resolution,  again  in  1820,  certain  Africans  illegally- 
imported  were  offered  to  this  society.  {See  resoluiions  qf 
1820,  fol.  IV.  p.  5,  of  resolutions. 

I  shall  he  pardoned  a  moment's  digression  here.  It  has 
been  suggested,  that  not  only  is  the  language  of  the  Act  of 
1818,  sufficiently  hroad  to  extend  to  extra  territorial  as  well 
as  domestic  manumission;  but  that  so  applying  it,  and  thus 
cutting  off  foreign  emancipation,  is  the  most  effectual  meth- 
od of  preventing  the  increase  of  free  persons  of  color  within 
this  State,  the  great  end  for  which  the  Act  of  1818,  waspass- 
ed.  For,  say  the  advocates  of  this  constniction  :  send  them 
out  of  the  Slate,  and  give  them  their  freedom  and  they  may 
return;  whereas,  by  refusing  to  free  them  altogether  here, 
or  anywhere  else,  and  the  mischief  is  extirpated  entirely. 

In  the  first  place,  I  say  it  respectfully, but  with  confidence 
that  the  words  of  the  statute  themselves,  carefully  examined, 
negative  the  idea,  that  they  do  or  can  apply  to  manumission 
abroad.  But  suppose  they  would  admit  of  this  interpreta- 
tion, would  the  Courts  be  justifiable  in  the  face  of  the  known 
meaning  and  intention  of  the  Legislature,  so  to  constme 
them  ?  And  does  not  the  action  of  the  Legislature  to  which 
I  have  referred,  which  took  place  immediately  before  and  af- 
ter the  Act  of  1818,  to  say  nothing  of  the  history  of  the 
times  and  of  cotemporancous  interpretation,  show  conclu- 
sively, that  such  a  construction  is  doing  manifest  wrong  and 
violence  to  the  will  and  purpose  of  the  Legislature? 

Mr.  Dcvarris  in  his  treatise  upon  statutes,  (chapters  ix.  and 
z.)  lays  down  as  a  lex  legum,  a  universal  maxim,  that  in  all 
cases,  the  design  and  intent  of  the  law-^makerj  when  it  can 
be  indisputably  ascertained,  shall  prevail  Referring  to  the 
state  of  public  opinion  in  Georgia,  in  1818,  respecting  for- 
eign manumission  as  reflectgUn  the  light  of  the  legislation 
which  I  have  cited,  will  anj^in  venture  the  assertion,  that 
the  Act  of  1818,  was  intended  to  prohibit  colonization  in  Af- 
rica ?  That  in  so  holding,  he  is  giving  a  true  exposition  of 
the  statute  ?    That  such  was  its  object  ?    That  he  is  ezeco- 
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ling  it  according  to  its  meaning  ?  And  who  has  the  right  to 
do  otherwise?  Whatever  may  be  his  personal  views  as  to 
the  policy  or  expediency  of  such  a  constmction  ?  Lord 
Mansfield  who  was  never  suspected  of  being  over  timid, 
declared  in  the  case  Hay  vs.  Edie,  (1.  S,  R.  313^)  that  he 
would  not  take  upon  himself  such  authority.  Resuming 
then  the  line  of  my  investigation,  I  remark,  that  the  next 
action  on  the  part  of  this  State,  concerning  the  society  was 
in  1827,  at  which  time  the  public  mind  had  been  roused  from 
almost  fatal  sleep,  to  a  proper  consideration  of  the  institution 
of  slavery,  and  the  dangers  which  beset  it  It  grew  out  of 
the  question  as  to  the  right  and  propriety  of  the  Congress  of 
the  United  States' appropriating  money  from  the  public  trea- 
sury, in  aid  of  the  Colonization  Society.  The  measure  was 
fully  discussed ;  and  it  resulted  in  the  adoption  by  the  Legis- 
lature of  a  very  able  report  and  resolutions,  condemnatory  of 

the  project 

The  General  Assembly  speaking  in  behalf  of  the  people 
of  Georgia,  say  ^Hhey  know  and  strongly  feel  the  advanta- 
ges of  the  Federal  Union ;  as  members  of  the  Union,  they 
are  proud  of  its  greatness;  as  children  born  under  the  Union, 
they  will  ever  defend  it  from  foes,  internal  as  well  as  extei^ 
nal  'j  but  they  cannot  and  will  not,  even  in  the  preservation 
of  that  Uuion,  permit  their  rights  to  be  assailed  ;  they  will 
not  permit  their  property  to  be  rendered  worthless;  they  will 
not  permit  their  wives  and  their  children  to  be  driven  as 
wanderers  into  strange  lands;  they  will  not  permit  their 
country  to  be  made  waste  and  desolate,  by  those  w?io  come 
among  us  under  the  cloak  of  a  time-serving  and  hypocritical 
benevolence.'^ 

At  the  first  establishment  of  the  colonization  society,  what- 
ever may  have  been  intea^4.  or  avowed  as  its  object,  your 
•ommittee  believe  that  thl^|Pnii  say  with  truth,  that  the  gen- 
eral impression  in  the  Southern  States,  as  to  that  object,  was, 
tfiat  it  was  limited  to  the  removal  beyond  the  United  States, 
of  the  then  free  people  of  color  and  their  descendants,  and 
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none  others.  Under  this  impression,  it  at  once  received  the 
sanction  and  countenance  of  many  of  the  humane,  the  wise 
and  the  patriotic  among  us.  Auxiliary  societies  were  form- 
ed in  our  own  State ;  and  the  numbers,  the  influence  and 
the  lesources  of  the  society,  were  daily  increased.  It  is  now 
ascertained  that  this  impression  was  false,  and  its  o£Sceis, 
and,  your  committee  believe,  the  society  itself,  now  boldly  and 
fearlessly  avow,  that  its  object  is  and  ever  has  been,  to  re- 
move the  whole  colored  population  of  the  Union  to  another 
land ;  and  to  efiisct  this  object,  so  wild,  fanatical,  and  de- 
structive in  itself,  they  ask,  that  the  general  fund  to  which 
the  slave-holding  States  have  so  largely  contributed,  should 
be  appropriated  for  a  purpose  so  especially  ruinous  to  the 
prosperity,  importance  and  political  strength  of  the  South- 
em  States."  {Dawson^s  Compilation,  p.  84  of  the  Besohh 
tions.) 

Again,  in  1828,  the  Legislature  having  under  consideration 
a  resolution  from  the  State  of  Ohio,  say :  ^^  These  States 
must  view  with  jealousy  and  distrust,  all  associations  having 
for  their  object  the  abolition  of  slavery.  The  principles  pro- 
pagated by  the  enthusiastic  devotees  of  this  project  are  calcu- 
lated to  have  the  most  pernicious  effects ;  exciting  false  hopes 
of  liberty ;  producing  discontent  and  dissatisfaction  in  the 
mind  of  the  otherwise  happy  and  contented  slave ;  and  a 
restlessness  for  emancipation,  when  the  actual  state  of  things 
forbids  the  possibility  of  it  at  present.  The  Colonization  So- 
ciety  is  considered  by  your  committee  as  one  of  a  dangerous 
character  in  this  respect.  Its  schemes  of  colonization  are 
vain  and  visionary.  Its  professed  objects  never  can  be  ac- 
complished. They  are  wholly  impracticable.  This  instita- 
tion,  therefore,  should  not,  in  the  opinion  of  your  committeei 
receive  the  support,  countenance  or  patronage  of  Congress. 
And  not  being  a  matter  of  natif^pd  interest,  the  goverment 
has  no  right  to  take  it  under  its  protection,  or  make  appropri- 
ations for  its  support."  Dawson^ s  Compilation,  p,  11 6,  {^ 
the  Resolutions. 
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Finally,  in  1829,  the  Legislature  having  under  considera* 
tion  resolutions  from  the  States  of  Louisiana  and  Mississippi, 
say :  '^  The  people  of  the  slaveholding  States  cannot  but  be 
aware  that  there  is  in  the  other  States  an  influence  already 
great,  and  daily  increasing,  composed  of  various  materials, 
but  bound  together  by  a  common  feeling,  which  has  for  its 
object,  and  even  now,  seriously  threatens,  not  only  to  destroy 
the  prosperity  of  the  southern  slaveholding  States,  by  subject* 
ing  them  to  tribute,  but  to  prostrate  their  political  strength 
and  to  deprive  them  of  inestimable  privileges  now  secured  to 
them  by  the  Federal  Constitution.  In  evidence  of  the  exis- 
tence and  power  and  operation  of  this  influence,  your  com* 
mittee  wilU  without  going  into  detail,  refer  to  the  late  Tariff 
Acts;  the  various  amendments  proposed  to  the  Constitution, 
in  different  quarters,  with  a  view  to  the  abolition  of  slavery ; 
the  open  and  daring  operations  of  abolition  societies;  and 
the  more  secret  and  disguised  but  dangerous  movements  of 
the  Colonization  Society;  the  eflects  already  produced  in 
Maryland ;  and  the  desperate  struggle  now  in  eventful  pro* 
gress  in  the  State  of  Virginia."  DawsorCs  Compilation^  p. 
139, 140,  of  the  Retolutions. 

Can  there  be  a  doubt  but  that  the  State  of  Georgia  views 
the  aims  and  objects  of  the  American  Colonization  Society, 
in  the  language  of  Mr.  Justice  Story  and  Chief  Justice  Taney, 
as  '^contrary  to  the  known  policy  and  prejudicial  to  her  in- 
terests?" If  so,  the  comity  of  the  State  does  not  extend  to 
such  a  corporation.  Otherwise,  where  will  you  stop? 
Would  a  suit  at  the  instance  of  the  Emigrant  Aid  Society  of 
Massachusetts  or  the  numerous  abolition  societies  in  that  and 
other  northern  States,  be  tolerated  in  our  Courts?  Most  as- 
suredly  not.  And  yet  our  people  have  spoken  out,  through 
their  Representatives,  with  equal  clearness  and  emphatic  dis- 
approbation against  the  A&itrican  Colonization  Society,  as 
against  any  other  association. 

Grant  that  their  fears  are  groundless,  and  that  no  evils  are 
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to  be  apprehended  from  permitting  this  Society  to  come  into 
our  Courts  of  Justice,  and  to  litigate  concerning  the  right  of 
our  slaves  to  their  freedom ;  has  not  the  State  the  right  to  set- 
tie  this  matter  for  itself?  and  to  speak  authoritatively  to  her 
Courts  as  to  what  does  or  does  not  come  in  conflict  and  col- 
lision with  the  great  principles  of  public  policy  ?  And  that 
too,  upon  a  principle  that  partakes  more  of  a  political  than  a 
judicial  aspect? 

I  was  once,  in  common  with  the  great  body  of  my  fellow 
citizens  of  the  South,  the  friend  and  patron  of  this  enterprise. 
I  now  regard  it  as  a  failure,  if  not  something  worse ;  as  I  do 
every  effort  that  has  been  made,  for  the  abolition  of  negro 
slavery,  at  home  or  abroad.  Liberia  was  formed  of  emanci- 
pated slaves,  many  of  [them  partially  trained  and  prepared 
for  the  change,  and  sent  thousands  of  miles  from  all  contact 
with  the  superior  race ;  and  given  a  home  in  a  country  where 
their  ancestors  were  natives,  and  supposed  to  be  suited  to 
their  physical  condition.  Arrived  there,  they  have  been  for 
a  number  of  years  in  a  state  of  pupilage  to  the  Colonization 
Society,  in  order  that  they  might  learn  "  to  walk  alone  and 
by  themselves."  And  at  the  end  of  a  half  a  century  what 
do  we  see  ?  A  few  thousand  thriftless,  lazy  semi-savages,  dy- 
ing of  famine,  because  they  will  not  work!  To  inculcate 
care  and  industry  upon  the  descendants  of  Ham,  is  to  preach 
to  the  idle  winds.  To  be  the  "servant  of  servants"  is  the  ju- 
dicial curse  pronounced  upon  their  race.  And  this  Divine 
decree  is  unreversible.  It  will  run  on  parallel  with  time  it- 
self And  heaven  and  earth  shall  sooner  pass  away,  than 
one  jot  or  tittle  of  it  shall  abate.  Under  the  superior  race 
and  no  whejre  else,  do  they  attain  to  the  highest  degree  of 
civilization;  and  any  experiment,  whether  made  in  the  Bri- 
tish West  India  Islands,  the  coast  of  Africa,  or  elsewhere,  will 
demonstate  that  it  is  a  vain  thing  for  fanaticism,  a  false  phi- 
lanthropy, or  anything  else,  to  fight  against  the  Almightf. 
His  ways  are  higher  than  ours;  and  humble  submission  ii 
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our  best  wisdom,  as  well  as  our  first  duty !  Let  our  women 
and  old  men,  and  persons  of  weak  and  infirm  minds,  be  dis- 
abused of  the  false  and  unfounded  notion  that  slavery  is  sin- 
ful, and  that  they  will  peril  their  souls  if  they  do  not  disin- 
herit their  ofispring  by  emancipating  their  slaves! 

Judgment  affirmed. 


•  ■^ 


ARGUED  AND  DETERMINED  IN  THE 

sirBEME  mm  of  toe  state  of  gbobgu, 

AT  MILLED6EVILLE,  NOVEMBER  TERM,  1867. 


Present— JOSEPH  11.  LUMPKIN, 

CHARLES  J.  McDonald,  V  JudoM. 
HBNRY  L.  BENNING, 


} 


Charles  A«  C.  Porter,  plaintiff  in  error,  t;«.  Francis  Thom- 
as, executor  of  Mary  Jones,  deceased,  defendant  in  error. 

IL]  Trover  may  be  sustained  against  an  overseer  for  slaves  in  his  possession. 

{9l]  By  the  words  **  I  will  and  bequeath  to  my  beloved  wife,  Mary,  all  my  pro- 
perty, both  real  and  personal  to  be  at  her  control  during  her  natural  life ;"  an 
estate  for  life  is  created  in  the  wife,  which  is  not  enlarged  into  a  foe  by  the 
words  which  follow,  *'  I  further  will  and  request,  she  makes  such  disposition 
of  it  as  she  thinks  best." 

(3.]  The  last  words  quoted  give  a  power  of  appointment  by  will  and  not  by 

fleeo* 

Trover,  in  Laurens  Superior  Court.  Tried  before  Judge 
Love,  October,  Term,  1857. 

Trover  by  Francis  Thomas,  executor  of  the  last  will  and 
testament  of  Mary  Jones,  deceased,  against  Charles  A.  C. 
Porter,  for  seventy-eight  negroes. 

Pleas :  The  general  issue,  and  that  defendant  was  in  pos- 
session of  said  slaves  only  as  the  overseer  of  James  V.  Jones, 
Joseph  B.  Jones,  Henry  W.  Jones,  and  William  B.  Jones, 
executors  of  Henry  P.  Jones,  deceased,  to  whom  the  proper- 
ty belonged  at  the  time  of  his  death.  That  said  kegroes 
were  in  fact  in  the  possession  of  said  executors,  and  that  de- 
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fendant  was  subject  to  their  direction,  and  authority  in  the 
management  of  said  property,  and  that  otherwise  the  same 
was  never  in  his  possession,  &c. 

John  Fulwood  of  the  county  of  Laurens,  died  about  1829, 
leaving  a  will  by  which  he  disposed  of  his  whole  estate,  as 

follows: 

"  I  will  and  bequeath  to  my  beloved  wife,  Mary  Fulwood, 
all  my  property,  both  real  and  personal,  to  be  at  her  control 
during  her  natural  life.  I  further  will  and  request  that  at 
her  death  she  makes  such  disposition  of  it  as  she  may  think 
best." 

The  widow  of  John  Fulwood  afterwards  intermarried 
with  Henry  P.  Jones,  who  died  in  1853,  leaving  her  surviv- 
ing. 

Henry  P.  Jones  duly  made  and  executed  his  last  will  and 
testament,  which  after  his  death  was  proved  and  admitted  to 
record. 

On  the  17th  November,  1853,  shortly  after  the  death  of 
Henry  P.  Jones,  Mary  Jones  his  widow,  executed  and  deliv- 
ered to  Joseph  B.  Jones,  Wm.  B.  Jones,  James  V.  Jones  and 
Henry  W.  Jones,  an  instrument  under  seal,  by  which,  after 
referring  to  a  power  of  appointment  in  the  will  of  her  first 
husband,  John  Fulwood,  she  conveyed  to  said  parties  all  the 
lands  and  negroes  and  property  of  every  kind,  of  which  Hen- 
ry P.  Jones  her  late  husband,  became  possessed  by  virtue  of 
his  marriage  with  her,  and  which  she  claimed  the  power  to 
dispose  of  by  virtue  of  the  will  of  her  first  husband,  John 
Fulwood  (not  including  a  plantation  which  she  had  previ- 
ously given  to  her  grand-son,  John  Thomas  Fulwood,)  in 
trust  for  her  use  during  her  life,  as  specified  in  the  will  of 
the  said  Henry  P.  Jones,  and  at  her  death  to  be  disposed  of 
and  vest  as  in  said  will  of  Henry  P.  Jones,  is  mentioned  and 
provided:  and  if  it  should  turn  out  that  said  Henry  P.  Jones 
made  no  will,  then  in  trust  after  her  death,  to  the  heirs  at 


MILLEDGEVILLE,  NOVEMBBER  TERM,  1857.    499 


Porter  vs.  Thomas,  ex^or. 


law  of  said  Henry  P.  Jones,  agreeably  to  the  statute  of  dis- 
tributions of  this  State. 

Afterwards  on  the  11th  July,  1856,  said  Mary  JoneSj  execu- 
ted her  last  will  and  testament,  by  which  she  devised  and 
bequeathed  the  same  property  to  her  executors,  in  trust  for 
her  grand-son,  John  Thomas  Fulwood,  and  shortly  thereaf^ 
tor  died.  The  plaintiff,  Francis  Thomas,  was  the  only  per- 
son named  as  executor,  who  qualified.  The  negroes  were 
in  the  county  of  Laurens,  employed  on  the  land  under  charge 
of  the  overseer,  Charles  A.  C.  Porter,  the  defendant.  The 
executors  of  Henry  P.  Jones,  resided  in  the  county  of  Burke. 

Francis  Thomas,  the  executor  of  Mrs.  Mary  Jones,  brought 
this  action  of  trover  against  the  overseer  on  the  plantation  in 
Laurens  county.  Affidavit  was  made,  and  under  the  pro- 
visions of  the  Act  of  1821,  the  defendant  entered  into  bond 
for  the  forth-coming  of  the  negroes. 

Upon  the  trial,  on  the  appeal,  the  plaintiff  offered  in  evi- 
dence the  will  of  John  Fulwood,  deceased.  Also  the  will  of 
Mary  Jonen,  formerly  Mary  Fulwood.  He  then  proved  that 
defendant  was  the  overseer  of  the  executors  of  Henry  P. 
Jones,  and  that  they  all  resided  in  the  county  of  Burke,  the 
value  of  the  negroes,  demand  and  refusal,  and  closed. 

Defendant  introduced  the  deed  executed  by  Mary  Jones, 
.and  the  will  of  Henry  P.  Jones  deceased,  and  closed. 

The  Court  charged  the  jury: 

1st  That  the  action  was  rightly  brought  against  the  de« 
fendunt,  who  was  the  overseer  on  the  plantation,  and  had 
charge  of  the  negroes  as  overseer  of  the  executors  of  Henry 
P.  Jones,  decesised ;  and  that  plaintiff  had  as  much  right  to 
«uc  him,  though  he  was  only  overseer  as  to  sue  the  execu- 
tors who  were  the  real  ownersi 

2d.  The  Court  after  reading  to  the  jury  the  case  of  Uol- 
lingslitad  vs.  Alston^  (  Ga,  ReportSj  )  charged  them  that 
the  Supreme  Court  had  in  that  case  determined  this  ease ; 

32 
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Chat  they  were  in  substance  the  same,  and  that  the  clauae  in 
the  will  under  consideration  in  the  case  of  HoUingshead  t^. 
JUstoriy  was  the  same  in  substance^  as  the  clause  in  the  will 
of  John  Fulwoody  and  that  Mrs.  Jones  had  do  power  to  make 
the  deed  under  which  defendant  claimed. 

3d.  The  Court  further  charged,  that  Mrs.  Jones  had  not 
the  power  to  alienate  the  property  during  her  life,  and  any 
deed  executed  by  her  alienating  the  same  was  void,  and  her 
only  power  of  disposition,  under  that  will  of  John  Fnlwood, 
was  by  will. 

4th.  The  Court  further  charged  the  jury,  that  the  particular 
character  of  the  estate  which  Mrs.  Jones  took  under  the  will 
of  her  first  husband,  John  Fulwood,  was  uot  importantin 
the  determination  of  this  case*,  for  whether  she  took  a  life 
estate  with  the  power  of  appointment  or  a  separate  fee  coop- 
led  with  power,  both  parties  claimed  under  and  by  virtue  of 
what  they  considered  an  execution  of  the  power.  That  the 
€Kintrolling  legal  question  in  the  case,  was,  as  to  when  or 
how  the  power  could  be  executed.  The  opinion  of  the 
Court  was  that  the  widow  of  John  Fulwood  was  restrained 
by  his  will  from  alienating  the  property  during  her  natoial 
life,  that  any  deed  she  might  make  would  be  an  alienation 
during  life,  and  that  consequently  the  only  mode  in  which 
s'.ie  could  dispose  of  it,  was  by  will. 

The  Court  refused  to  give  in  charge  to  the  jury  the  requests 
made  by  defendants  counsel. 

To  all  of  which  charge  and  refusal  to  charge,  counsel  for 
defendant  excepted. 

The  jury  found  for  the  plaintiff  forty-six  thousand  nine 
hundred  dollars,  to  be  satisfied  and  discharged  by  the  deliv- 
ery of  the  negroes  within  twenty-five  days;  and  five  thoa- 
sand  seven  hundred  and  one  dollars  and  twenty-five  cents, 
for  the  hire,  to  be  paid  in  money.   . 

Whereupon  counsel  for  defendant  tender  their  bill  of  ei- 
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ceptioD8,aiid  assign  as  error  the  charges  and  refusals  to  charge, 
herein  excepted  to. 

I.  .L  Harris  and  W.  S.  Rockwell,  for  plaintiffs  in  error. 

A.  H.  Chappell,  for  defendant  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

[1.]  The  first  assignment  of  error  presented  in  the  record, 
is  ou  (he  charge  of  the  presiding  Judge  in  the  Court  below, 
that  this  action  was  rightly  brought  against  the  defendant 
who  was  the  overseer  of  the  executors  of  the  will  of  Henry 
P.Jones,  and  in  that  capacity  had  charge  of  the  slaves  sued 

for* 

The  gist  of  the  action  of  trover  is  (he  wrongful  conversion 
q(  the  property  of  the  plaintiff  by  the  defendant.  The 
wrongful  defeiition  of  the  property  is  a  conversion,  and,  in  a 
tortious  act,  all  are  principals  and  equally  liable.  A  servant 
may  be  charged  in  trover  though  the  conversion  bo  done  by 
him,  however  innocently,  for  the  benefit  of  his  master;  and 
it  is  immaterial  whether  he  had  his  master's  authority  or  not 
IjtigKs  nisi,  prius  1480.     Stephens  vs.  Elwalt,  4.  A/.  ^  S.  259, 

The  other  points  made  in  ilic  record  before  us,  depend  en- 
tirely on  the  construction  of  John  Fulwood*s  will. 

[2.]  What  estate  did  his  wife  Mary  Fulwood  take  under 
the  will  ?  If  a  life  estate  with  the  power  of  appointment  as 
to  the  reversion,  was  the  instrument  of  writing  executed  by 
her  to  Joseph  U.  Jones,  William  B.  Jones,  James  V.  Jones, 
and  Henry  W.  Jones,  a  good  execution  of  that  power?  If 
not  was  her  will,  subsequeiitly  made,  a  good  execution  of  it? 

We  think  that  the  testator  limited  the  interest  that  his 
wife  should  take  in  his  property  to  an  estate  for  life.  The 
words  of  the  will  are  "I  will  and  bequeath  to  my  beloved 
wife,  Mary,  all  my  property,  both  real  and  personal,  to  be  at 
her  control  during  her  natural  life."  This  clause  of  the  will 
i^annot,  taken  alone,  vest  a  fee  simple  estate  in  Mrs.  Fulwood, 


472  SUPREME  COURT  OF  GEORGIA. 


Porter  v«.  Thomas,  cx'or. 


under  onr  statute,  because  a  !ef:s  estate  is  mentioned  and 
limited  in  llic  bequest  or  devise.  The  word,  "control,"  can- 
not moan  that  she  shall  have  an  absolute  fee  simple,  the  pow* 
er  of  sale,  so  as  to  pass  a  fee  during  her  natural  Ufa  It  can- 
not be  used  in  a  different  sense  from  its  usual  signification 
and  import.  The  testator,  it  is  manifest,  did  not  use  it  in 
any  other  sense.  He  intended  that  she  should  haFe  authori- 
ty over  it,  the  management,  superintendence  and  use  of  it 
durii]g  her  natural  life.  Tlie  subsequent  part  of  thai  clause 
cannot  enlarge  the  life  estate  into  a  fee  simpla  "  I  itxnhm 
will  and  request,  that,  at  her  death,  she  makes  such  a  dispo- 

• 

sition  of  it  as  she  thinks  best."  Here,  then,  the  testator 
givfs  to  Mrs.  Fuhvood  an  estate  for  life  only,  with  power, at 
her  death  to  nuike  such  a  disposition  of  the  reversion  as  she 
might  tliink  best.  It  is  too  well  established  to  admit  now,  of 
a  question,  under  those  circumstances,  that  she  could  not 
uik<}  a  fee  in  the  propcrtj'-.  Jackson  vs.  Robus^  16.  Jokm, 
Rq).  5SH,  Tomiinson  vs.  Dlghtotij  1.  Peer  fViUiams  H>. 
The  ihslriiment  executed  by  Mrs.  Fulwood  to  the  defendant's 
employers,  and  by  him  given  in  evidence,  recites  that  Mrs. 
Jones,  (Mrs.  Fnhvood.)  had  (he  power  to  dispose  of  the  pro- 
pel ty  accord intr  to  the  will  of  John  Fulwood. 

[3.]  Was  that  instrument  a  good   execution  of  the  power 
given  in  John  Fulwood\s  will?     The  language  used  by  the 
testator  is.  "I  tnrthor  will  and  request,  that  at  her  death," 
TMary  F(il\vo<urs  death.)  "she  makes  su(rh  a  disposition  of  it 
as  she  thinks  best ''     TUq  power  is  not  created  V»y  precatory 
words  merely.     The  testator  expresses  liimself  strongly.     He 
'^ici/h  and  requests."     The  time  is  also  designated  by  lh« 
testator  at  which  the  power  is  to  be  executed.     "At  her  death," 
the  period  at  which  tnany  persons  make  their  wills.     He  wills 
that,  "at  her  «b*ath,she  makes  such  a  disposition  of  it  assh« 
may  think  best.''     The  common  sense  as  well  as  legal  inter- 
pretation of  this  sentence  is,  that  she  should  dispose  of  the 
property  by  wiil.     The  word  "it,'-  in  this  sentence,  relatcslo 
jlif^  property  of  the  testator  both  real  and  personal;  and  can- 
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not  be  made  to  apply  as  insisted  in  the  argument,  to  the  life 
estate  given  to  Mrs.  Fulwood,  without  imputing  to  the 
testator  the  extreme  folly  of  directing  the  donee  of  the  pow- 
er, to  dispose  of  an  interest  that  must  necessarily  cease  to- 
exist  at  the  very  moment,  that  the  inslnmient  by  which  it  is 
conveyed  must  take  effect,  if  it  could  take  effect  at  all. 

In  this  aspect  of  the  case,  it  is  scarcely  necessary  to  con- 
sider whether  the  instrument  executed  to  the  Joneses  was  a 
good  execntion  of  the  power.  If  it  be  a  deed,  it  was  not  a 
good  execution  of  a  power  which  could  be  executed  by  will 
alone.  If  a  will,  it  was  subject  to  be  superseded  by  a  subse- 
qaent  repugnant  will.  We  will  not  therefore  consider,  wheth- 
er if  there  had  been  no  subsequent  disposition  by  will,  made* 
by  her  of  the  property,  the  appointment  by  that  instrument 
would  have  been  a  valid  execution  of  the  power. 

We  repeat,  that  if  the  instrument  should  be  construed  as 
a  deed,  it  is  not  a  good  execution  of  the  power ;  and  if  a  will, 
it  was  revocable  and  was  revoked  by  the  will  subsequently 
executed.  Under  that  last  will,  the  plaintiff  claims  and  was 
entitled  to  recover. 

Judgment  affirmed. 


Madison  Marshall,  plaintiff  in   error,  vs.  Thomas  J.  Mc 
Griff,  assignee  of^.  /a.,  defendant  in  error. 

A.  mad  B.  had  each  aJL/a.  against  C,  A's  hciog  the  older.  The  attorney  of  A., 
C,  D.,  and  E.  agreed,  that  E.  should  advance  to  such  attorney,  for  A.,  the 
'arnouat  due  on  A's  /.  fa;  that  such  attorney  should  procure  a  transfer  of 
tlw  /.  feuj  from  A.  to  D. ;  and  that  C,  with  D.  as  his  surety,  should  sign  a 
note  to  E.,  for  the  money  so  advanced  to  A's  attorney.  All  this  was  doae. 
'.flnbaequeatly,  D.  paid  up  the  note  given  by  him  and  C.  to  E.  Things  being 
tkus,  B**/.  /a,  brought  money  into  Court. 
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Bdd^  That  D.,  aa  transferree  of  A*t  fi,  fa,^  was  entiUed  Co  priority  of  pajSMLl 

out  of  that  money,  over  B. 

Rnic  against  Sheriff,  in  Pulaski  Superior  Court  Decision 
by  Judge  CocHBAN,at  Chambers,  June,  1857. 

This  was  a  motion  to  have  a^.  /a.,  in  favor  of  Samuel  J. 
Lesseur  against  John  H.  Brantly,  returned  satisfied,  and  fa 
appropriate  money,  in  the  hands  of  the  Sheriff,  arising 
from  the  sale  of  Brantly's  property,  to  junior  executions. 

The  following  are  the  facts  upon  which  the  judgment  of 
the  Court  below  was  rendered  : 

Lesseur  held  a^  fa.  against  Brantly,  for  one  thousand  dd- 
lars.  This^/a.,  which  was  founded  on  a  judgment  of  pri- 
or date  to  all  others,  was  levied  by  the  Sheriff,  upon  certail 
negroes  belonging  to  Brantly,  and  which  were  advertised  to 
be  sold  on  sale  day  in  April,  1856.  Upon  that  day,  and  be* 
fore  the  hour  of  sale,  Brantly  proposed  to  one  S.  M.  Mannings 
that  if  he  would  advance  the  money  on  Lesseur's  executioDf 
that  Thomas  J.  McGriff  would  become  responsible  for  the 
repayment  of  not  only  that  amount,  but  also  for  other  d^ 
mands  which  he,  Manning,  held  against  Brantly.  In  ord«r 
to  secure  his  claims,  Manning  accepted,  or  assented  to  the 
proposition,  and  so  did  McGriff,  provided  he  could  get  the 
control  of  the ^.yj/..  Upon  consultation  with  Lesscur^s  at- 
torney, Mr.  Scarborough,  he  consented  to  receive  the  money 
under  this  arrangement,  and  made  the  transfer  of  thejL  /a. 
to  McGriff,  stating  to  them  at  the  time,  that  such  transfer  by 
attorney  was  not  legal,  but  that  under  the  decision  of  the  Su- 
preme Court,  it  was  not  necessary ;  but  if  it  became  so,  ha 
would  obtain  it  Manning  paid  the  amount  of  the/,  feu  to 
Scarborough,  and  received  the  joint  and  several  note  or  notes 
of  Brantly  and  McGriff,  for  this  amount,  as  well  as  for  Wf 
other  demands  against  Brantley.  The  money  u'^s  advanced 
upon  the  credit,  name,  and  responsibility  of  McGrifl^  who 
signed  with  Brantley,  as  trustee  of  Mrs.  Elefair  Brandcj, 
wife  of  defendant.    Afterwards,  this  note  was  taken  up,  and 
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IfeOriff  gave  his  own  note  in  lieu  thereof,  and  had  paid  a 
large  portion  of  it 

Soon  afterwards,  Madison  Marshall  had  an  execution  which 
be  held  against  Brantley  levied  upon  the  same  n^roea^ 
which  were  afterwards  sold  by  the  Sheriff,  for  about  sixteen 
hundred  dollars  and  which  he  held  subject  and  ready  to  be 
paid,  as  the  Court  should  order. 

Marshall  ruled  the  Sheriff  to  show  cause,  why  Lesseur't 
JL  fa.  should  not  be  returned  satisfied,  and  why  the  money 
in  bis  bands  should  not  be  paid  to  his  and  other  younger 
eacecutions. 

Counsel  for  McGriff  insisted,  that  Lesseur's  execution^ 
which  had  been  assigned  to  him,  was  entitled  to  be  paid  firal 
out  of  the  fund. 

It  mny  be  added,  that  after  this  controversy  arose,  Lesseor, 
upon  application  by  Scarborough,  gave  him  a  power  of  at* 
temey,  to  transfer  his^  fa.  to  McGriff,  and  if  already  done^ 
that  he  fully  ratified,  and  confirmed  it 

The  Court  below  decided,  that  Lesseur's^  fa.  was  first 
entitled  to  be  paid  out  of  the  funds  in  the  hands  of  the  Sher* 
iC    And  to  this  decision  counsel  for  Marshall  excepts. 

Cole,  for  plaintiff  in  error. 

I.  L.  Harris,  for  defendant  in  error. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

Lesseurs's^y5ar.  was  older  than  Marshall's. 

The  agreement  between  Scarborough,  Lesseur^s  attorney, 
firantly,  the  defendant  in  the  two  fi.fa8 ;  McGriff,  Brantley's 
fiiehd ;  and  Manning,  the  monied  man ;  was  in  effect  this: 
That  Manning  should  advance  to  Scarborough,  the  amount 
due  upon  the  Lesseur^/o.  That  Scarborough  should  gc^  a 
tSransfer  of  that^  /a.,  made  by  Lesseur  to  McGriff  and  that 
Brantly,  with  McGriff  as  his  surety,  should  give  his  note  la 
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Manning,  for  the  money  advanced  by  him  to  Scarboiouglr,, 
as  well  as  for  the  debts  which  he,  Manning,  already  held  oa 
Brantley.    This  agreement  was  carried  out 
.  If  this  agreement  was  valid,  it  gave  to  McGriflf  the  abso^ 
lute  right  to  the^./o.,  on  his  paying  the  note  made  by  him 
and  Brantly,  to  Manning ;  and,  consequently,  gave  him,  ia 
that  event,  the  right  to  collect  the  Ji.  fa.  out  of  the  money 
raised  by  the  Marshall^. /a.    The  agreement  was  not  one 
for  the  saii^ifaction  of  the  older  >i./a.    The  only  conditiou 
on  which  McGriff  would  become  a  party  to  the  agreement,, 
was  that  ihe  JL/a.  should  be  kept  unsaliifiedy  and  should  be 
transferred  to  him,  for  his  security  or  indemnity,  in  the  eveal 
that  he  had  the  Manning  note  to  pay. 

Was  the  agreement  valid  ?  So  far  as  the  parties  to  it  weie^ 
concerned,  there  can  be  no  doubt,  that  it  was,  if  it  bound 
Lesseur.  But  it  did  bind  him ;  he  ratified  the  action  of  1m 
attorney,  Scarborough,  and  made  a  transfer  of  the  fi/a,  to 
McGriff  And,  omnia  ratihabiiio  retrotrahittp^y  et  mandaio- 
priori  seqtiiparcUur.    Stor.  Jig.  §  245. 

And  if  must  be  equally  true,  that  so  far  as  Marshall,  the 
plaintiff  in  the  younger  fi.fcu^  was  concerned,  the  agreement 
was  also  valid,  i|*the  agreement  was  one  that  could  do  him 
no  prejudice. 

And  the  agreement  was  one  that  could  do  him  no  preju- 
dice. The  agreement  gave  to  the  Lesseur  Jufcuj  no  addi- 
tional advantage  whatever,  over  the  Marshall  JL  fa.  The 
Lesseur  fifcuy  being  the  older  of  the  two,  had  originally  pre- 
cedence of  payment  out  of  Brantly's  property.  The  agree- 
ment caused  the  right  to  receive  this  payment,  to  pass  from 
Lesseur  to  McGriff.  That  was  all  that  it  did,  so  far  as  the  ef- 
ficacy of  Hie  Ji  fa.  was  concerned.  But  it  was  all  one  to  the 
Marshall  Ji  fa.j  who  was  the  person,  to  receive  this  pay- 
ment. 

The  agreement,  then,  was  valid,  as  to  all  concerned. 

And  it  appears,  that  McGriff,  the  surety  of  Brantly  to  the 
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Manniog  note,  had  paid  Manning  that  note,  by  substituting 
his  own  individual  note,  for  that  note. 

CSonsequcntly,  McGriff  was  the  absolute  owner  of  theLes- 
wtutJLfa.  And  therefore,  it  must  be  true,  that  the  Court 
waa  right,  in  giving  him  precedence  of  payment  over  Mar- 
diall,  out  of  the  money  raised  by  the  Marshall^. /a. 

But  say,  that  the  agreement  was  not  valid.  Say,  that  the 
want  of  authority  in  Scarborough,  Lesseur's  attorney,  to  bind 
l#esseur,  rendered  the  agreement  invalid,  then  still  the  result 
would  be  the  same,  for  in  that  case,  the  transfer  by  Scarbo- 
rough would  be  void,  and  the^.yfir.  would  stand,  in  all  res- 
pects, as  if  no  such  agreement  had  been  made.  Consequent- 
ly,  it  would  stand  open  as  \.\\eji.fa.  oi  Lesseur  hifnstff ;  and 
bit  would  be  entitled  to  the  precedence  over  Marshall 

Anyway,  therefore,  the  Lesseur^./tf.  was  entitled  to  thi» 
precedence;  and  the  Court  was  right  in  holding  it  so  enti^ 
ded. 

We,  therefore,  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed 


CoLLSN  O'Neal,  plaintiff  in  error,  vs.  Joel  Deess,  defendant 

in  error. 

If  the  defendant  be  under  obligation  to  refund  money  which  haa  been  paid  lo 
him  by  mistake,  the  person  who  has  committed  the  mistake,  and  been  com- 
peUed  to  account  to  the  true  owner,  may  sue  for  and  recover  back  the  fund; 
lib  right  to  do  so,  being  founded  in  the  equity  of  his  case. 

In  Equity,  from  Laurens  Superior  Court.    Decision  on 
jlemurrer,  by  Judge  Love,  at  October  Term,  1857. 

This  bill  was  filed  by  Joel  Deese,  against  CuUen  O'Neal* 
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The  allegations  are,  that  in  the  fall  of  1850,  ThomadM.  Yopp 
sent  tD  the  Central  Railroad,  at  station  No.  15|,  five  bales  of 
cotton,  to  be  shipped  to  Washburn,  Wilder  &  Ca^  of  Savan- 
nah    About  the  same  time,  defendant  O'Neal  sent  to  iho- 
same  station,  forty-five  bales  of  cotton,  with  directions  thai 
they  be  shipped  to  the  same  house.    Complainant  iras  the 
agent  of  the  road,  at  said  station,  and  while  Yopp's  cotton 
was  in  the  cotton  yard  at  the  stution,  the  marks  on  the  bales 
were  washed  out  and  obliterated  by  the  rains  to  which  it  was 
exposed.    That  afterwards, in  re-marking  said  cotton,  throuj^ 
mistake,  Yopp's  cotton  was  marked  as  O'NeaPs,  and  all  con* 
signed  to  Washburn,  Wilder  &  Co,  as  the  cotton  of  O'Neal . 
Washburn,  Wilder  &  Co.  sold  the  entire  50  bales  as  O'Neal'lj^ 
and  remitted  to  him  the  amount  of  sales.    That  the  5  bales* 
belonging  to  Yopp,thus  included,  amounted  to  j|!(222  50,and 
which  was  received  by  O'Neal  with  the  rest 

Yopp  afterwards,  through  his  factors,  the  said  Washbora, 
Wilder  &  Co.,  called  upon  the  Railroad  Co.^  to  accoaot  fi>r 
his  5  bales,  and  upon  presenting  complainant's  receipt,  the 
company  responded  and  paid,  as  the  value  of  the  said  5  bales^ 
the  sum  of  $222  50. 

The  company  called  upon  complainant,  agent  as  afore- 
said, to  make  good  this  loss,  caused  through  his  mistake,  and 
he  repaid  to  them  the  amount  which  they  had  paid  Yoppu 
That  afterwards,  Yopp  gave  complainant  an  order  on  O'Neal 
for  the  said  sum  of  $222  50,  the  proceeds  of  said  five  bales 
of  cotton,  which  he  had  received.  O'Neal,  upon  being  ap» 
plied  to,  refused  to  refund. 

To  this  bill  O'Neal  demurred,  for  want  of  privity  between 
complainant  and  defendant. 

The  Court  overruled  the  demurrer, and  defendant  ezcqpfs. 

IvERsoN  L.  Harris,  for  plaintiff  in  error. 
,  John  R.  Cochrane,  for  defendant  in  error. 
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y  the  Court — LimPKnr^  J.  delivering  the  opinion. 


Onr  judgment  is,  that  there  is  equity  in  the  bill ;  and  that 
tho  demurrer  was  properly  overruled.  Nor  can  we  see  any 
good  reason  why  a  recovery  should  not  have  been  had  at  law. 

In  the  great  case  of  Moses  vs.  McFarlan,  2  Brunow,  1005, 
Lord  Mansfield  denied  that  the  right  to  recover  in  a  case 
like  this,  was  founded  upon  the  idea  of  privity  in  contract, 
either  express  or  implied ;  but  on  the  contrary,  held,  that "  if 
the  defendant  be  under  an  obligation,  from  the  ties  of  natural 
jnstice,  to  rtfund,  the  law  implies  a  debt ;  and  gives  this 
remedy  founded  upon  the  equity  of  the  plaintifTs  case,  as  if 
it  were  upon  contract  "  In  one  word,-'  says  his  Lordship, 
^  the  gist  of  this  action  is,  that  the  defendant,  upon  the  cir- 
ctinntances  of  the  case,  is  obliged  by  the  ties  of  natural  pin* 
tice  and  equity,  to  refund  the  money.** 

And  this  Court  says,  in  Culbreath  vs.  Culbreatk^  7  Ga» 
Ref.  64,  ^  if  there  is  justice  in  the  plaintiff's  demand,  and  in^ 
justice  or  unconscientiousness  in  the  defendant's  withholding 
it,  the  action  lies,  or  to  use  more  appropriate  language,  the  law 
will  compel  him  to  pay." 

Without  any  order  then  from  Yopp  to  O'Neal,  to  refuhd 
the  $222  50,  paid  to  him  by  mistake,  from  the  sale  of  the 
five  bales  of  cotton,  which  belonged  to  Yopp  and  not  to 
O'Neal,  as  is  admitted  by  the  demurrer  to  the  bill,  we  should 
have  felt  unwilling  to  send  the  complainant  out  of  Court* 
With  that  order,  we  should  be  inexcusable  for  doing  so.  In- 
deed, Mr.  O'Neal  owes  it  to  himself  to  answer  this  bill,  and 
assign  the  reason,  as  he  no  doubt  can  do,  why  he  apparent- 
ly holds  on  to  money  which  does  not  belong  to  him,  and 
which  an  innocent  man  has  had  to  pay  to  the  rightful  owner* 

It  is  supposed  that  there  is  no  precedent  in  the  books  for 
such  a  proceeding.  We  think,  and  have  endeavored  to  show, 
Ihat  there  is ;  but  if  not,  principle  requires  that  one  should 
be  established    It  would  argue  a  great  defect  in  the  moral 
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administration  of  justice,  if  one  man  could  retain  the  money 
of  another,  for  which  he  had  given  nothing,  and  which  he 
received  by  mistake. 

Judgment  affirmed. 


Hardy  Bryan,  plaintiff  in  error,  vs.  Ephriam  G.  Pokdei, 

trustee,  defendant  in  error. 

[1.]  All  the  parties  defendant  in  a  cause  instituted  in  a  State  Court,  subject  lo 
be  removed  to  a  Circuit  Court  of  the  United  States,  under  the  provi»ioas  of 
the  12th  sec.  of  the  Judiciary  Act  of  the  United  States,  psssed  in  1789,  mvA 
join  in  the  petition  for  removal. 

[9.]  An  affidavit,  "to  the  best  of  the  knowledge  and  belief"  of  the  affiant  is  not 
safficient  to  warrant  the  issuing  of  a  writ  ofHeextat,  and  such  a  writ  ordered 
on  such  an  affidavit  will  bo  discharged  on  Motion. 

In  Equity,  from  Thomas  Superior  Court.  Decision  by 
Judge  Cochran,  at  June  Term,  1857. 

This  was  a  bill  filed  by  Ephraim  G.  Ponder,  trustee  ofJdTS. 
Mary  A.  E.  Atkinson,  against  Hardy  Bryan,  (formerly  of  tbe 
State  of  Georgia,  but  at  the  time  of  the  filing  of  the  bill  a 
citizen  of  the  State  of  Louisiana,)  and  Shadrack  Atkinson, 
the  husband  of  said  Mary  A.  E.,  the  cestui  que  trust y  of  the 
State  of  Florida. 

As  the  decision  of  this  Court  is  made  upon  questions  not 
arising  out  of  the  facts  of  the  case,  it  is  not  necessary  to  state 
them. 

The  bill  amongst  other  things,  prayed  for  a  ne  exeat  against 
Bryan,  which  issued  under  the  sanction  and  order  of  the 
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Chancellor,  upon  the  following  affidavit  made  by  the  cesim 
que  trusty  to-wit  ; 

Georgia,  I      In  person  appeared  before  me,  Thomas 

Thomas  Countit.  /Simmons,  a  Justice  of  the  Peace  in  and 
for  said  county,Mary  \.  E.  Atkinson,  who  being  duly  sworn, 
deposeth  and  saith,  that,  to  the  best  of  lier  knowledge  and 
belief,  the  statements  in  the  above  bill  are  true  and  correct 
ill  fact. 

(Signed)  MARY  A.  E.  ATKINSON. 

Nov.  30th,  1855. 

Thomas  Simmons,  J.  P. 

The  bill  was  returnable  to  May  Term,  1856,  at  which 
Term  complainant  applied  for  an  order  to  have  service  per- 
fected on  Atkinson  by  publication.  Defendant,  Bryan,  had 
been  arrested  under  the  writ  of  m  exeat  issne<l,  and  had  giv- 
en bond  wilh  security,  as  required.  At  December  Term, 
1856,  the  usual  rule  was  taken,  re([uiring  the  defendant  to 
appear  at  the  next  Term  of  the  Court,  and  plead,  answer  or 
demur,  not  demurring  alone,  to  the  bill.  At  the  n(^xt  Term, 
being  June  Term,  1J^57,  Bryan  appeared  and  petitioned  the 
Court  for  a  removal  and  transfer  of  the  case  to  the  Circuit 
Court  of  the  UnitfvJ  Stales  for  the  District  of  Georgia,  in  ac- 
cordance with  the  12th  sec.  of  the  Judiciary  Act  of  the  Uniled 
States,  passed  in  1799,  alleging  that  he  was  a  citizen  of  the 
State  of  Louisiana,  and  that  the  amount  involved  exceeded 
the  sum  of  five  hundred  dollars. 

The  Court  refused  to  grant  or  allow  the  removal,  on  the 
ground  that  the  application  came  too  late;  that  it  should  have 
been  made  at  the  appearance  Term,  that  is  the  Term  to  which 
the  bill  was  returnable.  To  which  Brvan,  bv  his  counsel 
excepted. 

Counsel  for  Bryan  then  moved,  having  filed  his  answer, 
to  discliarge  the  )ie  exeal^  on  the  ground  that  the  affidavit 
verifying  the  bill  was  insutticient.  And  further,  moved  to  dis- 
miss the  bill  on  the  ground  that  the  equity  was  sworn  off  by 
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the  answer,  which  motion,  after  ailment,  the  Court  OTcr- 
ruled,  and  counsel  for  Bryan  excepted. 

W.  S.  Rockwell,  for  plaintiff  in  error. 

Bailey,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

[I.]  By  the  12th  section  of  the  Judiciary  Act  of  the  United 
States,  passed  in  1789,  if  a  suit  be  commenced  in  any  State 
Court  by  a  citizen  of  the  State  in  which  the  suit  is  brought, 
against  a  citizen  of  another  State,  and  the  matter  in  dispute 
exceeds  the  sum  of  five  hundred  dolhrs,  exclusive  of  costs,  to 
be  made  appear  to  the  satisfaction  of  the  Court,  and  the  de- 
fendant, at  the  time  of  entering  his  appearance  in  such  State 
Court,  file  a  petition  for  the  removal  of  the  cause  for  trial  in 
the  next  Circuit  Court,  to  be  held  in  the  District  where  the 
suit  is  pending,  and  offer  good  and  sufficient  security  for  his 
entering,  in  such  Court,  on  the  first  day  of  its  next  session, 
copies  of  the  process  against  him,  and  also  for  his  there  ap- 
pearing and  entering  special  bail  in  the  cause,  if  special  bail 
was  originally  requisite  tht^rcin,  it  shall  then  be  the  duty  of 
the  Slate  Court  to  accept  the  surety,  and  proceed  no  further 
in  the  cause.     We  think  the  Court  below  was  right  in  disal- 
lowing the  removal  of  the  cause  to  the  Circuit  Court  of  the 
United   States,  but  we  arc  not  agreed  that  the  ground,  on 
which  the  presiding  Judge  put  his  refusal,  ought  to  bo  sus- 
tained.    The  Courts  of  the  United  Slates  are  Courts  of  limi- 
ted jurisdiction;  and   statutes  relative  to  their  jurisdiction, 
and  for  the  transfer  of  the  jurisdiction  of  causes  from  a  State 
Court,  must  be  strictly  construed.     After  the  time  has  passed 
for  the  removal  of  a  cause  from  a  State  Court-  to  a  Circuit 
Court  of  the  United  States,  the  State  Court  cannot,  by  agree- 
ment, consider  a  petition  for  removal  as  having  been  filed  in 
proper  time,  to  give  the  Circuit  Court  of  the  United  Stales 
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jarisdiction.  Peter's  C.  C,  Reports  A4 ;  lAvingst on  vs.  Jrf- 
/ersoHj  1  Brochenbr oughts  Rep.  211,  Gibson  vs.  Johnson.  In 
this  case  there  arc  two  defendants,  one  resident  in  Louisiana 
and  the  other  in  Florida.  They  are  charged  with  combining 
and  confederating  against  the  c  stui  que  trust  of  complainant, 
and  were,  therefore,  properly  joined.  One  of  them  was  served 
personally,  and  the  other  by  publication.  Only  one  of  the 
defendants  has  appeared.  For  the  other  defendant,  no  ap- 
pearance has  been  entered.  For  aught  that  appears  in  the 
record,  he  is  satisfied  with  the  jurisdiction  of  the  State  Court 
He  does  not  join  in  the  petition  for  removal.  The  Act  of 
Congress  authorized  the  ^^defendantj*  to  file  his  petition  for 
the  removal  of  the  cause.  The  persons  who  make  the  party 
defendants  should  join  in  the  petition,  and  one  party  defend- 
ant  should  not  be  permitted  to  change  the  jurisdiction  with- 
out the  consent  of  his  co-defendauts,  for  if  the  petition  suc- 
ceed the  whole  cause  must  be  removed.  It  canuot  be  re- 
moved in  part.  If  it  go,  it  must  go  as  a  whole.  "The  right 
to  question  the  jurisdiction  is  personal  to  the  very  parties 
over  whom  it  is  alleged  the  Court  has  no  jurisdiction.  Their 
co-defendants  cannot  plead  it,or  demur,  or  move  to  dismiss.'' 
JRice  vs.  Tarver  and  others^  4  Ga.  Rep,  592.  We  hold,  that 
under  the  Act  of  Congress,  all  the  parlies  defendants,  who 
have  been  brx)ught  before  the  Court,  by  service,  in  any  man- 
ner, must  join  in  the  petition  to  remove  the  case  from  the  ju- 
risdiction in  which  it  was  instituted,  and  that  one  defend- 
defendant  cannot  transfer  the  jurisdiction  for  another,  any 
more  than  he  rould  for  that  other,  object  to  the  jurisdiction. 
For  these  reasons  we  alfirm  the  judgment  of  the  Court  as  to 
the  first  ground  of  error  complained  of  in  the  record. 

[2.]  The  defendant  moved  to  discharge  the  writ  of  ne  exeat 
Hepublica,  because  the  affidavit  in  support  of  the  alligatiors 
of  the  bill  was  insnfRcient.  The  charges  in  the  bill  weie 
sufficiently  strong  and  positive  to  have  justified  the  issuirg 
of  the  writ,  if  they  had  been  sworn  to  positively.  They  are, 
however,  sworn  to  by  complainant's  cestui  que  trust, H:}  the 
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best  of  her  knowledge  and  belief."  It  is  no  more  than  if  the 
phrase  "  to  the  best  of  her  knowcldge  and  belieP"  had  been 
annexed  to  each  specific  charge  mado  in  the  bilL  Eveiy 
charge  in  the  bill  may  be  false,  and  yet  each  one  may  he 
true  to  the  best  of  the  knowledge  and  belief  of  the  affiant 
It  is  much  weaker  than  an  aflidavit  of  belief,  for  the  party 
clocs  not  state  that  she  docs  believe.  The  aflidavit  must  be 
positive  as  to  the  intention  to  leave  the  State,  or  of  the  de- 
clarations of  the  defendant  to  that  effect.  Oldham,  vs.  OU* 
hanij  7  Vcsey  Jr.  410;  Etches  vs.  Lance,  lb.  417*  Inasmuch 
as  this  Court  is  of  opinion  that  the  writ  of  nfeorea/ should  be 
discharged  because  of  the  insulliciency  of  the  affidavit,  it  is 
unnecessary  to  consider  the  other  point  made  in  the  motioB 
complained  of,  in  the  bill  of  exceptions. 

Judgment  reversed 


Bknjamix  Pope  and  Wifk,  phiintifTs  in  error,  vs.  Nathai 

TrcKF.R,  defciidiiiit  in  error. 

\'t.\  A  ^\i\  to  <<  liitlicr  in  trust  liir  his  chililroii,  is  un  cjrernud  trust. 

i'J.)  Till*  w  it'u's  '-chattel>  person ;;U  in  pussossion*' vest  ab$olatclyia  the  hasbuA 

«.in  the  iiiarriu^'-'.'. 

Trover,  in  Laurens  Superior  Court.  Tried  before  Judge 
LovK,  October  Term,  IS57. 

This  was  an  aclion  of  trover  by  Benjamin  Pope  and  wife 
against  Nathan  Tucker  for  the  recovery  of  a  negro  woman, 
named  Rena,  and  her  children. 

Defence,  Statute  of  Limitations. 
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The  following  clausa  in  a  deed  of  gift  executed  by  Instance 
Hall,  dated  27th  July,  1833,  was  the  foundation  of  plaintiff's 
-claim  and  title  : 

I  give  unto  my  son,  Littleton  G.  Hall,  in  trust  and  for  the 
sole  use  and  benefit  of  his  (ihildren,  to  have  and  to  hold  for- 
ever, a  tract  of  land  adjoining  the  two  last  mentioned  tracts, 
■and  containing  equal  number  of  acres  with  one  of  them. 
And  also  a  negro  man  named  Perry,  a  negro  woman,  Dor- 
•cas,  and  a  girl  named  Rena." 

Mrs,  Pope  was  one  of  the  children  of  Littleton  6.  Hall,and 
was  married  in  January,  1837. 

There  was  evidence  that  defendant  had  notice  of  the  deed, 
and  the  claim  of  the  children  of  Littleton  G.  Hall  to  the  ne- 
gro, Rena,  when  he  bought  her. 

Defendant  purchased  Rena  from  Littleton  G.  Hall,  June, 
1837,  and  received  an  absolute  bill  of  sale  from  him,  war- 
ranting the  title. 

Upon  offering  in  evidence,  said  bill  of  sale,  plaintiff  objec- 
ted to  its  introduction  on  the  ground  that  it  was  not  properly 
recorded,  which  objection  was  sustained  by  the  Court 
Whereupon  defendant  called  a  witness,  who  proved  the 
hand-writing  of  the  subscribing  witness,  when  the  bill  of  saje 
was  admitted.  I 

The  jury  found  for  the  plaintiffs  six  hundred  dollars. 

Defendants  moved  for  a  new  trial  on  the  grounds: 

Ist,  That  the  verdict  is  contrary  to  law. 

2d.  That  the  verdict  is  contrary  to  evidence. 

3d.  That  the  verdict  is  contrary  to  the  charge  of  the  Court, 
in  this,  that  the  Court  charged  '^'that  if  Littleton  G.  Hall  re- 
pudiated the  trust,  and  said  the  property  was  his  individual 
property,  and  the  plaintiffs  had  notice  thereof,  the  statute  of 
Kmitations  is  a  bar  to  a  recovery.'^ 

4th.  That  the  verdict  is  strongly  and  decidedly  against  the 
weight  of  evidence. 


33 
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After  argument^  the  Court  set  aside  the  verdict .aod-gniMid 
ihe  tuotion  for  a  new  trial. 

And  to  this  decision,  granting  a  new  trialypjaiiitifis  ezqcp; 
led|  and  assign  the  same  as  error. 

CocHBAN,  for  plaintiffs  in  error. 

W.  S.  Rockwell,  for  defendant  in  error. 

J3ff  ihe  Court. — ^Bemning,  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  granting  the  motion  for  » 
new  trial  ? 

One  of  the  grounds  of  that  motion  was^  that  the  verdiiCt 
was  contrary  to  the  evidence. 

Was  this  ground  well  taken? 

One  of  the  pleas  was  the  statute  of  limitations^  viz:  Ihil 
the  cause  of  action  was  one  that  had  arisen,  more  than  bfax 
years  before  the  commencement  of  the  action. 

Did  the  evidence  support  this  plea? 

The  evidence  discloses  a  deed  made  by  Instance  Hall|  tb0 
grandfather  of  Mrs.  Pope,  containing  this  clause:  ^I  give, 
unto  my  son  Littleton  G.  Hall  in  trust,  and  for  the  sole  use 
and  benefit  of  his  children,  to  have  and  to  hold  forever,  a 
tract  of  land  adjoining  the  two  last  mentioned  tracts,  and  con* 
taining  equal  number  of  acres  with  one  of  them,  and  abo  a 
negro  man  named  Perry,  a  negro  woman  Dorcas,  and 
a  girl  named  Rena." 

The  title  of  (he  plaintiffs  to  Rena  and  her  children  depen- 
ded on  this  clause:  Mrs.  Pope  one  of  the  plaintiffs,  being  one 
of  the  "children"  of  Litileton  G.  Hall,  and  having  been  mar« 
ded  to  Mr.  Pope,  after  the  date  of  the  deed. 

What  interest,  then,  did  she  take  in  Reaa  and  her  childieiL 
under  this  clause? 

[1.]  She  took  a  vested  legal  interest.  The  trust  wa^m 
executed,  not  an  executory  one.    There  was  nothing  to  be 
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dotio  by  the  trustee  Jordan  vs.  Thomionyl  Ga.  517;  Bd' 
fnondson  and  Wife  vs.  Dyson^  2  Ktliy  307 ;  GUnorchy  «t. 
BosviUe,  1  Lead.  Cos.  in  Eq, 

A  vested  legal  interest  in  Kenaand  her  children,  then,  was 
what  Mrs.  Pope  took  under  this  clause.  Such  an  interest  is 
gatGcient  to  support  trover;  and  therefore,  Mrs.  Pope  if  she 
had  remained  unmarried  might  have  brought  trover,  in  her 
own  name,  for  Rena  and  her  children. 

[2.3  She  married  Mr.  Pope.  What  interest  did  he  acquire 
by  the  marriage?  lie  acquired  whatever  interest  she  had; 
and  lie  acquired  that  interest  absolutely.  '^Bnt  the  marrioge 
Is  an  absolute  gift  of  all  chatties  personals  in  possession  in 
her  own  right,  \vhe;her  the  husband  survive  the  wife  or  uo} 
bnt  if  they  be  in  action  as  debts,  by  obligation,  contract,  or 
otherwise,  the  husband  shall  not  have  them,  unless  he  and 
his  wife  recover  them.     Coke  Liit.  351,  A. 

r 

Were  Rena  and  her  children,  ''chattels  personals  in  pos- 
session,'' of  Mrs.  Pope,  at  the  time  of  the  marriage. 

The  marriage  took  place  on  the  5th  of  January,  1837.     On 
the  10th  of  January,  1837,  the  father  of  Mrs.  Pope,  named 
as  trustee  in  the  deed  aforesaid,  conveyed  Rena  to  Tu'^ker, 
the  defendant  in  the  action.    There  is  no  evidence  of  any 
dlher  act  of  conversion,  on  the  part  of  the  father,  except  this 
sale  to  Tucker.     It  is  to  be  presumed,  therefore,  that  at  the 
time  of  the  marriage,  the  father  was  holding  possession  of 
Rena,  for  his  children,  in  whom  the  legal  title  to  her  waSi 
And  if  he   was,  then,  his   possession   was  their  possessioa 
Consequently,  we  may  say,  that.Renat^;a«a  chattel  personal 
in  possession,  of  the  children,  including  Mrs  Pope,  al  the 
timo  of  her  marriage. 

Indeed,  the  authorities  seem  to  go  the  length  of  saying, 
that  even  if  at  the  time  of  the  marriage,  a  specific  chattel  per- 
sonal of  the  wife,  is  in  the  adverse  possession  of  some  third 
person,  such  chattel  is,  nevertheless,  to  be  considered  a  chat- 
tel personal  in  her  possession,  and  therefore,  that  it  is  one 
which  passes  absolutely  to  the  husband,  so  that,  he  may  ro- 
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cover  it  in  his  own  name.  Powers  et  ux.  vs,  MaraJhcLU^  Fwk 
Jibr.  Bar.  and  Feme.  (S.)  10  Id^  (S.)  32  35  39;  Baimore  Vi. 
Graves,  Id,  (S.)  53;  Bac.  Mr.  (C.)  3,  McQueen  Husb.  and 
Wife,  19  20  46  ;  Bill  Law  Prop,  as  to  Husb.  and  Wtfcy  49, 

50. 

Mr.  Pope  then,  by  the  marriage,  acquired,  absolutely, Mre, 
Pope's  interest,  in  Rena ;  and,  therefore,  acquired  the  right 
to  bring  suit  in  his  own  name,  in  respect  to  any  subsequent, 
if  not,  in  respect  to  any  previous  appropriation,  or  conversion 
of  Rena. 

The  sale  made  to  Tucker,  by  the  father  of  Mrs.  Pope,  was 
subsequent  to  the  marriage,  and  such  sale  was  a  conversion 
CD  the  part  of  both  buyer  and  seller,  consequently,  by  snch 
sale,  Mr.  Pope  acquired  the  right  to  bring  trover  in  his  own 
name,  against  Tucker,  immediately. 

The  sale  was  in  1837.  The  right  of  action  being  ooa 
arising  at  the  time  of  the  sale,  was  one,  therefore,  of  wbich, 
what  the  pica  said,  was  true,  viz:  that  it  arose  more  than  foor 
years  before  the  commencement  of  the  action. 

That  the  action  was  brought  in  the  names  of  husband  and 
wife,  can  make  no  difference ;  the  entire  right  was  in  the 
husband. 

Wc  think,  then,  that  the  plea  of  the  statute  of  limitatioM^ 
was  supported  by  the  proof. 

And,  therefore,  we  think  the  Court  was  right,  in  granting 
the  motion  for  a  new  trial 

Judgment  affirmed. 
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WiixiAM  G.  Ponder,  ex'or,  plaintiff  in  error,  vs.  Wiluaic 
Foster,  guardian,  defendant  in  error. 

A  guardian  residing:  out  of  the  jurisdiction  in  which  the  property  of  hU  ward 
it  situated,  may  sustain  a  bill  to  have  an  allowance  for  past  expenses,  and 
•  decree,  that  sums  suitable  to  the  circum&tancesof  his  wards  shall,  at  stated 
periods,  be  deposited  in  Court,  at  his  disposal,  for  their  future  maintenance 
mod  education. 

In  Equity,  from  Thomas  Superior  Court  Decision  on 
demurrer,  by  Judge  Cochran,  at  June  Term,  1857. 

•  This  was  a  bill  filed  by  William  Foster,  against  William 
6.  Ponder,  executor  of  James  Vickers,  deceased. 

The  bill  alleges,  that  James  M.  Vickers,  of  Thomas  county, 
died  in  1847,  leaving  his  wife,  Ann  E.  Vickers,  and  two 
children  in  esse,  and  his  said  wife  encienie,  who,  after  his 
death,  gave  birth  to  a  posthumous  son. 

That  deceased  left  a  will  which  was  duly  admitted  to  pro* 
kale,  and  defendant.  Ponder,  qualified  as  executor  thereof. 

By  the  third  section  of  his  will,  testator  bequeathed  a  large 
estate  to  his  said  three  children,  which  he  directed  to  be  re- 
tained and  controlled  by  his  executor,  until  his  children  res- 
pectively came  of  age.  That  the  annual  value  or  increase  of 
Ihe  estate  thus  given,  to  his  children,  amounted  to  about  sev- 
en thousand  dollars. 

The  bill  further  alleges,  that  complainant  intermarried  with 
the  widow  of  testator,  and  with  her  removed  to  the  State  of 
Texas,  carrying  with  them  the  said  three  children,  all  of  ten- 
der age.  That  he  is  now  a  citizen  of  Texas,  apd  has  there 
been  appointed  guardian  of  the  persons  of  said  children,  and 
of  their  property  or  estate,  to  the  amountof  ten  thousand  dol- 
lars, and  has  entered  into  bond  and  security  for  the  faithful 
discharge  of  his  trust.  That  since  his  intermarriage  with 
their  mother,  the  entire  support,  maintenance,  and  educa- 
tion of  said  children,  have  been  borne  by  complainant,  who 
has  paid  out  some  three  thousand  dollars  therefor,  and  has 
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ezhaiistei  liis  res9iirce3  and  estate  thereby.  That  the  esttft 
bequeathed  to  said  children,  is  wow  in  the  hands  of  defends 
ant,  as  executor,  who  refuses  to  pay  to  complainant,  tbo  smi 
thus  paid  and  advanced  by  him. 

The  bill  prayp,  that  an  account  be  had  of  the  valae  of  Ihe 
estate  belonging  to  his  wards,  in  the  hands  of  de/eudJot; 
chat  an  account  be  taken  of  the  amounts  paid  out  and  expei»- 
ded  by  him,  for  their  support  and  education,  and  that  said 
defendant  pay  to  complainant  the  sums  thus  asrcitained| 
and  that  a  further  sum  be  annually  paid  to  complainant,  W 
the  future  support  and  educatiiin  of  said  children;  that  cud 
6um  bo  fixed  by  authority  of  (his  Court,  and  defbitdaitc  or* 
dered  to  pay  over  the  same. 

To  this  bill  defendant  demurred. 

Isf.  Because  Chore  was  no  equity  in  the  bill. 

2d.  Because  complainant  has  ample  remedy  at  eotliiAn 
law. 

3d.  Because  complainant  is  not  ihc  guardian  of  ttaid  chil- 
dren, the  Court  making  the  appointment  having  no  jiltb- 
diction. 

The  Court  overruled  the  demurrer  on  all  the  grounds  fH- 
ken.    And  to  this  decision  counsel  for  defendant  cxeepCttiL 

Cols,  for  plaintiff  in  error. 

Hansell,  by  I.  L.  Harris,  for  defendant  in  error. 

Bytht  Court. — McDonald,  J.  delivering  the  opinion. 

The  complainant  and  his  wife,  Ann  E.  Foster,  wereap> 
pointed  guardians  of  the  persons  of  Pleasant  N.  Vicken^ 
James  M.  Vickers,  and  Henrietta  E.  Vickers,  by  the  county 
Court  of  Harrison  county,  Texas,  and  William  Foster  was 
appointed  by  the  same  Court,  at  the  same  time,  guardian  of 
their  estate,  with  power  and  authority  to  demand  and  m- 
ceive  from  the  person  having  charge  of  their  deceased  Ci- 
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.Ihei^estate,  in  Georgia,  the  sum  often  thousand  dollars^  Ca 
he,  by  him  retained,  for  their  proper  maintenance  and  edu* 
Mtion.  William  Foster  instituted  this  suit  for  the  purpose 
of  having  an  enquiry  made  into  tho  value  of  the  estate  of  his 
IMMs,  and  acconnt  taken  of  the  moneys  expended  by  himp 
in  their  maintenance  and  education,  and  having  a  sum  suOi* 
eleot  for  their  future  support  and  education  paid  to  him. 
.  The  defendant  demurred  to  the  bill  for  the  want  of  equity : 
because  the  complainant  has  a  common  law  remedy,  and 
because  he  was  not  legally  appointed  guardian. 

-These  children  are  entitled  to  asupport  and  education  from 

^#liiir  deceased  father's  estate,  and  a  Court  of  Chancery  is  the 

appropriate  tribunal  to  hear  their  application,  and  determine 

what  is  right  and  proper  for  them,  as  well  as  to  examine  into 

"^Ibeeharges  ezliibited  by  their  guardian  against  them.    A 

^^OMrl  -  of  Chancerv  alone  can  decree  to  them  an  annnal  or 

ii-annual   allowance,  in  a  manner  to  protect  them  fVioi 

Ion  on  the  one  hand,  and  on  the  other  to  secure  to 

Ibem  the  means  oi  future  support,  maintenance  and  educa- 

tteit,  suitable  to  their  circumstances.    According  to  tho  bill, 

Ibey  are  out  of  the  jurisdiction  where  their  property  is,  and 

IrtAay  be  indispensible  to  their  future  training  and  mainte- 

tMce,  that  the  Court  or  a  Mast(;r  should  report  what  is  fit 

and  proper  for  them,  as  an  allowance;  and  that  ihe  defend* 

ant  should  be  required  to  deposit  in   Court  the  amount,  at 

eoch  times  as  the  Court  may  direct,  for  the  use  of  the  wards 

of  complainant.    The  common  law  Courts  afford  no  ade* 

'equate  remedy  in  such  cases.    The  last  ground  taken  in  the 

damurrer,  was  abandoned  by  plaintiff  in  error. 

Judgment  affirmed. 
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GuRTis  Carroll^  plaintiff  in  error,  i;^*  William  H.  Robkvtv 

defendant  in  error. 


Il  is  not  error  in  the  Coart  in  its  charge  to  the  jary  to  state,  that  certain  pai^ 
tions  of  the  testimony,  the  admissibility  of  which  was  objected  to,  daring 
the  progress  of  the  trial,  was  competent  proof;  leaving  its  snificiency  to  he 
passed  upon  by  them. 

Assumpsit,  in  Thomas  Superior  Court    Tried  before  Judge 

* 

Cochran,  at  June  Term,  1857. 

This  was  an  action  by  William  H.  Roberts,  against  Cnrda 
Carroll,  for  the  recovery  of  damages  for  breach  of  warmiMf 
of  the  soundness  of  a  negro  sold  by  Curtis  to  RobertSL 

During  the  trial,  defendant  excepted  to  many  of  the  rulii^B 
and  decisions  of  the  presiding  Judge,  and  to  his  chaige  to 
the  jury. 

The  juiy  found  for  the  plaintiff  six  hundred  dollais,  with 
interest  from  the  date  of  the  bill  of  sala 

Upon  the  hearing  and  argument  in  the  Supreme  Court, 
counsel  for  plaintiff  in  error,  abandoned  all  the  exceptions, 
but  the  one  relating  to  that  part  of  the  charge,  in  which  the 
Judge  stated  to  the  jury,  that  the  opinions  of  practicing  phy- 
sicians, were  competent  evidence. 

CoLE,'for  plaintiff  in  error. 

McIntyre*^&  Young,  represented  by  I.  L.  Harris,  for  de- 
fendant in  error. 

JSj/  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  whether  it  is  error  in  the 
Court  to  charge  the  jury,  that  certain  portions  of  the  testimo- 
ny which  have  been  submitted  during  the  trial  is,  competent 
evidence  ? 
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The  complaint  is,  that  the  jury  may  have  misunderstood 
the  Judge ;  and  have  supposed  that  he  meant,  that  the  proof 
leferred  to,  was  sufficient  to  control  the  case.  And  it  is  pos- 
sible that  such  may  have  been  the  fact.  There  is  no  proof^ 
however,  of  any  such  misapprehension.  It  is  mere  conje(^- 
ture,  without  any  showing  from  the  jury  itself  or  from  any 
other  quarter  to  support  it. 

Besides  it  was  the  duty  of  counsel  at  the  time,  to  have 
called  the  attention  of  the  Judge  to  the  subject,  to  have  sug- 
gested at  least  the  possibility  of  a  mistake,  in  order  that  it 
might  be  explained.  In  the  absence  of  all  testimony  to  the 
contrary,  we  are  bound  to  presume,  that  the  jury  understood 
the  Judge:  and  if  so,  it  was  not  error  to  state  to  them  that 
certain  evidence,  the  admissibility  of  which  was  objected  to 
daring  the  progress  of  the  trial,  was  competent;  leaving  its 
Ottfficiency  to  be  passed  upon  by  them. 


Judgment  affirmed. 


EzEKiKL  S.  Candler,  claimant,  plaintiff  in  error,  vs.  John 
Ha5imond,  escheator,  defendant  in  error. 

(1.]  In  some  special  cases,  a  motion  for  a  new  trial  may  be  made  aAer  a  motion 
in  arrest  of  judgment. 

{3.]  In  extraordinary  cases,  where  the  ends  of  justice  require  it,  and  the  cause 
is  still  within  the  control  of  ihe  Court,  a  rule  nisi  may  be  moved  after  the 
expiration  of  the  Term  at  which  the  trial  was  had. 

IX]  If  a  brief  of  evidence  on  a  motion  for  a  new  trial,  be  made  out,  agreed  to, 
and  filed  at  the  Term  of  the  Court  when  the  application  is  made,  it  is  in  time. 

[4.]  It  is  too  late  for  n  party  to  object  to  the  form  of  the  oath  administered  to  the 
jury,  after  ho  has  allowed  the  case  to  proceed  without  objection  and  stood 
the  chances  for  a  verdict. 

|5.]  Deed  manumitting  a  slave,  executed  in  the  State  of  New  Jersey  under  the 
laws  thereof,  good  and  valid  on  the  face  of  it,  is  admissible  in  evidence,  and 
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whether  it  w««  a  part  of  a  proceeding  violative  oi  the  laura  of  GwMfi^ 
depeadiDg  on  other  evidence  i»  a  quetttton  for  the  jury. 

Motion  for  next"  trial,  in  Daldwin  Superior  Coort 
ion  by  Judge  Habdeman,  at  August  Term,  1857. 

This  case  was  tried  at  February  Term,  1857,  wbroiMfg^ 
ry  found  for  tlie  escheator,  and  the  defendant  moved  in  Ih^ 
r^st  of  judgment,  on  the  ground  that  thejitry  were  not  sworn 
as  required  by  Act  of  1819.  The  presiding  Jiidge  granMd 
the  motion,  and  counsel  for  the  escheator  excepted,  and'tte 
ease  corning  up  before  the  Supreme  Court,  at  MilledgcMIti^ 
May  Term,  1857,  that  Court  reversed  the  judgment  orvfct 
Court  below,  on  the  ground  tl.at  there  was  nothing  io  'At 
record  which  showed  that  thn  proceedings  were  irregalttP^lir 
that  the  jury  was  not  legally  sworn. 

At  the  August  Term  of  the  Superior  Court  cf  soid  ea^Mtf^ 
the  judgment  of  the  Supreme  Court,  was  made  the  jiidgmmt 
of  that  Court,  and  that  the  escheator  have  leave  to  enter  up 
judgmi'nt,  nunc  pro  tunCy  on  the  verdict. 

At  the  same  Term,  counsel  for  defendant  moved  for  anew 
trial  on  the  following  grounds: 

1st.  Because  the  jury  were  not  sworn  as  required  by  dii 
escheat  law. 

2d.  Because  the  contract  between  Joe,  the  ficc  fnao4}f 
color,  and  his  master  for  his  manumission,  was  void,  and  thm 
Court  erred  in  permitting  the  deed  of  manumission  to  bt 
read  in  evidence. 

Counsel  for  the  escheator  showed  for  canse  against  dit 
motion : 

1st,  That  the  Court  has  no  power  at  this  Term  to  enter- 
tain  a  motion  for  a  new  trial,  the  verdict  having  Y«cen  reudte"- 
ed  at  February  Torm,  and  no  motion  having  then  been  made 
and  entered  on  the  minutes,  or  no  brief  of  evidenco  fiiodt 
for  a  new  trial. 

2d.  That  after  verdict  for  plaintiff  at  February  Termi  d»> 
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findmnt's  counsel  served  counsel  for  escheotor  with  notice  of 
a  rule  nisi  for  a  new  trial  on  one  of  the  same  grounds  now 
Itlicd  on,  after  which  he  abandoned  said  rule,  and  moved 
for  and  obtained  an  arrest  of  judgment. 

3d.  That  defendant  having  at  the  former  Term  moved  for 
arrest  of  judgment^  on  one  of  the  same  grounds  now  relied 
on  for  new  trial,  which  motion  was  granted,  but  afterwards 
leversed  by  the  Supreme  Court,  he  has  no  right  now  to  move 
for  a  new  trial. 

4th.  That  having  submitted  to  bo  tried  by  the  special  jury 
under  their  usual  oath,  without  objection,  and  knowing  that 
thej  had  not  been  sworn  as  required  by  the  Escheat  Act  of 
1817,  the  defendant  has  thereby  waived  all  right  of  the  ex* 
cepkioD  to  the  jury,  after  verdict. 

5th.  That  no  defect  of  justice  has  occurred  in  the  trial, 
Jl^eame  having  been  fair  and  full,  and  not  excepted  to  at 
tbetime.  Substantial  justice  has  been  done,  and  the  verdict 
lendered  under  the  solemnity  of  the  special  jury  oath. 

6th.  That  the  special  jury  oath  of  181 1,  which  was  admin- 
istered in  this  case,  includes  substantially  and  almost  literal- 
ly the  escheat  clause  oath  of  18 17,  and  therefore  after  verdid^ 
is  suflScient. 

7th.  That  the  record  is  silent  as  to  what  oath  was  admin- 
istered to  the  jury,  and  therefore  after  verdict,  the  law  pre- 
sumes the  proper  oath  was  administered. 

8th.  That  the  jury  were  proporly  sworn. 

9lh.  That  without  regarding  the  deed  of  Thadcus  G.  Holt; 
the  former  owner  of  Joe,  to  Thomas  Butler,  in  May,  ISi^l, 
and  whether  it  was  valid  or  void,  the  evidence  of  said  Holt 
shows  that  he  had  abandoned  him  as  property  ever  since  the 
date  of  the  deed,  making  no  claim  to  him,  nor  exercising 
and  dominion  over  him  or  his  acquisitions;  and  the  evi- 
dence of  Jos.  Simpson  and  the  Book  of  Enrollments  of 
ftep  negroes  of  Baldwin  county,  and  certificates  of  regis- 
try issued  by  the  Clerk  of  the  Inferior  Court  of  said  coun- 
ty for  thirty-three  years,  and  the  tax  receipts  for  thirty* 
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one  years,  all  show  that  Joe  wds  prima  facie  and  presump- 
tively free,  living  in  a  state  of  perfect  freedom,  a  former  with 
lands  and  property  and  household,  living  withont  the  con- 
trol or  presence  of  any  white  man  for  55  or  40  years,  and  hav- 
ing a  guardian  during  all  that  time. 

Judge  Hardeman  refused  the  motion  for  a  new  trial,  and 
counsel  for  claimant  excepts. 

Ejbnan,  Rockwell,  and  Harris,  for  plaintiff  in  error. 

W.  McKiNLEY,  contra. 

By  the  Court. — ^McDonald  J.,  delivering  the  opinion. 

The  presiding  Judge  in  the  Court  below  put  his  refusal  of 
the  new  trial  on  two  grounds  only,  and  those  grounds  had 
no  reference  to  the  merits  of  the  application.  The  first 
ground  was  that  an  unsuccessful  motion  in  arrest  of  jadg* 
ment  had  been  made  in  the  cause ;  and  the  second  ground 
was,  that  no  motion  for  a  new  trial  was  made  at  the  Term 
of  the  Court  when  the  trial  was  had  and  no  brief  of  evidence 
was  then  filed. 

[1.]  Whether  a  motion  for  a  new  trial  can  be  made  in  the 
Courts  in  England,  after  an  unsuccessful  motion  in  arrest  of 
judgment,  is  more  a  matter  of  practice  than  a  legal  rule. 
The  practice  is  different  in  the  different  Courts.  In  the  Court 
of  excheqeur,  a  motion  in  arrest  of  judgment,  was  refused, 
because  it  was  not  made  within  the  four  first  days  of  the 
Term,  next  after  the  trial  of  the  cause,  and  because  it  was 
made  afler  a  rule  nisi  for  a  new  trial  had  been  disposed  of 
Lane  and  another  vs.  Crockett,  7.  Price  566.  In  Kings 
Bench  a  motion  in  arrest  of  judgment  may  be  made  at  any 
time  before  judgment  entered  up,  and  even  after  a  rule  for  a 
new  trial  has  been  discharged.  1.  Sellouts  Praci.  497.  In 
common  pleas,  a  motion  in  arrest  of  judgment  may  be  made 
after  a  new  trial  has  been  moved  and  refused.    lb.  462.   This 
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is  the  practice  of  these  several  Courts  iu  regard  to  motions  in 
arrest  of  judgment  The  rule  of  practice  is  somewhat  dif- 
ferent in  relation  to  motions  for  new  trial  In  the  Court  of 
Excheqeur,  in  the  case  already  cited  from  Price,  the  Court 
said  that  the  motion  in  arrest  of  judgment  and  for  a  new 
trial  might  have  been  submitted  in  the  alternative.  This 
remark  cannot  be  considered  as  evidence  of  a  settled  prac- 
tice iu  that  Court,  but  it  seems  to  me  that  it  would  be  a  judi- 
cious rule,  calculated  to  promote  the  ends  of  justice.  In 
Sellou's  practice  of  the  Court  of  King's  Bench  and  common 
pleas,  the  remark  is  made  that  a  motion  in  arrest  of  judgment 
may  be  made  after  a  new  trial  has  been  moved  for  and  refus- 
edy  but  not  vice  versa.  Hence,  according  to  that  authority,  a 
motion  for  a  new  trial  cannot  be  made  after  a  motion  in  ar- 
rest of  judgment  In  extraordinary  cases,  iiowever,  it  has 
been  held  that  a  motion  for  a  new  trial  will  be  entertained 
after  a  motion  in  arrest  of  judgment     TidcPs  Prac.  913. 

[2.]  Motions  in  arrest  of  judgment  and  for  new  trial  in 
England,  are  not  made  before  the  justices  of  assize  who  try 
the  cause,  but  before  the  Court  to  which  the  record  is  return- 
ed, at  the  Term  next  after  the  trial.  Judgment  can  be  entered 
in  the  Court  only  to  which  the  proceedings  are  returned,  and 
that  on  notice  to  the  opposite  party.  3.  BL  Com.  386.  Here, 
judgments  must  be  entered  in  the  Court  where  the  cause  was 
tried,  and  within  four  days  after  its  adjournment  and  no  no- 
tice to  the  opposite  party  is  required. 

The  Superior  Courts  are  vested  with  power  to  grant  new 
trials  in  such  manner  and  under  such  rules  and  regulations 
as  they  may  establish,  and  according  to  law  and  the  customs 
and  usages  of  Courts.  The  Superior  Courts  have  established 
but  one  rule  in  reference  to  the  granting  of  new  trials,  and 
that  simply  requires,  that  on  every  application  for  a  new  trial, 
a  brief  of  the  testimony  in  the  cause  shall  be  filed  by  the 
party  moving  for  such  new  trial,  under  the  revision  and  ap- 
proval of  the  Court  6\st  common  law  ?n//e.  The  mode  of 
proceedings  in  the  English  Courts,  for  the  trial  of  causes^ 
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their  transmission  of  (he  record  to  another  and  a  lughar 
Court  for  final  judgment,  &c.,  are  so  dissimilar  to  ouis,  that 
we  cannot  look  to  tliem  for  authoritative  precedents.    Our 
Courts  however,  have  adopted  a  rule  of  practice,  which,  as 
far  as  I  know,  prevails  as  a  general  rule,  that  when  a  paitf 
is  dissatisfied  with  a  final  verdict  in  a  cause,  he  must  move 
a  rule  nisi  at  the  Term  of  the  Court  at  which  the  trial  was 
had,  calling  on  the  opposite  party  to  show  cause  at  the  next 
succeeding  Term  of  the  Court,  why  a  new  trial  should  not 
be  granted.    This  is  the  general  rule.    But  cases  may  ariae^ 
and  have  arisen,  in  whioh  it  would  be  proper  and  just  ibr 
the  Court  to  grant  the  rule  though  the  Term  had  passed  al 
which  the  trial  was  had.    This  Court  has  recognized  the 
power  of  the  Court  to  grant  a  new  trial,  after  the  expiradoB 
of  the  Term,  at  which  the  cause  was  tried,  in  peculiar  and 
extraordinary  cases.     Graddy  vs.  Hightower  ei  aL^  1.  Kdl^9 
Rep.  253.    Courts  of  equity  will,  sometimes,  grant  new  triab 
in  Courts  of  law,  or  do  what  is  equivalent  thereta 

Indeed,  there  was  a  time,  when  Courts  of  law  would  scaree- 
ly  grant  them,  and  the  resort  that  a  party  aggrieved  by  any 
unjust  and  oppressive  verdict,  was  principally  to  a  Court  6i 
Chancery.    Things   have  changed,  and  Courts  of  law  have, 
for  a  great  while,  exercised  liberally  the  power,  of  granting 
new  trials,  and,  for  that  reason.  Courts  of  Equity  have  been 
less  disposed  to  interfere  with  verdicts  rendered  in  common 
law  Courts.     In  extraordinary  cases  therefore,  where  tho 
cause  is  still  under  the  power  of  the  Court  which  tried  if, 
we  see  no  reason,  that  if  the  justice  of  the  case  may  require 
a  new  trial,  why  it  should  not  grant  it.     In  this  case,  there  is 
patent  in  the  record  a  sufficient  reason  wherefore  the  defend- 
ant's counsel  may  have  abandoned  the  motion  which  thej 
made  for  a  new  trial.     They  supposed  that  they  had  good 
ground  for  arresting  the  judgment  of  the  Court,  and  their 
judgment  in  this  respect  was  fortified  by  the  presiding  Judge, 
who  granted  the   motion  to  arrest  it.    This  Court  reversed 
that  judgment,  and  when  the  case  was  remitted  to  the  Cdnit 
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Mow,  they  renewed  the  moiion  for  a  i*e\v  trial.  Under  the 
gpecial  ci.cti instances  of  this  case,  the  Court  ought  to  iiavo 
heard  tho  motion  on  its  merits. 

[3.]  Wc  think  that  tho  Court  below  misinterpreted  the  Glot 
rale  of  Court  hy  holding  that  a  brief  of  the  testimony  must 
have  been  filed  at  the  Term  of  the  Court  when  the  trial  waA 
had.  Tho  rule  of  Court  is  that  the  party  applying  for  a  new 
trial  must  file  a  brief  of  tho  evidence  under  the  revision  and 
approval  of  the  Court.  If  the  circumstances  of  tho  case 
authorize  the  hearing  of  the  moiion  for  a  new  trial,  after  tho 
expiration  of  tho  Term  at  which  the  causo  was  tried,  it  is 
quite  sufficient,  if  the  brief  be  then  filed.  In  this  cause  a  brief 
of  the  evidence  was  made  out  and  agreed  upon  by  the  par- 
tieSj  and  filed  at  the  time  of  the  application.  Wo  think  that 
Che  mle  of  Court  was  substantially  complied  with  and  that 
the. new  trial  ought  not  to  have  been  refused  for  the  second 
nason  assigned  in  the  judgment  of  the  Court  below. 

[4.]  We  infer  from  the  record  that  tho  presiding  Judgo  did 
not  consider  the  merits  of  the  moiion  for  a  new  trial.  lio 
pasaod  no  judgment  thereon.  Wc  have  looked  into  them 
and  arc  of  opinion  that  the  rule  ought  to  havo  been  refused. 
It  was  too  late  fir  the  defendant  to  object  to  tiic  form  of  oath 
administered  totiie  jury,  after  he  had  proceeded  to  trial  with- 
out objection  on  that  account.  He  was  willing  to  risk  the 
chances  of  a  verdict  in  his  favor,  under  the  oath  as  admin- 
istered, aad  it  is  now  too  late,  after  a  verdict  against  him,  to 
object. 

[5.]  In  respect  to  tho  other  ground,  it  appears  that  Joe 
Batter  was  manumitted  in  the  State  of  New  Jersey  by  a  pro* 
ceeding  under  the  laws  of  that  State.  There  is  nothing  on 
die  face  of  the  deed  of  manumission  showing  that  it  was  a 
part  of  a  proceeding  originating  in  a  purpose  to  violate  a  law 
of  Georgia.  There  wais,  therefore,  no  ground  of  demurrer 
to  it  as  evidence.  It  was  a  matter  for  the  detcrmiuatiou  of 
the  jury. 

The  members  this  Court  are  not  agreed  as  to  (ho  right  or 
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power  of  the  Court  below  to  look  beyond  the  grounds  for  m 
trial  taken  specially  in  the  motion,  so  we  forbear  to  pronounce 
any  judgment  on  the  merits,  further  than  is  indicated  abovo^ 

Judgment  reversed. 


.•ii»';:> 


Calvin  Broach,  plaintiff  in  error,  t;^.  Elisha  M.  Kiko,  dcr 

fendant  in  error. 

11.]  Courtft  have  the  power  to  grant  new  trials  in  cases  of  personal  iorts,  omtim 
ground  of  excessive  damages,  and  which  are  generally  dispropoitioned  !• 
the  injury  proved  ;  but  a  strong  case  must  be  made  out. 

(2]  No  fixed  rule,  from  the  nature  of t lie  case,  can  he  established  npoa  cUi 
subject ;  but  when  from  the  unreasonableness  of  the  verdict,  the  ooamiioa 
is  forced  upon  the  mind  that  the  rule  of  fair  compensation  hasbaen  depaitod 
from,  a  new  trial  will  be  granted. 

Slander,  in  Jones  Superior  Court  Tried  before  Judge 
Hardeman,  at  April  Term,  1857. 

This  was  an  aclion  of  slander  by  Elisha  M.  Kiug,  against 
Calvin  Broach. 

The  declaration  contained  two  counts.  In  the  first,  the 
words  alleged  to  have  been  spoken  by  defendant  were,  that 
plaintiff  ''was  a  damned  thief,  and  he  (defendant)  could 
prove  it.''  In  the  second  count,  the  words  averred  to  have 
been  spoken,  were  that  plaintiff ''was  a  damned  rogue  and  a 
thief,  and  he  (defendant)  could  prove  it  by  James  Freeman.*' 

The  defendant  pleaded  the  general  issue,  not  guilty. 

Upon  the  trial,  on  the  appeal,  the  plaintiff  proved  by  Wil- 
liam Stripling,  that  on  the  1 0th  day  of  October,  1854,  at 
Clinton,  he  was  sitting  on  the  steps  of  Pope's  tavern,  when 
defendant  was  abusing  plaintiff,  and  said  that  he  was  a  God 
damned  rogue  and  thief,  and  he  could  prove  it  by  Freeman 
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diat  Madison  Gray,  James  Cain,  John  Smith  and  others  wore 
present 

Plaintiff  also  proved,  that  defendant  said,  after  the  writ 
had  been  served  on  him,  that  he  had  said  nothing  against 
plaintiff,  but  what  he  could  prove  by  Freeman ;  that  he  had 
stolen  a  pillow  from  Freeman,  or  something  of  that  sort,  and 
that  he  expected  to  prove  it  by  Freeman. 

Here  plaintiff  closed. 

Defendant  introduced  Gray,  Cain  and  Smith,  the  persons 
testified  to  by  Stripling,  as  being  present  when  the  words 
were  spoken,  who  all  swore  that  they  were  present,  but  did 
not  hear  the  language  or  words  charged,  spoken  by  defen- 
dant 

Two  other  witnesses  who  were  also  near  or  present,  swore 
that  they  did  not  hear  defendant  use  the  words  or  language 
u  charged  and  swore  to  by  Stripling. 

Defendant  then  introduced  witnesses  to  prove  the  truth  of 
the  words  charged  to  have  been  spoken,  and  closed. 

Plaintiff  in  reply,  examined  a  number  of  witnesses,  as  to 
Stripling's  character,  all  of  whom  testified,  that  they  would 
believe  him  on  oath.    Stripling  was  well  sustained. 

Several  witnesses  were  also  examined,  who  swore  that 
they  believed  King  to  be  an  honest  man. 

The  Judge  charged  the  jury  'Hhat  they  should  first  inquire 
whether  the  words  charged  in  the  declaration,  were  spoken 
l>y  the  defendant  or  not  If  you,  from  the  evidence,  should 
^conclude  that  they  were  not  spoken,  you  should  find  for  the 
defendant;  if  you  find  that  they  were  spoken,  you  should 
find  for  the  plaintiff  some  amount  of  damages.  What  that 
amount  shall  be,  is  alone  for  your  determination.  It  is  com- 
petent for  you  to  find  any  amount  however  small  or  lai^, 
within  the  range  of  the  amount  alleged  in  the  declaration,  as 
you  may  believe  that  the  plaintiff  may  be  entitled  to  from  the 
evidence.  The  defendant  relies  on  his  proof  in  mitigation 
of  damages.  In  coming  to  a  conclusion  as  to  the  amount  of 
damages,  you  should  take  into  consideration  the  e?ideQce 

34 
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on  the  part  of  the  defendant,  in  mitigation,  and  allow  to  him 
such  abatement  in  the  damages  as  you  may  think  the  evi- 
dence will  authorize.  You  will  consider  the  evidence  on  both 
sides,  and  render  a  verdict  for  the  plaintiff  for  such  amount  as 
you  may  think  he  is  entitled  to,  if  the  words  were  spoken  by 
the  defendant 

To  which  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff,  one  thousand  doUais  and 
cost  of  suit. 

Whereupon  defendant  moved  for  a  new  trial  on  the  fol- 
lowing grounds  : 

1st  Because  the  Court  erred  in  its  charge  to  the  jury. 

2d  Because  the  jury  found  contrary  to  law. 

3d.  Because  the  jury  found  contrary  to  evidence. 

4th.  Because  the  damages  were  excessive. 

After  argument,  the  Court  overruled  the  motion,  and  re- 
fused the  new  trial,  whereupon  counsel  for  defendant  ex- 
cepted. 

PoE  &  Grier,  for  plaintiff  in  error. 

A.  H.  Kenan,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  o^inioiu 

Application  for  a  new  trial  is  made  in  this  case,  upon  the 
ground  alone,  that  the  damages  are  excessiva 

We  are  fully  aware  that  motions  for  new  trials  in  slander 
cases,  on  account  of  the  size  of  the  verdict,  are  greatly  dis- 
countenanced. Indeed,  Courts  have  gone  almost  the  length 
of  surrendering  such  actions  to  the  despotic  power  of  the 
jury,  and  the  main  reason  is,  that  Courts  have  no  standard 
by  which  they  can  measure  the  just  amount,  and  ascertain 
the  excess.  It  is  a  matter  resting  better  perhaps  in  the  sound 
discretion  of  the  jury,  under  all  the  circumstances  of  the 
case,  still  we  do  not  doubt  the  power  of  the  Court  and  the 
duty  of  the  Court  to  grant  new  trials  in  cases  of  this  kind,  en 
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the  ground  of  excessive  damages.    A  strong  case  must  nev- 
ertheless be  made  out 

After  much  hesitation,  we  have  been  forced  to  the  conclu- 
sioni  that  this  is  such  a  case.  We  have  put  the  question 
again  and  again  to  ourselves,  whether  this  verdict  shall  stand 
or  not  ?  And  the  conviction  is  forced  upon  our  minds,  that 
the  rule  of  fair  compensation  has  been  departed  from,  and 
that  some  oversight  or  wrong  view  of  the  evidence  by  the 
jury  must  have  caused  the  result  according  to  the  declara- 
tion and  the  testimony  of  William  Stripling,  the  witness  who 
proved  the  words  Broach  said  of  King,  that  he  was  a  ^G — d 
d-— d  rogue  and  thief,  and  he  could  prove  it  by  James  Free- 


man." 


We  ask,  did  not  Broach  almost,  if  not  altogether,  make 
good  his  declaration  ?  Let  us  sec :  Mr.  Freeman  testified 
that  King,  while  in  his  employ  as  an  overseer  ^^worked  his 
hands  for  divers  persons  in  the  neighborhood ;  used  them  for 
his  own  benefit ;  boarded  a  negro  girl  of  his  own,  off  of 
witness'  provisions,  eleven  months  or  near  that  time,  and 
sold  articles  raised  upon  the  farm,  of  which  no  account  was 
rendered,  and  which,  in  the  aggregate,  amounted  to  one  hun- 
dred and  fifty  dollars  or  more ;  That  he  found  out  the  las| 
year  he  lived  with  him,  that  he  was  dishonest  in  the  manage- 
ment of  his  property.  The  witness  further  states,  that  he 
received  for  shucks  sold  to  John  W.  Brantly,  three  dollars^ 
whereas  Brantly  swears,  that  he  bought  two  loads  of 
King,  for  which  he  paid  him  $3  50  a  load.  James  Roque- 
more  proved,  that  he  employed  King,  while  he  was  oversee- 
ing Freeman's  hands,  to  hoe  and  plow  his  crop  with  Free- 
man's hands,  and  the  work  amounted  to  $15  00,  which 
witness  discharged  by  paying  a  store  account  of  King's,  for 
sugar,  coffee  and  flour ;  I  remark,  no  explanation  is  made  or 
account  rendered  by  King,  in  the  testimony  of  this  transac- 
tion. The  same  witness  afterwards  employed  King  to  pick  ou  t 
his  cotton  with  Freeman's  hands,  and  for  this  service  he  set- 
tled with  Freeman  himselfl 
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I  have  merely  glanced  at  a  few  items  of  the  eyidence.  In 
rebuttal  of  which  King  showed  that  he  had  accounted  to 
Freeman  for  some  of  the  money  which  he  had  earned  with 
his  hands,  and  that  he  bore  the  character  of  an  honest  man. 

Had  the  defendant  offered  no  proof  to  mitigate  the  dama- 
ges,  we  might  not  have  felt  constrained  to  interfere,  notwith- 
standing, the  verdict  might  have  reduced  the  defendant  to 
bankruptcy  and  beggary.  But  when'  we  recollect  that  the 
words  were  spoken  in  a  passion,  if  spoken  at  all,  and  that 
the  defendant  made  good  his  chaise,  by  the  very  witness  to 
whom  he  referred,  to  say  nothing  of  the  corroborating  proof 
of  Brantly  and  Roquemore,  we  cannot  feel  at  ease  to  let  the 
verdict  stand.  It  is  not  in  conformity  with  the  evidence,  but 
strongly  and  decidedly  against  it.  If  Freeman  be  not  a 
credible  witness,  let  him  be  impeached.  It  will  be  more 
satisfactory  at  any  rate  to  re-examine  him  with  more  particu- 
larity, as  well  as  to  produce  the  book  turned  over  to  him  by 
King,  and  see  what  it  contains.  He  may  have  charged 
himself  with  both  loads  of  shucks  sold  to  Brantly,  and  at  the 
prices  paid.  He  may  have  debited  himself  with  the  $IS  00 
worth  of  work  for  Roquemore,  and  which  went  to  settle  his 
account  for  groceries.  The  ends  of  justice  demand  a  re-hear- 
ing, and  consequently  the  judgment  below,  refusing  it,  is  re- 
versed. 

Judgment  reversed. 


Benjamin  R.  Searcy,  adm'r,  plaintiflf  in  error,  vs.  The  Oc- 
mulgee Bank,  defendant  in  error. 

This  Court  will  reluatantly  interfere,  if  at  all,  to  disturb  proceedings  in'theSn- 
perior  Courts,  which  took  place  before  its  orgariixatioo,  and  which  were  ia 
conformity  with  the  practice  which  prevailed  at  the  period  whea  thev 
.were  had. 
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Motion  to  set  aside  verdict  and  judgment,  in  Baldwin  Su- 
perior Court.  Decision  by  Judge  Hardeman.  August  Term, 
1847. 

In  1838,  the  Ocmuigee  Bank  brought  suit  against  Aaron 
Searcy,  on  a  promissory  note  for  the  sum  of  ^3,500. 

In  1839,  Aaron  Searcy,  the  defendant,  died,  and  his  death 
was  suggested  and  scire  facias  issued  8th  November,  1841, 
to  make  Benjamin  R.  Searcy,  his  administrator,  a  party  de- 
fendant, which  was  served  7th  December,  1842.  At  March 
Term,  1842,  and  before  the  service  of  the  scire  facias^  an  or- 
der was  passed  to  establish  a  copy  of  the  note  sued  on — the 
original  having  been  lost-^as  an  office  paper.  At  the  same 
Term,  March,  1842,  an  order  was  taken  making  Benjamin 
R.  Searcy,  administrator,  a  party.  At  the  same  Term,  a  fur- 
ther order  was  taken  to  establish  a  copy  declaration,  in  lieu 
of  the  lost  original,  but  without  establishing  a  copy  of  the 
process,  or  the  acknowledgment  of  service.  At  the  same 
Term,  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the 
amount  of  the  note  sued  on,  with  interest,  and  cost  and  judg- 
ment entered  thereon,  against  ^*  the  defendant,  as  adminis- 
trator upon  the  estate  of  Aaron  Searcy,  deceased,"  for  **  three 
thousand  five  hundred  dollars  for  his  principal  debt,  one 
thousand  and  ninety-seven  dollars  interest,  and  the  further 
sum  of  thirteen  dollars  twelve  and  a  half  cents  for  his  cost 
in  this  behalf,  and  be  the  defendant  in  mercy,"  &c.  Signed 
March  Term,  1S42. 

Upon  this  judgment,^,  fa,  issued  8th  April,  1842,  com- 
manding the  Sheriff  of  Baldwin  county,  "  that  of  the  goods 
and  chattels,  lands  and  tenements,  of  Benjamin  R.  Searcy, 
administrator  upon  the  estate  of  Aaron  Searcy,  deceased," 
he  cause  to  be  made  the  sum  "  of  g3,500  principal,  and  the 
further  sum  of  one  hundred  and  ninety-seven  dollars,  inter- 
est up  to  29th  March,  1842,  and  $1$  12  for  cost,  with  inter- 
est on  the  principal  sum  from  29th  March,  1842,  until  paid, 
which  the  Ocmuigee  Bank  of  the  State  of  fieorgia  lately,  in 
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our  Superior  Court  of  said  county,  to- wit:  on  the  29th  Mareh, 
1842,  recovered  against  the  said  Benjamin  R.  Searcy,  admin- 
istrator as  aforesaid,forprincipal,interest,and  cost  aforesaid.'' 

At  March  Term,  1844,  an  order  was  taken  to  attach  a  co- 
py of  process  and  acknowledgment  of  service  to  the  copy  de- 
claration. And  at  March  Term,  18  J8,  an  order  passed  to 
amend  the  judgment  nunc  pro  tu?ic,  and  to  issue  execution 
in  conformity  thereunto. 

At  August  Term,  1857,  a  motion  was  made  to  set  aside 
the  verdict  and  judgment  on  the  following  grounds: 

1st.  Because  there  was  no  party  defendant  when  the  order 
was  passed  at  March  Term,  1842,  to  establish  the  lost  note, 
and  the  verdict  was  rendered. 

2d.  Because  a  peremptory  order  was  made  to  establish  a 
private  paper  as  an  office  paper. 

dd.  Because  no  scire/acias  to  make  parties  had  been  served, 
when  the  verdict  and  judgment  were  rendered. 

4th.  Because  the  judgment  was  not  entered  up  in  conform- 
ity with  the  verdict. 

The  Court  refused  the  motion,  and  discharged  the  rule 
nisi  And  counsel  for  defendant  excepts  to  said  decisioB, 
and  assigns  the  same  as  error. 

Judge  Benning  having  been  formerly  of  counsel  in  this 
case,  did  not  preside. 

Jones  &  Jones,  for  plaintiflf  in  error. 

Hill  &  Harrls,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

We  will  dispose  of  the  first  and  third  grounds :  to  set  aside 
the  judgment  together. 

The  first  objection  is,  that  an  order  was  taken  to  establish 
the  note,  upon  which  the  judgment  was  rendered  when  there 
was  no  party  defendant  in  Court  to  resistit;  and  the  third  is, 
that  an  order  was  taken  to  establish  the  note,  which  was  the 


If ILLEDGEVILLE,  NOVEMBER  TERM,  1857.    507 


^ba^^a^Maii^ 


Searcy  vs.  Ocmulgfee  Bank. 


foundation  of  the  suit,  and  the  verdict  and  judgment  ren- 
dered in  said  cause,  when  the  original  defendant  was  dead 
and  no  writ  oi  scire  facias  had  been  served  upon  the  admin- 
istrator, to  make  him  a  party. 

It  is  probable  that  a  misapprehension,  as  to  the  facts  as- 
sumed in  those  two  grounds  gave  rise  to  this  proceeding. 
The  action  was  brought  originally  against  Aaron  Searogr,  re- 
turnable to  the  June  Term  of  the  Court,  1838.  At  July  Term, 
1839,  the  death  of  the  defendant  was  suggested.  At  March 
and  September  Terms,  1840,  the  entries  on  the  docket  are, 
^  no  parties.*'  There  is  a  hiatus  as  to  the  year  1841.  At 
March  Term,  1842,  parties  were  made  and  a  verdict  taken. 
The  minutes,  as  well  as  the  memoranda  by  the  Judge,  on  the 
bench  docket,  show  these  facts.  At  that  same  Term,  a  rule 
was  taken  to  establish  a  copy  of  the  note,  which  recites,  that 
the  suit  was  then  pending  against  Aaron  Searcy's  r^jreserUa- 
five.  Of  course,  then,  Benjamin  Searcy,  the  administrator 
of  Aaron,  had  previously  been  made  a  party. 

The  difficulty  in  this  case  grew  out  of  two  circumstances ; 
one,  because  the  order  establishing  the  copy  note,  was 
entered  on  the  minutes  by  the  Clerk,  before  the  order  making 
the  administrator  a  party.  But  there  is  nothing  unusual  in 
this.  A  number  of  orders  are  often  taken  at  the  same  term, 
and  perhaps  at  the  same  time,  and  handed  together  to  the 
Clerk,  who  transfers  them  to  his  minutes  without  any  re- 
gard to  their  natural  or  logical  sequence.  We  are  warrant- 
ed, perhaps  bound,  to  presume  that  such  was  the  case  in 
this  instance. 

The  second  cause,  in  which  the  misapprehension  origina- 
ted, is  the  mistake  of  the  Sheriff,  as  to  the  date  of  the  service 
of  the  scire  facias  by  him.  It  purports  to  have  been  done  in 
December,  1842,  some  eight  months  ajflter  the  order  was  ta- 
ken making  the  administrator  a  party,  and  after  the  copy 
note  was  established,  and  the  verdict  and  judgment  in  the 
case  were  rendered. 
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The  scire /ados  bears  date  the  8th  of  November,  1841.  It 
is  improbable,  to  say  the  least  of  it,  that  it  should  not  have 
been  served  until  thirteen  months  thereafter.  But  we  are 
not  left  to  conjecture  in  this  case;  nor  to  the  presumption  in 
fiivor  of  the  regularity  of  the  various  proceedings  had  in 
March,  1842,  against  Benjamin  R.  Searcy,  as  the  represen- 
tative of  his  deceased  brother.  Benjamin  R.  Searcy  £Ied  an 
affidavit  in  the  cause,  on  the  7th  day  of  February,  1847, 
wherein  dates  were  material,  and  in  which  he  himself  swears, 
that  the  scire  fctciasy  to  make  him  a  party,  was  served  on  the 
7th  day  of  December,  1841.  And  this  is  unquestionably 
true ;  and  clears  up  the  apparent  confusion  in  the  premises. 

We  conclude,  therefore,  that  there  is  no  foundation  for  the 
first  and  third  grounds  taken  in  the  motion  to  vacate  the 
judgment 

The  second  ground  is,  that  a  summary  order  was  taken 
establishing'the^  note,  upon  which  the  action  was  brought, 
as  if  it  were  an  oflSce  paper,  when  it  was  a  private  paper  of 
the  plaintiff,'and  had  not  been  filed  in  Court 

It  will  be  noted,  that  the  order  here  complained  of,  was 
passed  in  1842,  several  years  before  the  organization  of  this 
Court.  The  order  was  taken  in  pursuance  of  the  practice 
which  then  prevailed  in  the  Ocmulgee  circuit,  if  not  through- 
out the  State  generally.  Considering  that  the  appearance 
term  had  passed,  when  persons  trading  for  this  instrument, 
might  perhaps  be  affected  by  the  doctrine  of  lis  pendens ,  we 
do  not  feel  entirely  confident  that  the  old  rule  was  not  cor- 
rect At  any  rate,  we  are  clear  that  we  have  no  authority  to 
disturb  the  order,  under  all  the  circumstances  of  the  case. 

The  fourth  and  only  remaining  ground  is,  that  the  judg- 
ment does  not  follow  the  verdict  in  said  cause.  Whatever 
was  irregular,  had  been  rectified  long  before  this  application 
was  made.  A  contrariety  of  practice  obtained  upon  this  sub- 
ject In  some  of  the  circuits,  a  judgment  de  bonis  propriiSj 
was  taken  against  the  administrator,  in  the  first  instance;  in 
others,  the  judgment  was,  as  it  undoubtedly  should  have 
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been,  unless  by  way  of  penalty  for  pleading  falsely^  de  bonis 
testaioris.  And  in  others  again,  it  was  entered  up  in  the  al- 
ternative, de  bonis  testaioris  vel  non  de  bonis  propriis.  After 
the  lapse  of  fifteen  years,  we  should  reluctantly  interpose  to 
set  aside  a  judgment  signed  in  any  of  these  forms,  even  if  the 
Court  which  rendered  it,  had  not  itself  corrected  the  mistake, 
if  indeed  any  were  committed. 

Upon  the  whole,  we  affirm  the  judgment  of  the  Ck>tirt 
below. 

Judgment  affirmed. 


Julius  A.  Askew,  plaintiff  in  error,  vs.  Geobge  M.  Nolan, 

adm'r  et  al.,  defendants  in  error. 

J.  F.  conveyed  five  slaves  to  ccrtnin  persons  to  be  held  "in  trust  for,  and  for 
the  use,  support,  benefit,  maintainance  and  enjoyment  of  his  daughter  V.  B. 
A.,  and  her  children,  but  should  his  daughter  die,  leaving  no  child  or  children  j 
or,  having  child  or  children,  if  it  or  thoy  die  in  minority,  the  trust  was  to  ceue 
and  the  conveyance  to  become  null  and  void.  The  daughter,  V.  B.  A.,  had  a 
daughter,  who  intermarried  with  G.  M.  N.,  who  had  a  child  and  died  in  the 
life  time  of  her  mother,  V.  B.  A.,  but  did  not  die  in  minority.  V.  B.  A.  stibte- 
qently  died,  leaving  a  husband,  who  is  sued  for  the  slaves  and  their  increase. 

UtUt  That  inasmuch  as  V.  B.  A.  had  a  child  who  did  not  die  in  minority,  the 
property  became  absolute  in  that  child  and  her  mother  on  its  attaining  the  age 
of  twenty-one  years.  Heidy  also^  That  the  marital  rights  of  their  respective 
hisbands  attached  to  their  respective  interests  in  the  property. 

In  Equity,  from  Morgan  Superior  Court  Decision  on  de- 
murrer, by  Judge  Hardeman,  September  Term,  1857. 

This  bill  was  filed  by  Geoi^e  M.  Nolan,  administrator  of 
Sarah  Nolan,  deceased,  and  Julius  E.  M.  Nolan,  by  his  next 
friend,  against  Juhus  A.  Askew,  for  the  purpose  of  recovering 
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certain  slaves  and  their  increase,  and  hire,  that  were  con- 
veyed by  John  Floyd  in  his  lifetime,  to  Julius  C  Alford  and 
Thaddeus  It  Reese,  ia  trust  for  his  daughter,  Virginia  B.  As- 
kew, wife  of  defendant,  and  her  children.  Which  deed  is  in 
the  following  words,  to- wit : 

Georgia,  )      Enow  all  men  by  these  presents,  that 

Morgan  County.  / 1,  John  Floyd,  of  the  county  and  State 

aforesaid,  for  and  in  consideration  of  the  natural  loFe  and  af- 
fection that  I  bear  to  my  daughter,  Tirginia  B.  Askew,  for- 
merly Virginia  B.  Floyd,  and  for  and  in  consideration  of  the 
confidence  that  I  repose  in  Julius  C.  Alford  and  Thaddeus B. 
Reese,  as  well  as  for  and  in  consideration  of  the  sum  of  five 
dollars,  to  me  in  hand  paid,  at  and  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, doth  by  these  presents,  give,  grant  and  convey 
unto  the  said  Julius  C.  Alford  and  Thaddeus  B,  Reese,  five 
certain  negroes,  to-wit :  Peter,  a  black  man  about  twenty-six 
years  old,  Rhody,  a  woman  about  twenty-two  years  old, 
Washington,  a  boy  about  four  years  old,  Jackson,  a  boy  about 
two  years  old,  and  Venus,  a  child  about  one  month  old,  and 
three  feather  beds  and  furniture,  household  and  kitchen  fur- 
niture, and  three  cows  and  calves. 

To  have  and  to  hold  the  above  named  negroes  and  their 
increase,  and  the  above  described  property,  in  trust  for,  and 
for  the  use,  support,  maintenance  and  enjoyment  of  my  said 
daughter,  Virginia  B.  Askew,  and  her  children,  lawful  heirs 
of  her  body. 

But  I,  the  said  John  Floyd,  do  hereby  fully  and  unequivo- 
cally reserve  to  myself  Iho  right  and  power  to  annul  and  set 
aside  the  foregoing  provisions  of  this  instrument,  at  any 
time.  But  if  I,  the  said  John  Floyd,  should  die  without  do- 
ing the  same,  and  after  my  decease  should  my  said  daughter, 
Virginia  B.  Askew,  die,  leaving  no  child  or  children,  or  hav- 
ing child  or  children,  if  it  or  they  die  in  minority,  then  this 
trust  to  cease,  and  this  conveyance  to  become  null  and  void, 
to  all  intents  and  purposes,  and  the  negroes  hereinbefore 
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named,  together  with  all  their  increase,  to  be  equally  divided 
among  my  surviving  children. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
fixed  my  seal,  this  14th  day  of  January,  1835. 

JOHN  FLOYD,  [L.  S.] 

Signed,  sealed  and  delivered  in  presence  of  Thomas  Dar- 
rough,  William  Lambert,  A.  B.  Wood,  J.  P. 

Subsequent  to  the  execution  of  said  deed,  and  on  the  8d 
day  of  October,  1836,  said  John  Floyd  made  his  last  will 
and  testament,  and  on  the  7th  day  of  July,  1838,  made  a  cod- 
icil to  said  will ;  and  in  the  first  item  of  said  will  he  refers  to 
said  deed  in  the  following  words:  ^^In  addition  to  the  pro- 
perty I  have  heretofore  conveyed  to  Julius  C.  Alford  and 
Tbaddeus  B.  Reese,  in  trust  for  the  use  and  benefit  of  my  said 
daughter,  Virginia  B,  Askew,  I  give  the  tract  of  land  whereon 
jfkj  said  daughter  and  her  husband,  Julius  A.  Askew  now 
reside. 

In  the  codicil  to  said  will,  the  testator  refers  to  said  deed 
in  the  following  words:  "It  is  my  will  that  the  property 
which  I  have  conveyed  in  said  will  to  Julius  C.  Alford  and 
Thaddeus  B.  Reese,  in  trust  for  my  daughter,  Virginia  B. 
Askew,  be  held  in  trust  by  my  sons,  Stewart  and  John  J. 
Floyd,  instead  of  the  trustees  therein  named.  And  I  hereby 
convey  said  property,  heretofore  conveyed  in  tnist  to  said  Al- 
ford and  Reese,  to  my  said  sons  for  the  purposes  specified  in 
said  will,  and  as  set  forth  iu  a  deed  of  trust  heretofore  made 
to  said  Alford  and  Reese." 

The  bill  is  also  filed  for  the  purpose  of  recovering  other 
property  besides  that  conveyed  in  the  deed,  but  as  the  de- 
murrer only  extends  to  such  parts  of  the  bill  as  seek  discov- 
ery and  relief,  iu  relation  to  the  negroes  conveyed  by  the 
deed,  no  question  arising  upon  the  will  is  now  before  the 
Court 

The  bill  slates  that  at  the  time  of  the  execution  of  the  deed, 
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Vii^inia  B.  Askew  had  one  child^  Sarah  A.  Askew,  and  that 
she  never  had  any  other  child.  That  Sarah  A.  Askew  af- 
terwards intermarried  with  the  complainant,  Geoi^e  M.  No- 
lan, and  afterwards  died  in  the  year  1852,  leaving  her  moth- 
er, the  said  Virginia  B.  Askew,  surviving  her,  and  also  leav- 
ing the  infant,  Julius  E.  M.  Nolan,  her  only  child,  surviving. 

That  the  said  Sarah  A.  Nolan,  formerly  Sarah  A.  Askew, 
arrived  at  the  age  of  twenty  one  years,  previous  to  her  death. 
That  the  plaintifT,  Julius  A.  Askew,  who  is  the  father  of  the 
said  Sarah  A.  Askew,  and  grand-father  of  the  infant,  defen- 
dant, Julius  E.  M.  Nolan,  is  in  possession  of  said  negroes 
conveyed  by  said  deed,  and  their  increase.  That  the  defend- 
ant, Julius  A.  Askew,  was  appointed  trustee  in  place  of  said 
Stewart  and  John  Floyd,  during  the  lifetime  of  said  Virginia 
B.  and  said  Sarah  A.,  and  that  he  held  said  negroes  and  their 
increase,  as  said  trustee. 

That  after  the  death  of  the  said  Sarah  A.,  her  mother,  the 
said  Virginia  B.  Askew,  departed  this  life  in  the  year  1853, 
leaving  her  husband,  the  defendant,  her  survivor. 

The  bill  further  alleges  that  the  negroes  belong  to  one  or 
the  other  of  the  complainants,  and  prays  that  the  decree  be 
to  deliver  them  to  the  one  entitled. 

There  are  other  statements  in  the  bill,  but  it  is  believed 
that  they  are  not  material  to  a  clear  understanding  and  cor- 
rect determination  of  the  case. 

To  such  facts  of  the  bill  as  seek  discovery  and  relief  in  re- 
lation to  the  recovery  of  the  negroes  and  their  increase,  the 
defendant  filed  a  general  demurrer. 

The  Court  below  overruled  the  demurrer,  and  defendant 
excepts  to  said  decision  and  alleges  for  error: 

1st.  That  the  Court  erred  in  deciding  that  no  estate  in  said 
slaves  vested  in  Virginia  B.  Askew,  as  survivor  of  said  Sa- 
rah A. 

2d.  That  the  Court  erred  in  deciding  that  no  estate  vested 
in  defendant  by  virtue  of  his  marital  rights,  upon  the  death 
of  his  wife,  the  said  Virginia  B. 
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3dL  That  the  Court  erred  in  deciding  that  upon  the  death 
of  said  Virginia  B.  Askew,  the  whole  of  said  property  vested 
in  the  complainant,  Julius  E.  M.  Nolan. 

Judge  Hardeman,  in  certifying  the  bill  of  exceptions,  states 
that  the  third  ground  of  exception  does  not  correctly  recite 
his  decision.  That  the  judgment  rendered  by  him  was  a 
general  judgment  overruling  the  demurrer,  and  did  not  de- 
termine or  adjudicate  anything  os  to  the  right  of  complain- 
ants, the  father  and  son,  in  and  to  the  property,,  although  he 
did  intimate  an  opinion  that  the  whole  belonged  to  the  said 
Julias  E.  M.  Nolan. 

J.  Hill  and  F.  H.  Cone,  for  plaintiff  in  error. 
Augustus  Reese,  for  defendants  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

In  addition  to  the  foregoing  statement,  that  the  judgment 
of  this  Court  may  be  better  understood,  it  is  proper  to  say, 
that,  by  the  fourth  clause  of  his  will,  the  testator  directed  the 
balance  of  his  property,  both  real  and  personal,  not  given  off 
in  special  bequests,  to  be  sold,  and  five  thousand  dollars  of 
the  sum  arising  from  the  sale,  to  be  loaned  at  interest,  and 
the  interest  to  be  appropriated  to  the  support  of  his  wife  du- 
ring her  life,  and  at  her  death  the  said  sum  be  directed  to  be 
divided  amongst  his  children,  in  the  manner  prescribed  in 
the  will.  The  share  intended  for  his  daughter,  Virginia  B. 
Askew,  he  gave  in  trust,  for  her  use  and  benefit,  to  Julius  C* 
Alford  and  Thad.  B.  Reese. 

The  excess  of  the  money  over  the  $5000,  arising  from  the 
sale  of  his  property,  as  above  directed,  he  willed  to  be  equal- 
ly divided  among  his  children,  the  shares  of  Virginia  B.  As- 
kew, &c,  &c.,  he  desired  should  be  paid  in  to  the  trustees 
thereinbefore  appointed  for  them,  and  in  the  event  of  all  or 
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either  of  them  dying  without  child  or  grand-child^  to  all  re- 
turn as  the  property  thereinbefore  given,  and  to  be  equally 
divided  among  his  surviving  childron^but  if  they  leave  issue, 
then  to  remain  in  trust  for  them,  as  the  property  thereinbe- 
fore given. 

Virginia  B.  Askew  had  an  only  daughter^  Sarah,  who  in- 
termarried with  George  M.  Nolan.    She  was  her  only  child. 
She  had  one  child,  Julius  E.  M.  Nolan,  the  complainant, 
and  after  having  attained  the  age  of  twenty-one  years  the 
died  in  the  lifetime  of  her  mother;  Virginia  B.  Askew.    The 
slaves  and  their  increase  were  conveyed  in  the  deed  of  the 
14th  of  January,  1835.     The  only  reference  to  that  deed  in 
the  will  of  the  testator,  is  to  be  found  in  the  codicil.    By  tke 
codicil,  the  testator  exercises  the  power  reserved  by  him  in 
the  deed,  so  far  as  to  substitute  other  trustees  for  those  tbere^ 
in  named.     It  was  competent  for  him  to  reserve  this  power. 
Shep.  Tench.  524^    By  the  codicil  he  conveys  in  trust  to  his 
sons,  the  property  theretofore  conveyed  in  trust  to  Julius  C. 
Alford  and  T.  B.  Reese,  for  the  purposes  specified  in  said  will. 
and  as  set  forth  in  a  deed  of  trust  theretofore  made  to  said 
Alford  and  Reese.    The  trusts  declared  by  the  deed  and  by 
the  will  are  different     The  trust  in  the  deed  which  conveys 
the  negroes,  is  for,  and  for  the  use,  support,  benefit,  mainte- 
nance and  enjoyment  of  his  daughter  and  her  chiidrea     li 
his  daughter  should  die,  leaving  no  child  or  children,  or  hav- 
ing a  child  or  children,  if  it  should  die  in  minority,  the  trust 
was  to  cease ;  and  in  that  event  the  property  was  given  over. 
By  the  tnist  in  the  will  the  property  or  money  was  given 
over  if  she  died  without  a  child  or  grand-child.    The  pro- 
perty conveyed  by  the  deed  is  to  be  held  by  the  trustees  for 
the  purposes  as  set  forth  in  the  deed,  and  the  money  cou- 
veyed  in  the  will  is  to  be  held  for  the  purposes  specified  in 
the  will.     According  to  the  deed,  the  trust  thereby  created, 
was  not  to  cease,  unless  his  daughter,  Mrs.  Askew,  died,  leav- 
ing no  child,  or  having  had  a  child,  that  child  had  died  in  its 
minority.     She  had  a  child,  whom  she  survived,  but  that 
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child  did  not  die  in  minority.  She  attained  the  age  of  twen* 
ty-one  years.  The  estate  passed  by  the  deed,  therefore,  did 
not  cease.  It  became  complete  and  absolute  in  the  daugh- 
ter and  her  only  child,  on  that  child's  attaining  the  age  of 
twenty-one  years.  At  that  time  they  were  both,  mother  and 
daughter,  covert,  and  the  marital  rights  of  their  husbands  re- 
spectively attached  to  their  respective  interests  conveyed  in 
the  deed. 

We  think  that  the  Court  below  was  right  in  overruling  the 
demurrer,  and  that  the  bill  should  be  retained  for  the  pur- 
pose of  enforcing  the  rights  of  Nolan,  as  administrator  of  hia 
deceased  wife,  to  her  interest  in  the  slaves  and  their  increase 
conveyed  in  the  deed. 

The  counsel  for  plaintiff  in  error  abandoned  the  first  ground 
in  his  assignment  of  errors. 

Judgment  affirmed. 


Calvin  Bboacr,  adm'r,  etc,  plaintiff  in  error,  vj.  Boas  Kitch- 
ens, defendant  in  error. 

A  teitator,  in  items,  two,  three  and  four,  of  bis  will,  gave  all  of  his  property  to 
his  wife.  Items  five  and  six,  were  as  follows :  **]tem  5th.  It  is  my  will  aad 
dMire.  that  my  beloved  wife,  Rachel  Broach,  shall  hav«  full  power  to  dis- 
pose of,  a  part,  or  all  of  the  above  described  property,  in  any  manner  ahe  may 
think  proper,  and  enjoy  it  in  any  way  she  may  think  fit,  during  her  natural 
life,  and  after  her  death,  I  wish  it  equally  divided  between  my  beloved  chil- 
dren. Robert  Broach,  John  Broach,  Hamilton  Broach,  Mary  Ann  Broach,  and 
Calvin  Broach.'* 

^'ftemeth.  I  give  and  bequeath  unto  my  beloved  daughter,  Martha  Morrioi  one 
hundred  dollars,  to  be  paid  out  of  my  estate,  after  the  death  of  my  beloved 
wife,  Rachel  Broach,  as  her  distributive  share  of  my  estate.*' 

BtUf  That  Rachel  Broath  did  not  take  a  greater  estate  than  ibr  her  life,  nor 
power  to  dispose  of  a  greater  estate  thatf  for  her  life. 
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Action  to  recover  land,  in  Jones  Superior  Court.  Tried 
before  Judge  Hardeman,  April  Term,  1857. 

This  was  an  action,  (in  the  form  prescribed  by  Act  of  1847) 
by  Calvin  Broach,  administrator  dt  bonis  notu  with  the  will 
annexed,  of  George  Broach,  deceased,  against  Boaz  Kitchens, 
to  recover  a  tract  of  land  containing  two  hundred  and  twen- 
ty-five  {225)  acres,  situated  in  the  county  of  Jones. 

The  defendant  pleaded  the  general  issue  and  statute  of 
limitations. 

Plaintiff  first  offered  in  evidence,  the  will  of  George  Broach, 
deceased,  by  the  2d,  3d  and  4th  items  of  which  he  gave  all 
his  estate  to  his  wife  Rachel  Broach,  and  the  5th  item  of 
which  is  as  follows : 

^It  is  my  will  and  desire  that  my  beloved  wife,  Bacbel 
Broach,  shall  have  full  power  to  dispose  of  a  part  or  all  of 
the  above  described  property,  in  any  manner  she  may  think 
proper,  and  enjoy  it  in  any  way  she  may  think  fit,  during 
her  natural  life,  and  after  her  death,!  wish  it  equally  divided 
between  my  beloved  children,  Robert  Broach,  John  Broach, 
Hamilton  Broach,  Mary  Ann  Broach  and  Calvin  Broach." 

Plaintiff  then  offered  in  evidence,  three  ^.yb*.,  from  the 
Superior  Court  of  Jones  county,  against  Charles  H.  Brooks, 
and  under  which  the  land  in  dispute  was  sold,  and  a  deed 
from  the  Sheriff  to  George  Broach  for  the  sama  Proved  the 
locusj  that  the  defendant  had  made  two  crops  on  the  premis- 
es ;  about  100  acres  cleared,  and  worth  two  dollars  and  fifty 
cents  per  acre,  and  closed. 

Defendant  offered  in  evidence,  a  deed  from  Rachel  Broach 
executrix  of  George  Broach,  deceased,  and  Hamilton  Broach 
and  Calvin  Broach,  legatees  under  the  will  of  said  George 
Broach,  to  John  M.  Broach,  conveying  to  him  said  land  in 
fee  and  warranting  the  title ;  reciting  the  consideration  to  be 
$900,  dated  3d  December,  1849.     Recorded  29th  July,  1856. 

Spencer  OwenSy  one  of  the  subscribing  witnesses  to  the 
deed,  proved  that  he  saw  it  signed  and  delivered,  but  saw  no 
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money  paid ;  he  was  sent  by  Rachel  Broach  and  John  M. 
Broach)  to  Robert  Broach^  co-executor  of  said  Rachel,  with 
the  deed,  and  requested  him  to  sign  it,  which  he  refused  to 
do ;  brought  back  the  deed  to  Rachel,  and  told  her  that 
he  would  not  sign  it;  John  M.  Broach  was  then  present ; 
Rachel  Broach  then  tore  up  the  deed,  and  the  other  deed,  to 
which  he  was  a  subscribing  witness,  was  then  drawn  up 
and  signed  by  the  parties.  It  was  remarked  at  the  time, 
that  Calvin  Broach  would  not  be  of  age  for  several  days ;  it 
was  understood  that  Rachel  Broach  had  only  a  life  estate  in 
the  land. 

Hamilton  Broach  proved  that  the  estate  of  George  Broach 
was  indebted  to  John  Broach,  from  300  to  $350,  and  John 
owed  George  Broach's  estate,  near  |I200,  the  balance  of  the 
consideration  of  the  deed  made  by  himself,  Rachel  and 
Hamilton  Broach,  was  made  up  of  a  debt  due  by  Rachel  to 
John  Broach  for  supplies  furnished  for  a  farm  cuhivated  by 
Rachel  and  John,  which  John  waste  have  furnished  him- 
self, but  failed  to  do.  Calvin  Broach  was  born  19th  Decem- 
ber, 1828.  There  were  five  heirs  of  George  Broach,  besides 
his  widow,  Rachel.  The  land  is  worth  $1500 ;  John  Broach 
knew  when  he  bought  the  land,  that  Rachel  only  had  a  life 
estate,  for  he  admitted  that  he  had  taken  legal  advice  on  the 
subject,  and  was  so  advised  before  he  purchased. 

John  Broach  died,  after  he  bought  the  land,  without  chil- 
dren, leaving  a  widow,  who  afterwards  married  Elisha  King 

Defendant  then  offered  in  evidence,  a  deed  from  Elisha 
King  to  defendant,  for  said  premises,  dated  21st  September, 
1852. 

Plaintiff,  in  reply,  proved  that  defendant  had  admitted 
that  Rachel  Broach  had  but  a  life  estate  in  the  land;  knew 
the  titles  were  not  good,  but  that  he  was  protectedyby  King. 

The  testimony  being  closed,  the  Court  charged  the  jury  as 
follows : 

"As  a  legatee  under  the  will  of  George  Broach,  Mrs,  Broach 

35 
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had  a  right  to  dispose  of  this  land  as  she  thought  proper^ 
and  was  only  bound  for  the  proceeds  of  sale,  not  used  by  her 
at  her  death,  or  for  such  property  as  she  may  have  pnrchas* 
ed  with  the  proceecls. 

In  relation  to  Calvin  Broach  being  a  minor,  when  he  join* 
ed  in  the  deed  to  John  Broach,  I  charge  you  that  the  deed  of 
an  infant  is  not  void,  but  voidable.  That  Calvin  bad  a  right 
on  his  attaining  lawful  age,  to  avoid  his  deed.  That  the 
right  of  an  infant  to  avoid  his  deed,  must  be  asserted  in  a 
reasonable  time  after  his  coming  to  the  age  of  twenty-one 
years.  It  is  for  you,  gentlemen  of  the  jury,  to  say  whether 
that  right  has  been  insisted  upon  by  Calvin  Broach,  within 
a  reasonable  time,  if  so,  he  has  a  right,  so  far  as  he  is  con* 
cerned  individually,  to  avoid  the  deed. 

To  defeat  the  title  of  defendant,  he  must   not  only  have 
known  there  was  only  a  life  interest  in  Rachel  Broach,  but 
that  she  had  appropriated  the  proceeds  to  her  own  use  in 
fraud  of  the  estate  of  George  Broach,  deceased.'' 

In  charging  the  jury  on  the  5th  item  of  George  Broach's 
will,  the  Court  said,  ^that  by  the  words,  dispose  of,'  in  said 
item,  the  widow  had  the  right  to  sell  any  or  all  of  the  property 
of  said  estate,  absolutely  and  in  fee  simple,  for  her  enjoyment 
during  her  natural  life,  and  that  the  remaindermen  were  en- 
titled to  the  money  or  other  property  purchased  therewith,, 
and  not  to  the  property  sold  by  her." 

To  all  of  which  charges  the  plaintiff  excepted. 

The  jury  found  for  the  defendant,  and  plaintiff's  counsel 
tenders  his  bill  of  exceptions,  and  assigns  as  error, the  chais- 
es set  forth  and  excepted  to. 

PoE  &  Grier,  by  Judge  Nesbit,  for  plaintiff  in  error. 

Rutherford,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  whole  will  is  to  be  taken  together,  and  to  every  part  of 
it,  operation  is  to  be  given,  if  possible,  but,  if  this  is  not  possi- 
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ble,  (hen^  in  the   necessary  conflict  of  parts,  the  later  part 
must  prevail  over  the  earlier. 

In  sections  two,  three,  and  four,  of  his  will,  the  testator 
gives  his  land,  negroes,  stock,  and  all  the  rest  of  his  property, 
(as  far  as  appears,)  to  his  wife. 

The  fifth  and  sixth  sections  are  as  follows : 

^It  is  my  will  and  desire,  that  my  beloved  wife,  Rachel 
Broach,  shall  have  full  power,  to  dispose  of  a  part,  or  all  of 
the  above  described  property,  in  any  manner  she  may  think 
proper,  and  enjoy  it  in  any  way  she  may  think  fit,  during 
her  natural  life ;  and,  upon  her  death,  I  wish  it  equally  di- 
vided between  my  beloved  children,  Robert  Broach,  John 
Broach,  Hamilton  Broach,  Mary  Ann  Broach,  and  Calvin 
Broach.'' 

^Item  6th.  I  give  and  bequeath  unto  my  beloved  daughter, 
Martha  Morris,  one  hundred  dollars,  to  be  paid  out  of  my  es- 
tate after  the  death  of  my  beloved  wife,  Rachel  Broach,  as 
her  distributive  share  of  my  estate." 

The  gift  of  the  remainder,  in  the  latter  part  of  the  fifth,  and 
of  the  jilOO  in  the  sixth,  of  these  two  sections,  is  absolute, 
the  gift  is  not  made  to  depend  on,  whether  the  wife  may  not 
have  ^disposed  oP'  the  property. 

Now,  to  say  that  the  wife  took  more  in  the  property,  than 
an  estate  for  her  life,  that  is  to  say,  that  she  took  a  fee  in  it, 
would  be  to  say,  what  would  render  these  two  parts  of  the 
will  inoperative. 

To  say  that  she  took  an  estate  only  for  her  life,  but  took  it 
with  a  power  to  dispose  of  the  fee,  would  be  to  say  what 
might,  and  what  would,  in  the  present  case,  have,  to  some 
extent,  the  same  effect,  for  the  wife,  it  seems,  did  ^^dispose 
oP'  the  land  sued  for  in  the  present  case. 

These  two  parts  of  the  will  are  the  last  parts  of  the  wilL 
Nothing  follows  them  except  the  clause  in  which  the  execu- 
tors are  named,  and  in  that  clause,  not  the  wife  solely, but 
she  and  one  of  the  childrtnjtxe  appointed  the  executors,  a  fact 
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favorable  to  the  idea  that,  tlie  whole  property  was  not  to  be 
hers,  or  in  her  power,  to  do  with  as  she  pleased. 

If  then,  there  is  any  conflict  between  these  two  parts  of 
the  will,  and  the  previous  parts,  in  which  the  testator  gives 
the  property,  generally,  to  his  wife,  these  two  must  prevail 
over  those. 

But  is  there  really  any  such  conflict  ?  I  can  hardly  think 
so.  Items  two,  three,  and  four,  contain  an  incamplttt  expres- 
sion of  the  testator's  will.  Items  Ave  and  six,  contain  what 
rom/7/e/p^  the  expression  of  that  will.  This  seems  to  be  all. 
And  taking  the  parts  together,  they  appear  to  amount  to  no 
more  than  this,  **!  give  to  my  wife,  an  estate  for  her  life  in  all  of 
my  property,  and  the  remainder,  I  give  to  my  children,  Rob- 
ert Broach,  etc.,  subject  to  a  legacy  of  ?100,  to  my  daughter. 
Martha  Morris." 

We  think,  then,  that  what  Mrs.  Broach  took  by  the  will, 
was  only  an  estate  for  her  life.  And  this  is  our  opinion, 
whether  the  expression  in  the  fifth  item,  be,  "<>r  enjoy,"  or  be, 
(as  it  is  in  the  transcript,)  "a/irf  enjoy." 

It  is  true,  that  if  this  be  the  view  taken  of  the  will,  the 
words,  "power  to  dispose  of,"  are  rendered  superfluous.  But 
the  useof  superfluous  words,  is  frequent.  And  it  may  have 
been,  that  the /tf^/«/or  did  not  consider  these  words  super- 
fluous: for  it  is  a  common  opinion,  that  the  right  to  **enjoy" 
properly,  does  not  include  the  right  to  "dispose  of'  the  prop- 
erty. The  testator,  therefore,  may  have  thought,  that  power 
to  his  wife,  "to  enjoy"  during  her  natural  life,"  (the  words 
strictly  lakcn,  do  no  more  than  confer  di  power  to  enjoy ^  was 
not  power  "to  dispose  of  during  her  natural  life."  At  any 
rate,  this  is  what  he  said,  if  grammatical  construction  is  to 
govern,  for  grannnar  makes  "^?fri/?^  her  natural  lif^"*  quali- 
fy as  well  "/o  dispose  of^^  as  "/o  enjoy ?^  ^^To  dispose  of^ 
therefore,  can,  at  most,  be  only  superfluous. 

Mrs.  Broach,  then,  considered  as  a  legatee^  took,  as  we 
think,  only  an  estate  for  her  life,  therefore,  considered  as  a 
legatee^  an  estate  for  her  life  was  all  thatshe  could  sell. 
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Considered  as  executrix^  she  took  no  power  of  sale  by  the 
will,  and  none  was  conferred  on  her  by  the  Court  of  Ordina- 
r}'.  Therefore,  any  sale  by  her  as  executrix,  was  without  au- 
thority, and  any  act  of  an  executor,  done  without  authority, 
is  void,  and  any  ant  done  by  an  executor,  that  is  merely  void, 
cannot  amount  to  an  act  of  administration. 

It  follows,  tliat  the  remainder  in  the  land,  after  the  ter- 
mination of  the  life  estate  of  Mrs.  Hroacli,  was  assets  to  be 
administered  by  the  administrator  de bonis non',  and,  there- 
fore, that  ho  was  entitled  to  recover  the  land  in  suit.  At  her 
death,  a  money  legacy  fell  due. 

We  think,  then,  that  the  charge  of  the  Court  below  was 
wrong,  and  therefore,  that  the  plainlilf  in  error,  is  entitled  to 
a  new  trial. 

The  plaintiff  sues  as  administrator  de  bonis  non.  In  that 
character,  he  is  entitled  to  recover.  It  is,  therefore,  needless 
to  consider  the  questions,  on  the  law  of  infancy. 

Judi^ment  reversed. 


Henry  Gaitheu,  et  «/.,  plaintiffs  in  error,  vs.  Elizabeth  Gai- 

TiiKR,  defendant  in  error. 

II.]  A.  qualified  09  ihi^  executrix  of  the  will  of  her  deceased  hushaiid,  aud  pro- 
ceeded to  execute  it  :  and  thus  admiiUdiX  to  be  his  will.  The  other  legatee^ 
did  not  act,  in  any  way,  on  lhi$  admission.  She  inovi?d  lo  set  aside  the  pro- 
bate of  the   will. 

JMtl^  That  her  admission  did  not  conclude  her  from  makin:;  the  motion. 

[2.]  A  motion  by  the  executor  to  set  aside  a  probate,  is  not  the  same  ihinj?,  a^ 
an  application  by  the  executor,  for  leave  to  renounce  the  execution  of  the 
will. 

(.').]  A  judgment  admitting  a  will  to  probate  ill  fommon  form,  <loes  not  estop 
the  executor  from  raovingr  to  have  the  probate  set  aside,  and  the  will  de- 
clared null. 
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[4.]  Tho  widow  of  A.,  who  died  childleM,  qualified  as  his  exeevtriz.  The  will 
gave  her  the  whole  property  for  her  life.  She  moved  to  set  aside  tho  pro- 
bate, without  having  *<  surrendered  or  returned  the  Ugaey^^  she  took  under 
the  probate, 

Jleldy  That  she  might  make  the  motion,  notwithstanding  the  failure  to  make 
such  surrender. 

Caveat  to  will  In  Putnam  Superior  Court  Tried  before 
Judge  Hardeman,  at  September  Term,  1857. 

Brice  T.  Gaither  died  in  September,  1853,  and  the  follow- 
ing paper  was  admitted  to  probate,  in  common  form,  as  his 
last  will  and  testament,  viz  : 

"Georgia,  ^  I,  Brice  T.  Gaither,  of  the  State  and 
Newton  County,  /county  aforesaid,  declare  and  publish  the 
following  to  be  my  last  will  and  testament: 

I  desire,  in  the  first  place,  that  all  my  debts  be  paid  as 
soon  as  it  can  be  conveniently  done. 

Secondly.  That  should  there  be  born  unto  me  a  posthu- 
mous heir,  or  heirs,  that  in  that  event,  my  estate  be  equally 
divided  between  my  wife,  Elizabeth  Gaither,  and  said  heir  or 
heirs;  but  should  no  heir  be  born  of  said  wife  unto  me,  that 
my  wife  have  a  lifetime  interest  in  the  whole  estate;  but  at 
her  death,  one-half  of  said  estate  I  bequeath  to  my  brothers, 
Augustus  Longstreet  Gaither,  Eli  D.  Gaither,  William  H. 
Gaither,  Herbert  B.  Gaither  and  Alexander  Means  Gaither, 
and  my  sisters,  Mary  Read  Gaither  and  Margaret  Ella  Gai- 
ther, to  be  equally  divided  between  them.  It  is  my  wish 
that  none  of  the  negroes  belonging  to  my  estate  should  be 
sold  unless  it  shall  be  found  necessary  in  order  to  prevent 
the  separation  of  husband  and  wife,  or  except  in  cases  of  ha- 
bitual insubordination.  I  wish  that  my  father,  if  it  be  agree- 
able to  his  feelings,  permit  my  negroes  to  remain  on  his  larm, 
at  the  place  where  they  now  are,  until  they  can  be  removed 
to  some  other  suitable  place. 

And  I  do  hereby  nominate  and  appoint  my  beloved  wife, 
Elizabeth  Gaither,  to  be  my  sole  executrix. 
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In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  the  16th  September,  1853. 

BRICE  T.  GAITHER.  [L.  S.] 

Signed,  sealed,  declared  and  published  in  the  presence  of 
us,  the  subscribers,  who  subscribed  in  the  presence  of  the 
testator,  and  in  the  presence  of  each  other. 

GEO.  F.  PIERCE, 
LUTHER  M.  SMITH, 
WM.  A.  BASS." 

The  widow  of  deceased  qualified  as  executrix.  She  after- 
wards, in  1856,  obtained  a  rule  nisi  against  the  other  lega- 
tees therein  named,  to  show  cause  why  the  probate  of  said 
will  should  not  be  set  aside  and  revoked,  on  the  following 
grounds  : 

1st  Because  of  the  want  of  testamentary  capacity. 

2d.  Because  the  will  was  written  at  the  dictation  of  Henry 
Gaither,  the  father  of  deceased. 

3d.  Because  of  the  undue  influence  of  Henry  Gaither. 

The  case  coming  up,  on  the  appeal,  counsel  for  respondents 
moved  to  dismiss  the  rule,  on  the  grounds : 

1st.  Because  caveator,  having  qualified  as  executrix,  re- 
ceived letters  testamentary,  and  proceeded  to  execute  said 
will,  was  estopped  from  calling  for  a  probate  of  the  same  in 
solemn  form,  and  from  moving  to  vacate  the  former  judg- 
ment of  probate. 

2d.  Because  having  participated  in  the  proceedings  for 
probate,  before  the  Court  of  Ordinary,  she  cannot  now  vacate 
that  judgment,  or  call  for  probate  in  solemn  form. 

The  Court  refused  the  motion,  and  counsel  for  respondents 
excepted. 

Geo,  F.  Pierce,  one  of  the  witnesses  to  the  will,  testified, 
that  he  witnessed  the  will  on  the  night  testator  died ;  testa- 
tor was  powerfully  excited  in  a  prospect  of  death,  and  an 
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avowed  certain  assurance  of  salvation ;  saw  no  evidence  of 
delirium ;  when  the  will  was  spoken  of,  consented  that  his 
father  and  Luther  Smith  should  retire  for  the  purpose  of  wri- 
ting it ;  and  when  they  returned,  and  the  will  was  read,  he 
seemed  to  understand  and  be  satisfied  with  it.  Witness  was 
sent  for  between  12  and  2  o'clock  at  night;  the  messenger 
went  after  Smith  to  write  the  will ;  testator  was  much  exci- 
ted, and  his  religious  fervor  manifested  itself  by  expressions 
of  praise  to  God,  and  in  terms  of  great  affection  for  his  wife. 

Dr.  Henry  Gaither  went  to  the  bedside  to  talk  to  him 
about  his  will;  Dr.  H.  Gaither  first  spoke  of  a  will;  when 
the  will  was  read,  testator  made  no  reply,  but  by  look  and 
gesture,  as  witness  understood  him,  assented  to  it.  He  was 
told  to  sign  it,  and  did  sign  it.  I  did  not  consider  him  in  a 
business  frame  of  mind,  or  as  able  to  criticise, accurately,  the 
terms,  provisions  and  limitations  of  the  will  or  the  estate  cre- 
ated thereby,  but  yet,  as  knowing  what  he  was  about,  and  as 
acting  understandingly. 

William  Bass,  another  witness  to  the  will,  was  with  tes- 
tator  for  an  hour  before  making  the  will;  conversed  ration- 
ally. After  the  will  was  read  in  presence  of  Mrs,  Gaither, 
testator  asked  his  wife  if  it  suited  her;  she  answered  that  it 
did,  and  he  then  signed  it.  When  Mr.  Smith  came,  he  and 
Dr.  Gaither  had  some  conversation ;  they  then  went  together 
to  the  bedside;  Dr.  Gaither  told  Brice,  if  he  wished  to  make 
a  will,  Mr.  Smith  would  arrange  it;  the  reply  was  not  heard 
by  witness.  Dr.  G.  then  asked  if  he  wanted  to  dispose  of 
his  property  in  the  manner  he  had  told  him,  Dr.  G  ?  Brice 
said  he  did.  Smith  and  Dr.  G.  then  retired  to  write  the 
wilL 

This  witness  was  asked  if  he  did  not  write  a  letter  to  As- 
bury  A.  Adams,  dated  "Oxford,  Ga.,  Oct.  9th,  1855,"  in 
which  he  said,  "  I  was  present  when  Luther  and  the  old  Dr. 
went  to  Brice's  bed  for  the  purpose,  as  I  suppose,  of  ascer- 
taining the  manner  in  which  he  wished  his  property  disposed 


MILLEDGEVILLE,  NOVEMBER  TERM,  1857.    525 

(laillier  el  al.  vs.  Giiither. 

o£"  He  admitted  writing  such  a  letter,  and  supposed  it  was 
of  that  date. 

Luther  M.  Smithy  the  other  witness,  confirmed  the  otiiers 
as  to  his  capacity.  Testator  was  highly  excited  religiously; 
he  did  not  seem  to  be  engaged  about  the  disposition  of  his 
worldly  goods ;  bethought  and  said  he  was  dying;  Dr.  Hen- 
ry Gaitker  dictated  the  provisions  of  the  will  to  witness,  who 
wrote  it  The  day  after  the  Avill  was  made,  witness  remem- 
bered that  he  was  told  to  give  one-half  of  the  estate  to  the 
wife  absolutely,  and  that  he  had  forgotten  to  give  her  the 
half  of  the  estate  after  her  life  estate.  He  called  on  Dr. 
Henry  Gaither  and  told  him  of  the  mistake;  he  expressed  a 
willingness  to  correct  it,  and  said  he  would  liave  it  attended 
to;  witness  called  two  or  three  times  to  have  it  done;  it  ne- 
ver was  done.  Testator  asked  his  Avife  if  she  was  willing  to 
the  will ;  she  said  she  was  satisfied  with  any  arrangement 
he^might  make.  He  supposes  testator  was  in  a  frame  of  mind 
which  would  admit  of  his  attenlion  to  business,  but  not  so 
Hkely  to  criticise  the  terms  and  provisions  of  a  will  as  he 
would  have  been  under  other  circumstances. 

There  was  a  mass  of  other  testimony  introduced  on  both 
sides,  but  as  no  question  was  made  upon  it,  it  is  unnecessa- 
ry to  insert  it. 

The  Court  further  charged  the  jury,  that  if  Ikice  T.  Gai- 
ther had  testamentary  capacity,  and  he  signed  the  instru- 
ment as  his  will,  and  was  not  unduly  influenced,  and  he 
signed  it  with  a  knowledge  that  that  portion  of  his  instruc- 
tions that  his  wife  should  have  one-half  of  his  estate  abso- 
sulutely,  at  her  death,  was  omitted,  and  he  signed  it  with 
sneh  knowledge,  then  it  was  his  will,  and  you  should  so  find. 
But  should  you  believe  from  the  evidence,  that  testator,  at 
the  time  he  signed  said  paper,  believed  that  it  contained  that 
portion  of  his  instructions,  giving  to  his  wife  the  one-half  of  his 
estate  at  her  death,  and  that  he  signed  it  believing  that  it 
contained  such  provision  for  his  wife,  and  that  he  would  not 
have  signed  it  if  he  had  known  that  such   provision  was 
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omitted,  then  the  instrument  propounded  is  not  his  will,  and 
you  should  so  find. 

To  which  charge  counsel  for  respondents  excepted,  and  as- 
sign the  same  as  error. 

The  jury  found  that  the  paper  propounded  was  not  the 
will  of  Brice  T.  Gaither,  and  that  the  probate  of  the  same  be 
revoked. 

And  counsel  for  respondents  tender  their  bill  of  exceptions, 
and  assign  as  error  the  rulings,  charges  and  refusals  to 
charge  above  excepted  to. 

E.  A.  Nesbit;  B.  H.  Overby;  Jxo.  W.  Hudson;  Rich- 
ard F.  Davis,  for  plaintiffs  in  error. 

F.  F.  Cone;  Junius  Wingpield;  J.  Adams,  for  defend- 
ant in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  the  first  ground  of  the  motion  to  dismiss  the  rule  m- 
sif  good  ? 

Two  reasons  were  urged  in  support  of  this  ground. 

1st.  That  Mrs.  Gaither  by  qualifying  as  executrix  and  go- 
ing on  to  execute  the  will  had  admitted  the  will  to  bo  the 
will  of  Brice  T.  Gaither,  and  therefore,  that  she  was  estop- 
ped from  saying,  that  it  was  not  his  will. 

2d.  That  Mrs.  Gaither's  application  to  set  aside  the  judg- 
ment of  probate,  was  equivalent  to  an  application  for  leave 
to  renounce  her  executorship ;  and,  that  having  intermed- 
dled ais  executrix,  it  could  not  be  allowed  to  her,  to  renounce 
the  executorship. 

The  first  of  these  two  reasons  is  true  in  point  of  fact.  The 
only  question  on  it,  therefore  is,  was  the  admission  conclu- 
sive on  Mrs.  Gaither } 

There  arc  decisions  to  the  eflJect,  that  an  admission  is  con- 
clusive upon  the  person  who  makes  it,  if  it  has  been  acted 


MILLED6EVILLE,  NOVEMBER  TERM,  1857.    587 


Gaithcr  et  al  vs.  Oaither. 


on  by  the  party  whom  it  concerns.  Many  of  those  decisions 
are  referred  to  in  1  Crreen.  Ev.  §  §  207, 208. 

The  parties  whom  this  admission  concerned,  were  the  oth- 
er legatees  in  the  will;  viz:  the  brothers  and  sisters  of  the 
testator. 

Bat  there  is  nothing  in  the  evidence  going  to  show,  that 
these  l^;atees  by  themselves  or  by  a  guardian,  had  acted  up- 
on this  admission.  There  is  nothing  in  the  evidence  going 
to  show,  that  tlieir  situation  was,  in  any  respect,  different 
from  what  it  would  have  been,  had  Mrs.  Gaither  never  qual- 
ified as  executrix. 

There  are  no  facisy  then,  to  bring  the  case  within  the  prin- 
ciple of  these  decisions.  And  there  is  no  decision  to  be  found, 
I  think,  to  the  effect,  that  an  admission  that  has  not  been  ac- 
ted on,  is  conclusive. 

I  must  say  too,  that  I  am  not  prepared  to  give  my  assent 
to  these  decisions.  They  seem  to  me,  to  be  calculated  to 
overturn  one  of  the  fundamental  principles  of  the  common 
law — the  principle,  that  no  contract  can  bind  that  is  without 
consideration  ;*  and,  to  be  in  conflict  with  another  important 
principle  of  the  common  law — the  principle,  that  estoppels,  to 
bind  either  pany,  must  bind  both  parties.  See  Savage  vs. 
Jackson,  19  Ga.  /?.  305. 

[1.]  We  think  then  that  this  admission  was  not  concltisive 
upon  Mrs.  Gaither. 

[2.]  As  to  the  second  reason,  we  do  not  think  it  true,  that 
Mrs.  Gaither's  motion  to  set  aside  the  probate,  was  equiva- 
lent to  an  application  for  leave  to  renounce  the  executorship 
of  the  will.  It  is  true  that  she  asked,  by  her  motion,  to  have 
the  will  declared  null,  but  she  did  not  intimate  a  wish  to  give 
up  the  office  of  executrix,  in  the  event  that  the  motion  failed. 
By  no  means  there  is  ao  doubt,  that  in  that  case,  she  would 
have  insisted  upon  retaining  the  office. 

But  if  it  were  true,  we  are  not  prepared  to  say,  that  the 
Court  of  Ordinary  has  not  the  power ^  to  accept  the  renuncia- 
tion.   The  grant  of  power  to  that  Court  by  the  old  Acts,  is 
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very  broad.  Pr.  Dig.  239,  231.  And  by  a  late  Act,  Court> 
of  Ordinary  are  declared  to  be,  *'  Courts  of  general  jurisdic- 
tion as  to  testate  and  intestate  estates."    •^cts  of  1855,  '56. 

147. 

And  it  would  seem,  that  the  rule  of  the  Ecclesiastical 
Courts  in  England,  on  the  subject, goes  no  further  than  this: 
That  an  executor  who  had  intermeddled,  shall  be  allowed  to 
renounce,  but  that  the  renunciation  shall  not  have  the  effect 
to  discharge  him  from  liabilities  which  he  incurred,  whilst 
acting  as  executor.     fVfns,  Ex^rsj  147. 

Was  the  second  ground  of  the  motion  to  dismiss  the  rule, 
good  ?  In  other  words,  was  the  executrix,  Mrs.  Gaither, 
estopped  by  the  judgment  which  admitted  the  will  to  pro- 
bate ?    We  think  not. 

[3.]  The  judgment  was  a  judgment,  not  per  iestesj  and  up- 
on the  citation  of  parties,  but  was  a  judgment  in  common 
form.  It  was  a  judgment,  therefore,  to  which  the  other  per- 
sons interested  in  the  will,  viz :  the  brothers  and  sisters  of 
the  testator,  were  not  parties;  and  therefore,  was  a  judgmeiu 
which  did  not  estop  theni.  They  might  still,  for  example, 
have  set  up  another  will  more  favorable  to  themselves,  if 
they  could  have  found  such  a  one. 

And  that  which  is  not  an  estoppel,  to  the  party  insisting 
on  it,  as  an  estoppel,  cannot  bean  estoppel  to  the  other  parly. 
Estoppel,  to  be  good,  must  be  "  reciprocal.'^  2  Coke  Liti. 
352,  a. 

Is  it  true,  that  to  entitle  Mrs.  Gaither  to  make  a  motion  to 
set  aside  the  probate  in  this  case,  she  had  first,  to  "  return,  or 
surrender,  her  legacy,"  received  under  the  probate  ? 

[4.]  We  think  not.  That  rule  is  for  the  benefit  of  the  ext- 
cntor.  It  is  said  to  be  a  rule  designed  to  aflbrd  a  guaranty 
to  the  executor,  of  the  sincerity  of  the  legatee,  or  heir,  who 
moves;  and,  to  supply  him  with  the  certain  means  of  paying 
the  costs,  in  the  event  that  the  motion  fails.  Bell  vs,  Arm- 
strongs 1  EccU.  ReportSy  140.    But  when,  as  here,  it   is  the 
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executor  himself,  who   moves,  neither  of  these  reasons  can 

« 

exist. 

Besides,  wlien  it  is  the  executor  who  moves,  the  rule  from 
its  nature,  cannot  apply;  1st,  a  man  cannot  surrender  to  him- 
self; 2dly,  it  is  absurd  to  compel  a  man  to  surrender  to  an- 
other, as  to  a  receiver,  merely  in  order  to  benefit  the  man 
himself. 

Moreover,  in  the  present  case,  if  the  will  stands,  it  gives  to 
-Mrs.  Gaither,  an  estate  for  her  life,  in  the  whole  property,  and 
therefore,  gives  to  her  the  right  ioi\i^  possession  of  the  whole, 
and  it  does  not  appear  that  there  remain  any  debts;  if  the 
will  fai's,  xYielaw  gives  to  her  the  entire  interest  in  the  whole 
property,  and  therefore  gives  to  her,  the  right  to  the  posses- 
sion of  the  whole.  Either  way,  then,  she  is  the  person  en- 
titled to  possession.  Why  then  should  she  be  compelled  to 
surrender  the  possession  ? 

We  think  then,  that  the  Court  below  was  right  in  refusing 
to  charge,  on  this  point,  what  is  was  requested  to  charge,  by 
the  counsel  for  the  plaintiffs  in  error. 

The  only  remaining  exception  is  one  to  the  last  charge  of 
the  Court. 

The  objection  to  that  charge,  presented  to  us  is,  that  the 
charge  lacks  clearness,  and  was  therefore,  calculated  to  mis- 
lead or  to  confuse  the  jury. 

We  think  it  hardly  probable,  that  the  jury  misunderstood 
or  failed  to  understand  this  charge.  Therefore,  we  cannot 
sustain  the  exception. 

Judgment  affirmed. 
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ARGUED  AND  DETERMINED  IN  THE 

imm  CODRT  OF  THE  STITB  OF  GEOBSIl, 

AT  ATHENS,  NOVEMBER  TERM,  1857. 

Present— JOSEPH  H.  LUMPKIN,         1 

CHARLES  J.  McDonald,  y  Judges. 
HENRY  L.  BENNING,  J 


John  West,  et  al  executors,  plaintifis  in  error,  r^.  James  N. 
Bolton,  and  others,  defendants  in  error. 

[L]  An  advancement  to  the  parent  is  an  advancement  to  the  child.  Therefore, 
when  a  testator  who  has  made  advancements  to  a  deceased  child,  says  in 
liis  will,  that  the  children  of  that  child,  are  to  account  for  advancements 
made  to  tkem^  he  says  in  law,  that  they  are  to  account  for  the  advancements 
made  to  that  child,  their  parent. 

[2.]  The  sayings  of  a  testator,  to  the  effect,  that  certain  notes,  &c.,  on  a  son-in- 
law,  represented  advancements  made  by  him  to  that  son  in-law,  are  sayings 
against  the  testator's  intcrc:ft,  and  this,  although  the  notes,  may  be  out  of 
date.  They  are  therefore,  admissible  as  evidence  against  the  representations 
of  that  son-in*law. 

[3.]  That  a  person  takes  notes,  &c.  for  the  money  advanced  to  his  son-in-law, 
raises  a  presumption,  that  he  intends  a  loan  and  not  an  advancement  \  but 
this  is  a  presumption  subject  to  be  rebutted. 

In  Equity,  from  Wilkes  Superior  Court.    Tried  before 
Judge  Thomas,  September  Term,  1857. 

*  James  Nolan  of  the  county  of  Wilkes,  departed  this  life 
in  the  year  1856,  leaving  his  last  will  and  testament,  the  third 
and  sixth  items  of  which  are  as  follows : 

*  Third:  The  balance  of  my  property  of  every  description, 
I  will  and  bequeath  as  follows : 
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One  equal  part  or  share  to  the  children  of  my  deceased 
daughter  Polly  Bolton.  One  equal  part  or  share  to  my  daugh- 
ter Nancy  West,  during  her  life,  and  after  her  death  to  go  to 
her  children.  One  equal  part  or  share  to  my  daughter  Fran- 
ces Hughey,  and  one  equal  part  or  share  to  each  of  my  soia, 
James,  Thomas,  and  John. 

Lastly:  I  do  hereby  nominate,  constitute  and  appoint  my 
sons  in  law,  John  West,  William  Hughey  and  my  sod  James, 
to  qualify  as  such,  when  he  arrives  at  lawful  age,  executors 
of  this  my  last  will  and  testament,  hereby  revoking  all  other 
wills  heretofore  made  by  me.  And  it  is  my  will  and  desire, 
that  at  the  division  of  my  property,  each  one  shall  be  chafed 
with  and  account  for  in  said  division  for  all  money  or  pro- 
perty they  have  received  from  me,  so  as  to  make  them  share 
equally  in  the  property  to  be  divided,  and  in  advances. 

John  West  and  William  Hughey  qualified  as  executors, 
and  refused  to  account  with  and  pay  over  to  tlie  children  of 
Polly  Bolton,  their  legacy  or  share  of  said  estate,  without  first 
deducting  therefrom  the  advances  made  by  the  testalot  to 
said  Polly  and  her  husband  Charles  L.  Bolton,  and  without 
deducting  therefrom  the  amount  that  said  Charles  L.  Boltou 
was  indebted  to  the  testator  at  the  time  of  his  death. 

The  executors  allege  that  the  property,  negroes,  advanced 
to  Charles  J^.  Bolton  and  wife  were  worth  £  1,800:  And  that 
the  indebtedness  of  said  Charles  L.  to  testator,  at  the  time  of 
his  death,  amounted  to  $7,684  96. 

This  bill  was  filed  by  the  children  of  Polly  Bolton,  praying 
tliatsaid  testators  do  account  with  and  pay  over  to  them  their 
share  of  said  estate,  not  diminished  by  any  advances  made 
to  their  father  and  mother,  or  any  indebtedness  of  their  fath- 
er to  testator,  submitting  that  their  legacy  was  not  liable  to 
]>e  reduced  by  any  such  advances  or  debts.  It  was  admitted 
that  the  debts  were  out  of  date  at  the  time  the  will  was  made, 
hut  that  certain  payments  had  been  made  by  Bolton  and 
credited  on  the  notes. 
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John  H.  Dyson^  the  only  witness  examined,  testified,  that  he 
wrote  the  will,  and  that,  while  writing  it  and  afterwards, 
testator  said  to  him,  that  the  notes,  due  bills  and  leceipts  of 
Charles  L.  Bolton  were  to  be  taken  as  advancements  to  him 
mad  to  come  out  of  the  portion  of  his  children  on  the  final 
division;  that  he  did  not  claim  them  as  debts,  but  as  advan- 
ces to  Charles  L.  Bolton. 

To  the  admission  of  which  testimony,  counsel  for  com- 
plainants objected.    The  objection  was  overmled. 

The  Court  charged  the  jury  that  complainants  were  not 
chargeable  with  advancements  made  to  their  father  and  moth- 
er, but  were  bound  to  account  only  for  advancements  made 
to  themselves. 

The  jury  under  the  charge  of  the  Court,  found  for  the 
complainants. 

To  which  charge  and  finding  counsel  for  defendants  ex- 
cept. 

Reese  and  Tombs,  for  plaintiifs  in  error. 

Baknett  and  T.  R.  R.  Cobb,  for  defendants  in  error. 

By  the  Court — Bennino,  J.  delivering  the  opinion. 

The  Court  charged  the  jury,  that  the  children  of  Mr.  and 
Mrs.  Bolton,  were  not  bound  to  account  for  advancements 
made  to  Mr.  and  Mrs.  Bolton.    Was  this  charge  right? 

The  words  of  the  will  are,  "  each  one  shall  be  charged 
with,  and  account  for,  all  money  or  property  they  have  re- 
ceived  from  me,  so  as  to  make  them  share,  equally  in  the 
property  to  be  divided  and  in  advances." 

By  the  words  "  each  one,"  "  they,"  "  them,"  the  testator, 
no  doubt,  meant,  the  persons  named  as  legatees,  in  the  third 
item  of  his  will.  Among  those  persons,  were  "  the  children 
of"  his  "  deceased  daughter,  Polly  Bolton. 

It  follows,  therefore,  that  according  to  the  words  of  the 
36 
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willy  those  children  were  bound  to  account  for  money  and 
property^  which  they  had  received  from  the  testator,  if  ibey 
had  received  money  and  property  from  him. 

Their  parents  had  received  money  and  property  from  the 
testator.  Was  that,  a  receipt  of  the  money  and  property,  by 
them  ? 

We  think,  that,  in  law,  it  was. 

[1.]  An  advancement  to  the  parent  is,  in  law,  an  advance- 
ment to  the  child.  The  statute  of  advancements, is  amenda- 
tory of  the  statute  of  distributions,  and,  indeed,  is  adopdve 
of  that  statute.  Consequently,  it  is  to  be  construed  in  con* 
nection  with  that  statute.  And  that  statute  sejts  this — ^  And 
in  case  any  of  the  children  shall  die  before  the  intestate, 
their  lineal  descendants  shall  stand  in  their  place  and  stead.*^ 
CobVs  Dig.  291,293.  But,  if,  in  such  case,  the  lineal  de- 
scendants of  any  of  the  children,  stand  in  the  ptaee 
and  stead  of  the  children,  then,  it  must  be  true,  that  what 
the  children  received,  they  received,  what  the  children  were 
advanced,  they  were  advanced.  In  other  words,  it  must  be 
true,  that  an  advancement  to  the  parent,  is  in  law,  an  ad- 
vancement to  the  child. 

This  is  the  result  of  a  strict  and  literal  interpretation  of 
the  language  of  the  will.  And  there  can  hardly  be  a  doubt, 
that  it  is  a  result,  that  subserves  the  intention  of  the  testator. 
And  certainly,  we  may  be  justified  in  holding  that  a  testator 
means  by  words  denoting  an  advancement,  any  thing  that  is, 
in  laWy  an  advancement,  if  in  so  holding,  we  accomplish  his 
intention. 

We  think,  therefore,  that  the  charge  of  the  Court,  was 
erroneous. 

[2.]  Was  Dyson^s  testimony  admissible ;  that  is  to  say, 
were  the  sayings  of  the  testator,  going  to  show,  that  he  had 
made  advancements  to  Charles  L.  Bolton,  admissible  ? 

These  were  not  "  vague"  sayings.  The  notes,  &c.,to  which 
they  referred,  were  lying  before  the  speaker,  at  the  time  of 
the  sayings. 
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Now  the  sayings  were  admissible,  if  they  were  against  the 
interest  of  the  speaker.  And,  we  think,  that  they  were  against 
his  interest.  It  is  true,  that  the  notes,  &c.  were  out  of  date. 
But  a  contract  being  out  of  date,  does  not  make  the  contract 
extmcL  It  cannot  be  said,  therefore,'  that  a  contract  out  of 
date,  is  a  worthless  thing.  If  these  notes,  &c.,  then,  represen- 
ted contracts,  debts,  they  were  not  worthless,  though  they 
were  out  of  date. 

But  if  they  represented  advancements,  they  were  utterly 
worthless.  They  could  not  in  that  case,  have  been  collected, 
if  in  date.  It  follows  therefore,  that  when  the  testator,  speak- 
ing of  them,  said,  that  they  represented  advancements,  he 
spoke  what  was  against  his  interest. 

The  cases  read  from  the  Pennsylvania  Reports,  went  upon 
the  ground,  I  think,  that  the  sayings  they  refer  to  were  too 
TSgue,  too  uncertain,  failing  as  those  sayings  did,  to  specify 
and  identify,  the  property  referred  to  by  them,  as  that  which 
had  been  advanced.     See  4.   Whor,  1 38. 

The  cases  from  the  Connecticut  Reports,  seem  to  be  in  fa- 
vor of  the  admission  of  such  sayings.  20.  Conru  320.  6. 
Conn.  356. 

[3.]  That  notesy  &c.,  were  taken  by  the  testator,  from  the 
son-in-law,  Mr.  Bolton,  for  the  sums  advanced  to  Mr.  B.,  is 
matter  from  which,  a  presumption  arises,  that  those  sums 
were  intended,  not,  as  advancements,  but  as  loans.  This 
presumption,  however,  is  not  a  conclusive  one,  it  is  subject 
to  be  rebutted.  And  the  question,  whether,  it  has,  or  has  not, 
been  rebutted,  is  a  question  for  the  jury. 

The  charge  of  the  Court  being,  as  we  think,  erroneous, 
we  must  give  a  new  trial. 

Judgment  reversed. 
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John  C.  Burch,  ex'or,  plaintiff  in  error,  i*^.  John  W.  Buech 

and  others,  defendants  in  error. 

Tc5lalor,  by  his  will,  trndii  to  hia  wife  the  whole  of  his  estate,  duriag  her  nt- 
tural  life  or  widowhood ;  but  in  the  event  of  her  marriage,  he  directs  Chat  hit 
estate  bo  divided  into  three  equal  parts.  One  part  he  lends  to  his  wife  da- 
ring her  natural  life,  and  at  her  death  over  to  her  blood  relations.  One  other 
part  he  lends  to  his  sister,  B.  C,  during  her  life,  and  the  other  share  he  di- 
rects to  be  sold,  and  the  moneys  arising  from  said  sale  to  be  equally  diTided 
between  his  brothers  and  sisters,  (naming  them,  nine,)  to  them  share  asA 
sharj  alike  forever,  but  if  either  ofhis  said  brothers  and  sisters  should  decease, 
leaving  no  child  or  children,  then  he  directs  that  their  part  of  said  legacy  be 
equally  divided  betwixt  the  whole  of  his  brothers  and  sisters  above  named, 
to  each  of  them  forever,  lie  further  provides  that  if  his  wi/e  should  not  mr- 
ry,  then,  at  her  death,  the  whole  of  his  estate  be  sold,  and  the  proceeds  divi- 
ded into  three  parts ;  one  part  he  gives  to  his  wife*s  relations ;  one  part  to  his 
lister,  B.  C  during  her  life,  and  at  her  death  to  his  brothers  and  sisters;  the 
other  third  or  part  of  the  money  he  gives  to  be  equally  divided  bstveeii  the 
whole  of  his  above  named  brothers  and  sisteni,  in  manner  above  mentioaed, 
and  to  each  of  them  forever.  The  widow  never  married.  Two  of  testator** 
>ister8  died  childless,-  and  all  his  brothers  and  sisters  died  belbre  his  v-idow, 
the  tenunt  for  life 

Htld,  1st.  That  only  the  children  of  a  deceased  brother  or  sister,  living  at  the 
death  of  the  tenant  for  life,  were  entitled  to  the  share  of  their  parent,  and  that 
they  took  dirccily  from  lestator,  and  not  tliroiigh  their  father  or  mother. 

^d.  That  th'»  remainder  never  having  vested  in  the  brother  and  sisters,  all  of 
whom  died  before  the  tenant  fv)r  life,  that  neither  the  widow  nor  the  grand- 
children of  the  brothers  and  sisters  were  entitled  to  any  part  of  the  estate. 

3d.  That  the  ehildren  living  at  the  death  of  the  tenant  for  life,  could  assert  their 
claim  and  title  in  their  own  right,  and  that  the  administrator  of  their  deceased 
parent  was  not  a  necessary  or  proper  parly. 

A\\\.  That  only  the  children  of  the  deceased  brothers  and  sisters,  living  at  the 
death  of  the  tenant  for  life.,  were  also  entitled  in  the  place  and  stead  of  their 
parents  to  iheir  ^hare  or  estates  of  any  brother  or  sister  who  died,  leaving  bo 
child  or  children. 

Equity,  from  Elbert.  Decision  by  Judge  Thomas,  at  cham- 
bers, 2d  November,  1857. 

This  was  a  bill  filed  by  John  W.  Burch,  Thomas  C.  Biirch, 
Thomas  Wright  and  wife,  William  T.  Givens  and  wife, 
Rice  and   wife,   W^illiam    Wright  and    wife,  John  P. 
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Wright  and  wife,  against  John  C.  Burch,  executor  of  Eliza- 
beth Burch,  deceased. 

The  bill  stated  that  William  S.  Burch,  of  Elbert  county, 
departed  this  life  in  January,  1822,  leaving  in  full  force  his 
last  will  and  testament,  of  which  the  following  is  a  copy : 

In  the  name  of  God,  amen! 

I,  William  S.  Burch,  of  the  State  of  Georgia  and  county  of 
Elbert,  being  weak  and  infirm  in  body,  but  of  sound  mind, 
memory  and  understanding,  do  make  and  publish  this  my 
last  will  and  testament,  in  manner  and  form  following,  to- 
wit: 

First.  I  recommend  myself  to  God,  the  Giver  and  Creator 
of  all  good,  sincerely  thanking  Him  for  all  blessings,  civil  and 
religious,  conferred  upon  me  during  my  existence  in  this 
changeable  and  uncertain  life. 

Item.  My  will  is,  that  all  my  just  debts  be  paid. 

Item.  I  lend  to  my  beloved  wife,  Elizabeth,  the  whole  of 
my  estate,  both  real  and  personal,  during  her  natural  life  or 
widowhood;  but  if  she  chooses  to  marry,  then,  and  in  that 
case,  my  will  is,  that  the  whole  of  my  estate  be  taken  out  of 
the  hands  of  my  said  wife,  Elizabeth,  by  my  executors,  which 
I  shall  hereafter  name,  and  be  equally  divided  by  appraise- 
ment, into  three  equal  shares,  share  and  share  alike,  and  that 
my  said  wife,  Elizabeth,  take  her  choice  of  one  share,  or  one- 
third  part  of  my  estate,  so  divided  as  aforesaid,  which  share, 
or  the  one-third  of  my  estate  so  divided  as  aforesaid,  1  lend 
to  my  said  wife,  Elizabeth,  after  her  second  marriage,  during 
her  natural  life ;  and  that  the  share  or  one-third  part  of  my 
estate  so  lent  my  said  wife,  Elizabeth,  bounder  the  manage- 
ment, direction  and  control  of  my  said  executors,  for  the  sup- 
port of  my  said  wife,  Elizabeth,  after  her  second  marriage, 
so  long  as  she  shall  live;  and  at  her  death,  that  the  said 
share  or  one-third  part  of  my  estate,  so  lent  my  said  wife, 
Elizabeth,  after  her  second  marriage,  under  the  directions  of 
my  executors,  to  be  sold,  and  the  moneys  arising  from  said 
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sale  to  be  put  into  four  equal  shares,  share  and  share  alike; 
one  share  or  one-fourth  part  of  the  said  mone3rs,  I  give  and 
bequeath  to  be  equally  divided  betwixt  the  whole  of  the  chil- 
dren of  Sarah  Harden,  wife  of  Henry  Harden,  she,  the  same 
Sarah,  being  sister  to  ray  said  wife,  Elizabeth,  and  is  to  them, 
the  said  children,  share  and  share  alike,  forever;  one  other 
share  or  one-fourth  part  of  said  moneys  I  give  and  bequeath 
to  be  equally  divided  betwixt  the  whole  of  the  children  of 
Polly  Wilbourn,  wife  of  Thomas  Wilbourn,  she,  the  said 
Polly,  being  sister  to  my  said  wife,  Elizabeth,  and  is  to  them, 
the  said  children,  share  and  share  alike,  forever;  one  other 
share,  or  one-fourth  part  of  said  moneys,  I  give  and  beqoeath 
to  be  equally  divided  betwixt  the  whole  of  the  children  of  Re- 
becca Upshaw,  wife  of  John  Upshaw,junior,  she,  the  said  Re- 
becca, being  sister  to  my  said  wife,  Elizabeth,  and  is  to  them, 
the  said  children,  share  and  share  alike,  forever;  the  other 
share,  or  one-fourth  part  of  said  moneys,  I  give  to  be  equally 
divided  betwixt  Mary  Ann  Cook  and  William  T.  0,  Cook, 
heirs  of  William  T.  Cook,  deceased,  he,  the  said  William,  be- 
ing brother  to  my  said  wife,  Elizabeth,  and  is  to  them,  the 
said  Mary  Ann  and  William  T.  0.  Cook,  share  and  share 
alike,  forever. 

Item.  My  will  is,  that  if  my  said  wife,  Elizabeth,  should 
marry,  then,  and  in  that  case,  I  lend  to  my  sister,  Betty  Cook, 
one  other  share  or  third  part  of  my  estate,  so  divided  by  ap- 
praisement as  aforesaid,  during  her  natural  life,  for  her  sup- 
port, which  share  or  third  part  of  my  estate,  so  lent  to  my 
said  sister,  Betty,  be  under  the  management,  direction  and 
control  of  my  executors,  for  the  support  of  my  said  sister, 
Betty,  so  long  as  she  shall  live. 

Item.  If  my  said  wife,  Elizabeth,  should  marry,  then,  and 
in  that  case,  my  will  is,  that  the  other  share,  or  one-third  part 
of  my  estate,  so  divided  by  appraisement  as  aforesaid,  be  so 
sold,  and  the  moneys  arising  from  the  said  sale,  be  equally 
divided  betwixt  my  brothers  and  sisters,  to-wit:  Thomas 
Burch,  Benjamin  Burch,  Maza  Burch,  John  Burch,  Cheadle 
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Burch^  Polly  Johnson,  Jenny  Divine,  Hannah  C.  Perkins 
and  Sarah  Kesee,  and  is  to  them,  my  said  brothers  and  sis- 
ters, share  and  share  alike  forever ;  but  if  either  of  my  said 
brothers  or  sisters  should  decease,  leaving  no  child  or  chil- 
dren, then,  and  in  that  case,  my  will  is,  that  their  part  of  said 
legacy  be  equally  divided  betwixt  the  whole  of  my  brothers 
and  sisteis  above  named,  and  is  to  each  of  them  forever. 

ItenoL  And  in  case  that  my  said  wife,  Elizabeth,  should  not 
marry,  then,  and  in  that  case,  my  will  is,  at  her  death,  the 
whole  of  my  estate,  both  real  and  personal,  be  sold  and  the 
moneys  arising  from  the  same,  to  be  put  into  three  equal 
shares,  share  and  share  alike.  One  third  part  of  the  moneys 
arising  from  the  sale  of  the  whole  of  my  estate,  1  give  to  the 
children  of  Sarah  Harden,  Polly  Wilbourn,  Rebecca  Upshaw 
and  the  two  heirs  of  William  T.  Cook,  as  above  mentioned ; 
but  if  either  of  the  above  named  sisters  to  my  said  wife,  Eliz- 
abeth, should  die,  having  no  child  or  children,  then,  and  in 
that  case,  for  their  part  of  said  legacy  to  be  equally  divided 
betwixt  the  surviving  children  of  the  above  named  sisters  to 
my  said  wife,  Elizabeth  3  and  if  either  of  the  above  named 
heirs  of  William  T.  Cook  should  die,  leaving  no  child  or  chil- 
dren, for  the  other  one  to  receive  his  legacy ;  and  if  both  of 
the  said  heirs  of  the  said  William  T.  Cook  should  die,  leav- 
ing no  child  or  children,  then,  and  in  that  case,  for  their  leg- 
acy to  be  equally  divided  betwixt  the  surviving  children  of 
the  above  named  sisters  of  my  said  wife,  Elizabeth. 

Item.  One  other  share  or  one-third  part  of  the  moneys  so 
arising  from  the  sale  of  the  whole  of  my  estate,  I  lend  to  my 
sister,  Betty  Cook,  during  her  natural  life,  for  her  support ; 
but  the  said  share,  or  one-third  part  of  my  estate  so  lent,  be 
under  the  management,  direction  and  control  of  my  said  ex- 
ecutors, for  the  support  of  my  said  sister,  Betty,  so  long  as 
she  shall  live. 

Item.  The  other  share,  or  one-third  part  of  the  moneys  so 
arising  from  the  sale  of  the  whole  of  my  estate,  I  give  and 
bequeath  to  be  equally  divided  betwixt  the  whole  of  my  above 
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named  brothers  and  sisters,  in  manner  as  above  mentioned^ 
and  is  to  each  of  them  forever. 

Item.  At  the  death  of  my  sister,  Betty  Cook,  my  will  is. 
that  the  share  or  one-third  part  of  the  moneys  arising  from 
the  sale  of  the  whole  of  my  estate,  so  lent  her  under  the  man- 
agement, direction  and  control  of  my  said  executors,  I  give 
and  bequeath  to  be  equally  divided  betwixt  the  whole  of  my 
above  named  brothers  and  sisters,  in  manner  as  above  men- 
tioned, and  is  to  each  of  them  forever. 

Lastly.  I  appoint  my  well  beloved  wife,  Elizabeth,  execu- 
trix, and  my  trusty  friend,  John  Upshaw,  junior,  and  Wil- 
liam Woods,  executors  of  this  my  last  will  and  testament,  ut- 
terly revoking  all  will  or  wills  heretofore  made  by  me. 

In  testimony  whereof,  I  do  hereunto  set  my  hand  and  seal, 
this  15th  day  of  May,  in  the  year  of  ourLoRD,  one  thousand 
eight  hundred  and  seventeen. 

Signed,  sealed  and  delivered  by  thetestaror,  as  bis  last  will 
and  testament. 

WILLIAM  S.  BURCH,  [seau] 

In  presence  of 
Job  Western, 
Baily  M.  Woods, 
William  Woods. 

The  bill  also  stated  that  this  will  was  dated  the  15th  May, 
1817.  That  the  next  of  kin  of  said  testator  at  the  time  of 
his  death,  were  his  widow,  the  said  Elizabeth  Burch,  and 
the  following  brothers  and  sisters,  to-wit :  Thomas  Burch, 
Beiyamin  liurch,  Maza  Burch,  John  Burch,  Polly  Johnston, 
Jenny  Divine,  Hannah  C.  Perkins,  and  Betty  Cook,  after- 
wards Betty  Hardeman,  and  the  children  of  Cheadle  Burch, 
a  brother  who  died  before  the  making  of  said  will. 

That  the  widow,  Elizabeth  Burch,  and  William  Woods 
qualified  as  executrix  and  executor,  and  took  possession  of 
the  estate,  real  and  personal,  belonging  to  testator,  and  worth 
about  fifteen  thousand  dollars,  and  which  consisted  of  land, 
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negroes,  cash,  notes,  &c.  That  Woods,  the  executor  died, 
and  left  Mrs  Burch  sAIe  executrix,  who  remained  in  the  use, 
enjoyment  and  possession  of  the  entire  estate  until  her  death, 
which  occurred  the  1st  July,  1855,  without  ever  marrying  a 
second  time;  that  she  left  a  will  and  appointed  John  C.  Burch, 
the  defendant,  executor,  who  duly  qualified,  and  took  pos- 
session of  the  whole  estate  in  remainder,  and  by  virtue  of, 
and  in  execution  of  the  will  of  William  S.  Burch,  has  sold 
all  the  lands,  negroes  and  other  property,  amounting  to  about 
the  sum  of  one  hundred  thousand  dollars,  and  the  proceeds 
of  which  sale  are  now  in  his  hands,  to  be  paid  over  and  dis- 
posed of  agreeably  to  the  provisions  of  the  will  of  said  Wil- 
liam S.  Burch,  deceased. 

The  bill  further  stated  that  at  the  death  of  testator,  Wil- 
liam S.  Burch,  the  sum  of  about  jS3,700,  in  cash,  notes,  &c., 
came  into  the  possession  of  his  widow,the  executrix  and  ten- 
ant for  life,  and  complainants  claim  that  defendant,  as  her 
executor,  should  account  for,  and  pay  over  the  same  to  the 
remainder-men.  And  further,  that  he  should  account  for 
the  hire  or  value  of  the  slaves,  about  one  hundred  in  num- 
ber, employed  in  finishing  the  crop,  after  the  death  of  the 
tenant  for  life,  to-wit:  from  1st  July,  1855,  to  the  time  of  their 
sale,  about  1st  February,  1856. 

The  bill  further  stated  that  Betty  Cook,  afterwards  Harde- 
man, and  all  the  brothers  and  sisters  of  testator  named  in  his 
will^  (except  his  sister,  Sarah  Kesee,)  departed  this  life  before 
the  death  of  his  widow,  the  tenant  for  life,  and  all,  except 
Jenny  Divine,  left  children  surviving.  That  Jenny  Divine 
died  childless,  in  the  early  part  of  1855,  being  the  last  survi- 
vor of  all  the  brothers  and  sisters.  Cheadle  Burch  died  be- 
fore the  will  was  made,  leaving  a  widow  and  children  who 
are  still  living.  Sarah  Kesee  resided  in  North  Carolina,  hav- 
ing children,  but  that  she  nor  her  children  have  been  heard 
irom  since  1808,  and  are  presumed  to  be  dead. 

The  bill  further  stated  that  Beryamin  Burch  died  intestate 
in  Morgan  county,  Illinois,  in  April,  1831,  leaving  as  his 
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next  of  kin  and  heir  at  law,  his  widow,  and  complainanli, 
John  W.  Burch  and  Thomas  C.  Bureti,  Mrai  GiTens,  Mm 
Rice,  and  the  two  Mrs.  Wrights,  his  children,  and  the  chil- 
dren of  three  deceased  sons,  who  died  after  the  death  of  their 
father,  the  said  Beryamin  Burchy  but  before  the  death  of  the 
tenant  for  life. 

The  bill  also  stated  that  Dozier  Thornton,  of  Elbert  coun- 
ty, Georgia,  has  taken  out  letters  of  administration  on  the 
estate  of  the  said  Benjamin  Burchj  and  also  upon  the  estates 
of  his  three  deceased  sons  above  mentioned,  and  is  professing 
to  represent  their  estates  and  interests. 

Complainants  claimed  that,  under  the  will  of  their  grand- 
father, William  S.  Burch,  and  the  foregoing  state  of  fisicls, 
they  are  entitled  to  the  entire  share  or  estate,  which  their  fa- 
ther, the  said  Benjamin  Burch,  would  have  been  entitled  to, 
had  he  survived  the  tenant  for  life,  to-wit :  to  one-seventfa  of 
two-thirds  of  the  estate  of  the  William  S.  Borcb,  the  tes- 
tator. 

To  this  bill  the  executor,  John  C.  Burch,  demurred,  on  the 
following  grounds  : 

1st.  Because  complainants  are  not  entitled  to  sue  for  the 
share  or  estate  of  their  father,  but  that  his  administrator 
(Thornton)  is  alone  entitled  to  sue  for  and  recover  the  same. 

2d.  If  complainants  are  entitled  to  sue  they  are  not  enti- 
tled to  the  whole  of  their  deceased  father's  interest,  but  fhat 
the  representatives  of  their  deceased  brothers,  to-wit:  Wil- 
liam S.  Walton,  and  Shelby  M.  Burch,  are  entitled  to  an  equal 
share  with  complainants. 

3d.  The  widow  of  Benjamin  Burch,  deceased,  is  entitled 
to  an  equal  share  with  complainants. 

4th.  Complainants  are  not  entitled  to  sue  for  and  have  an 
account  of  the  part  or  share  of  said  estate  bequeathed  to  Jcn- 
ney  Divine. 

5th.  Complainants  are  not  entitled  to  sue  for  and  have  an 
account  of  the  share  bequeathed  to  Sarah  Kesee. 
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eth.  Complainants  are  not  entitled  to  sue  for  and  have  au 
account  of  the  share  of  said  estate,  being  one-third  thereof, 
bequeathed  to  Betty  Cook,  after  the  death  of  the  tenant  for 
life. 

After  argument,  the  Chancellor  overruled  the  demurrer, 
and  counsel  for  defendant  excepted. 

T.  W.  Thomas  and  T.  R.  R.  Cobb,  for  plaintiff  in  error. 

Akebman,  for  defendants  in  error. 

The  Court  not  being  unanimous,  delivered  their  opinions 
seriatiTru 

McDonald,  J.  delivering  the  opinion  of  the  Court. 

This  is  the  fourth  time  that  the  will  before  us  has  been 
presented  to  this  Court,  for  the  determination  of  some  matter 
connected  with  it  Change  of  circumstances  since  it  was 
made,  as  well  as  facts  unknown  to  the  testator  at  the  time  it 
was  written,  have  given  rise  to  much  doubt  in  regard  to  the 
rights  of  parties  claiming  under  it,  and  perplexity  to  those 
charged  with  the  execution  of  it  It  is  more  than  forty  years 
since  the  will  was  written;  his  widow,  to  whom  the  testator 
lent  the  whole  of  his  property  during  her  natural  life,  sur- 
vived the  date  of  the  will  more  than  thirty-eight  years,  and 
all  but  one  of  those  whom  he  desired  and  expected  to  be  his 
legatees  at  her  death,  departed  this  life  before  the  determina- 
tion of  the  life  estate,  and  that  one  has  not  been  heard  of,  for 
nearly  fifty  years,  and  she  is  probably  dead.  The  complain- 
ants are  surviving  children  of  Bejamin  Burch,  one  of  the 
brothers  of  the  testator,  whom  he  no  doubt  expected  to  sur- 
vive his  widow,  but  who  died  before  her.  Under  the  allega- 
tions of  the  bill  of  complainants,  and  a  demurrer  filed  thereto, 
the  following  points  are  made,to-wit: 
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1st.  Are  the  complainants  entitled  to  the  entire  legacy, 
which  their  deceased  father  would  have  taken,  if  he  had  been 
living  at  the  death  of  the  tenant  for  life. 

2d.  Does  their  mother  share  it  with  them  ? 

3d.  Is  the  administrator  of  their  deceased  father  entitled 
to  it? 

4th.  Does  the  administrator  of  their  deceased  brother?, 
who  departed  this  life  after  the  death  of  their  father,  but  be- 
fore the  death  of  the  tenant  for  life,  have  a  right  to  any  part 
of  it? 

5th.  Are  the  children  of  those  deceased  brothers  entitled 

« 

to  share  it  with  them  ? 

6th.  If  the  complainants  are  entitled  to  recover  can  they 
liave  an  account  of  that  part  of  said  property,  claimed  to 
have  been  bequeathed  to  Jenny  Divine  ? 

7th.  Can  they  have  an  account  of  the  part  of  the  estate 
claimed  to  have  been  bequeathed  to  Sarah  Eesee? 

8th.  Are  they  entitled  to  any  part  of  that  third  of  the  pro- 
perty, bequeathed  to  Betty  Cook  after  the  death  of  the  tenant 
for  life. 

At  the  Term  of  this  Court  held,  at  Athens,  in  November  of 
last  year,  1857,  it  was  decided  that,  upon  a  proper  considera- 
tion and  construction  of  the  clauses  in  this  will,  relating  to 
legacies  to  the  testator's  brothers  and  sisters,  the  children  of 
any  brother  or  sister,  dead  at  the  time  of  the  death  of  the  ten- 
ant for  life,  should  take  the  interest  which  their  deceased 
parent  would  have  taken,  if  he  or  she  had  been  in  life  at 
that  time,  but  that  they  would  not  take  through  the  parent 
as  his  or  her  heirs  at  law,  but  as  objects  of  the  testator's  boun- 
ty, and  that  such  was  the  manifest  intention  of  the  testator. 
The  bill  in  that  case  was  filed  by  the  children  of  Chcadle 
Burch,  who  was  dead  when  the  will  was  made,  claiming  by 
right  of  representation  as  his  heirs  at  law,  the  part  of  the 
estate,  which,  they  insisted,  had  .vested  in  him  under  the 
will.  We  held  that  they  were  entitled,  but  not  in  tlie  man- 
ner claimed,  but  as  being  themselves  the  objects  of  the  testa- 
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tor's  bounty.    We  held  that  if  their  right  depended  on  his 
having  taken  the  legacy,  it  could  not  be  sustained. 

The  defendant  in  error,  in  this  case,  contend  that  these 
complainants,  take  as  heirs  at  law  of  their  deceased  father, 
who  died  qfttr  the  testator,  but  before  the  tenant  for  life,  and 
that  the  portion  of  the  estate  intended  for  him,  at  the  death 
of  the  tenant  for  life,  vested  in  him.  They  draw  a  distinc- 
tion between  this  case  and  the  case  of  Cheadle  Burch's  chil- 
dren, because,  they  say,  that  Cheadle  Hurch  was  dead  at  the 
date  of  the  will,  and  Benjamin  Burch  survived  the  testator. 
That  does  not  vary  the  case  in  the  slightest  degree.  The  tes- 
tator lent  the  whole  of  his  estate,  both  real  and  personal  to 
his  wife  during  her  natural  life,  or  widowhood.  He  appoin- 
ted his  wife  executrix,  and  John  Upshaw,  Jr.,  and  William 
Woods  his  executors.  If  his  wife  chose  to  marry,  the  whole 
of  his  estate  was  '^  to  be  taken  out  of  her  hands  by  his  exec- 
utors, and  equally  divided,  by  appraisement  into  three  equal 
shares."  One  share  he  lent  to  his  wife,  after  her  marriage, 
during  her  natural  life,  which  share  was  to  be  under  the  con- 
trol and  direction  of  his  executors  as  long  as  his  wife  lived. 
Hence;  it  appears,  that  during  the  whole  of  the  tenancy  for 
life,  the  executors  were  entrusted  with  certain  duties,  which 
they  might  have  been  called  on  to  perform ;  for  it  could  not 
be  possible,  during  the  continuance  of  the  life  of  the  wife, 
to  determine  that  the  first  contingency  on  which  the  estate 
was  to  be  divided  would  not  happen.  That  contingency  not 
having  happened,  the  estate  was  not  divided,  and  no  claim 
has  been  presented  or  can  be  presented  which  depended  on 
its  happening.  It  is  useless  to  consider  the  will  in  reference 
thereto,  therefore,  further  than  it  may  be  explanatory  oi  other 
parts  of  the  will. 

The  testator  proceeds  to  declare  what  shall  be  done  with 
his  property  in  case  his  wife  should  not  marry.  Jit  her 
death,  he  does  not  give  his  property,  but  directs  it  to  be  sold. 
The  moneys  arising  from  the  sale  he  gives  to  his  legatees. 
One-third  part  of  the  moneys  arising  from  the  sale  of  his 
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whole  estate,  he  gives  and  bequeaths  to  be  equally  divided 
betwixt  the  whole  of  his  above-named  brothers  and  sisters. 
They  were  named  in  a  prior  clause  of  the  will.     The  money 
was  to  be  divided,  also,  in  the  manner  named  in  the  same 
clause.    The  brothers  and  sisters  named  were  Tholmas  Bnrth, 
Benjamin  Burch,  Maza  Burch,  John  Burch,  Cheadle  Burch, 
Polly  Johnson,  Jenny  Divine,  Hannah  C.  Perkins  and  Sarah 
Kesee.    If  either  of  his  brothers  or  sisters  ^should  decease'^ 
leaving  no  child  or  children,  their  part  of  the  legacy  was  to 
be  equally  divided  betwixt  the  whole  of  his  brothers  and  sis- 
ters above  named.    Benjamin  Burch,  the  father  of  the  com- 
plainants, was  one  of  the  brothers  named  in  the  will.    His 
having  died  in  the  life-time  of  the  wife,  to  whom  the  proper- 
ty was  loaned  for  life,  no  part  of  the  property  vested  in  him 
under  the  will    This  point  was  ruled,  in  construing  this 
will  in  the  case  of  Burch  et  al.  vs  Burchy  ea?or.  19.  Gcu  Rep. 
185.     It  was  there  said  by  the  Court,  that  ''the  testator  did 
not  intend  the  title  to  any  of  his  property  to  pass  out  of  his 
estate  during  the  life  of  his  wife,  except  in  the  event  of  her 
marriage."     It  was  also  said  in  that  case,  that  the  testator 
intended  the  sale  to  be  made  by  his  executors.     I  fully  con- 
cur in  that.     If  the  executors  had  the  power  to  sell,  by  their 
sale  and  conveyance  under  that  power,  the  legal  title  passed 
to  the  purchaser.     The  testator  died  possessed  of  personal 
and  real  estate.     He  directed  it  all  to  be  sold  at  the  death  of 
his  wife,  and  he  gave  pecuniary  legacies  raised  from  the  sale, 
to  his  legatees.     The  whole  of  his  estate  was  to  be  sold,  and 
the  whole  of  the  moneys,  the  proceeds  of  the  sale,  he  dispos- 
ed of.    There  was  nothing  to  be  left  to  pass  to  his  heirs  at  law 
as  heirs.  There  was  no  residuum.    Where  the  whole  real  es- 
tate is  to  be  converted  into  personalty,  there  is  no  good  rea- 
son why  the  property  should  not  pass  to  the  executor  in  the 
same  manner  as  the  property  in  chattels.     Berry  vs.  Usher. 
11.  Vesey  Jr.  91.     Under  our  statute  of  distributions,  there 
can  be  no  reason  why  it  should  not,  where  there  is  no  sur- 
plus to  pass  to  the  heirs  at  law.    In  this  State,  real  and 
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personal  estate  are  put  on  the  same  footing  as  to  dis- 
tribution, ^cts  qf  1804  and  1821.  Cobb  291  and  893. 
It  is  settled  that  an  administrator  may  bring  ejectment, 
as  well  as  an  executor,  where  the  lands  must  be  con- 
verted for  the  purposes  of  distribution,  the  payment  of 
debts  or  legacies.  An  executor  is  sworn  to  pay  debts  and 
legacies.  The  property  must  be  in  him  to  enable  him  to 
make  the  sale.  Indeed,  the  legal  title  must  be  in  him  also, 
to  enable  him  to  recover  it  at  law,  it  would  seem.  These 
are  the  decisions  however.  In  the  case  before  us,  if  Benja- 
min Burch  had  survived  the  tenant  for  life,  he  could  have 
claimed  no  part  of  the  property.  He  could  not  have  been 
a  tenant  in  common  with  others,  of  the  property^  under  the 
will.  He  could  have  constituted  himself  such  tenant  by  the 
consent  only  of  all  the  legatees  and  every  one  in  that  case, 
must  have  had  the  legal  capacity  to  contract  and  that,  on 
the  principle  that  they  were  entitled  to  the  entire  proceeds 
when  s#ld.  The  legacies  were  pecuniary  legacies,  and  they 
were  given  at  the  death  of  the  wife.  The  gift  and  the  pay- 
ment were  both  postponed  to  tliat  time.  At  that  time  Ben- 
jamin Burch  was  not  in  life.  The  gift  of  the  money,  then, 
never  vested  in  him.  He  was  dead  and  could  not  take. 
The  administrator,  therefore,  of  Benjamin  Burch  can  claim 
no  part  of  the  money,  nor  can  any  one  who  claims  it  as  one 
of  his  heirs  at  law.  Hence  his  widow  is  excluded  who  claims 
in  that  character. 

It  was  urged  in  argument,  that  the  brothers  and  sisters  of 
the  testator  named  in  the  will,  took  an  estate  in  remainder, 
which  vested  on  the  death  of  the  testator.  I  have  shown, 
that  at  that  time  no  estate  vested  in  them.  The  property, 
fi)r  necessary  purposes,  was  in  the  executors,  and  was  not 
given  to  the  brothers  and  sisters,  but  a  part  of -the  money 
proceeding  from  the  sale  of  the  entire  estate  was  bequeathed 
to  them,  if  they  should  be  living  at  the  death  of  testator's 
wife.  But  if  the  property  itself  had  been  given  in  remain- 
der, it  could  not  have  vested  in  the  brothers  and  sisters  at 
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the  death  of  the  testator.  ^  In  determining  whether  an  es- 
tate be  vested  or  contingent,  the  first  subject  of  enquiry  is, 
whether  it  be  limited  to  persons  in  esse  and  ascertained,  and 
stand  unconnected  with  any  uncertain  event ;  in  which  cast 
the  estate  vests  instanier,  notwithstanding  that  it  be  preced- 
ed by  a  particular  estate  or  estates  to  which  it  is  postponed 
in  point  of  usufructuary  enjoyment,  or  possession.'^  The 
right  of  the  brothers  and  sisters  depended  on  an  uncertain 
event,  and  that  was,  whether  they  survived  the  tenant  for 
life.  ^'  If  any  of  my  brothers  or  sisters  should  decease"  is 
the  language  of  the  testator  ^'  leaving  no  child  or  children, 
then,  and  in  that  case,  my  will  is,  that  their  part  of  said 
legacy  be  divided,  &c."  This  will  is  very  inartificially  drawn, 
but  it  is  substantially  the  same  in  its  provisions  as  one  of 
the  devises  in  the  will  in  the  case  oi  Elwin  vs^Ebein,  8.  Fie* 
sty  547.  The  testator,  in  that  case  directed,  that  as  to  the 
estates  devised  to  his  wife  for  life,  his  brother  Peter  Elwin, 
his  executors  and  administrators,  should,  as  soon  after  the 
decease  of  his  said  wife  or  her  refusing  to  release  her  dower 
to  his  said  real  estate,  as  aforesaid  as  conveniently  might  be, 
sell  all  his  aforesaid  messauges,  lands,  &c,,  and  the  money 
arising  from  the  sale  thereof,  together  with  the  rents  and  pro- 
fits thereof,  until  sold,  his  mind  and  will  was  and  he  did 
thereby  give  the  same  to  be  paid  and  equally  divided  be- 
tween his  five  nephews,  naming  them  (the  sons  of  his  broth- 
er Peter)  share  and  share  alike,  at  such  time  as  the  sale  should 
be  completed,  in  case  they  should  be  then  living.  The  tes- 
tator's will  in  this  case,  is  that  at  the  death  of  his  wife,  the 
whole  of  his  estate  both  real  and  personal,  be  sold  and  the 
moneys  arising  from  the  same  be  put  into  three  e(]ual  shares. 
One  share  or  third  of  the  moneys  arising  from  the  sale  of 
his  whole  estate,  he  gave  and  bequeathed,  to  be  equally  divi- 
ded between  his  brothers  and  sisters,  naming  them,  and  to 
each  of  them  for  ever ;  but  if  either  of  his  brothers  or  sis- 
ters should  decease,  leaving  no  child  or  children,  then  their 
part  of  the  legacy  to  be  equally  divided  betwixt  the  whole  of 
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his  brothers  and  sisters,  &c.     This  is  the  will  of  William  S. 
Bnrch.    According  to  this  will  the  money  was  to  be  divided 
when  the  sale  was  completed,  and  when  divided  it  was  to  be 
distributed  amongst  the  whole  of  those  named  if  they  should 
be  then  living.    The  wills  thus  far  are  substantially  identi- 
cal.   In  Elwin's  case,  the  will  proceeded,  that  in  case  any  of 
his  nephews  should  depart  this  life,  either  in  his  life-time  or 
before  the  sale  of  his  estate  should  be  cDmpleted,  leaving  issue 
of  his  or  their  body  or  bodies  lawfully  begotten,  then  his 
Avill  and  mind^was  that  the  part  or  share  of  him  or  them  so 
dying,  should  be  paid  to  and  equally  divided  amongst  the 
respective  child  or  children  of  such  of  his  said  nephews  so 
dying,  as  aforesaid;  but  in  case  any  of  his  nephews  should 
depart  this  life  in  his  life  time,  or  before  the  sale  of  his  said 
estate  should  be  completed,  without  leaving  issue  of  his  or 
their  body  or  bodies,  then  it  was  his  will,  that  the  share  and 
part  of  the  said  moneys  so  arising  from  the  sale  of  his  said 
last  mentioned  real  estate,  should  be  paid  to  and  equally 
divided  amongst  the  survivors  or  survivor  of  them ;  and  in 
case  of  the  death  of  any  of  them  before  the  time  of  pay- 
ment, as  aforesaid,  leaving  issue,  the  child  or  children   of 
him  or  them  so  dying,  to  have  his  or  their  father's   share. 
The  will  of  Burch  is  not  written  out  so  fully,  but  the  sub- 
stance is  the  same  and  the  construction  is  the  same.    At  her 
death  (that  is  the  death  of  his  wife)  he  says,  his  will  is  that 
the  whole  of  his  estate,  both  real  and  personal,  be  sold  and 
the  moneys  arising  from  the  same  to  be  put  into  three  equal 
shares.    One-third  part  of  the  monies  so  arising  from  the 
sale  of  his  whole  estate  he  gave  and  bequeathed  among  the 
whole  of  his  brothers  and  sisters.    This  was  all  to  be  done 
at  the  death  of  his  wife.     Ho  thought  it  probable  that  they 
might  not  all  live  until  that  time,  and  he  proceeds  to  say, 
that  should  either  of  his  brothers  or  sisters  decease,  leaving 
no  child  or  children,  then  and  in  that  case,  his  will  was,  that 
their  part  of  said  legacy  was  to  be  equally  divided  betwixt 
the  whole  of  his  brothers  and  sisters,  who  had  been  named. 
37 
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As  we  have  already  held,  the  testator  had  reference  to  the 
period  of  distribution  of  the  money,  the  proceeds  of  the  sale^ 
amongst  the  legatees,  when  he  spoke  of  the  decease  of  either 
of  his  brothers  or  sisters,  and  it  was  as  clearly  his  intention 
that  if  either  of  them  was  dead  at  that  time,  leaving  no  child 
or  children,  his  or  her  part  of  the  legacy  should  go  to  the  sur- 
vivors, as  it  was  in  the  case  of  El  win's  will,  though  it  was  not 
so  fully  expressed  as  to  the  time.    In  Elwiu's  will,  there  was 
an  express  gift  of  the  share  o  f  a  nephew,  who  should  die,  be- 
fore the  sale  of  the  estate,  leaving  issue  of  h^  body  lawfully 
begotten,  to  his  child  or  children.    In  Burch's   will,  there  is 
a  total  absence  of  an  express  gift  to  the  child  or  children  of  a 
deceased  brother  or  sister,  who  should  die,  leaving  a  child  or 
children,  but  it  is  clear,  that  the  share  of  such  brother  or  sis- 
ter, should   not  go  over  to  the  sunuvors,  and  it  is  equally 
clear,  that  the  testator  did  iiot  intend  to  die  intestate,  and,  as 
we  have  already  held,  it  was  a  bequest  by  unavoidable  im- 
plication, to  the  child  or  children  of  the  deceased  brother  or 
sister.    Now,  as  to  the  vesting  of  the  legacy.    lu  the  case  of 
Elwiu's  will,  the  testator  died  in  April,  1776.    In  this  case 
the  testator  died  in  January,  1822.     In  El  win's  case,  the  ten- 
ant for  life  died  in  December,  1797,  and  the  sale  of  the  estate 
took  place  in  August,  1799     In  this  case  the  tenant  for  life, 
died  in  1855.     In  Elwin's  case,  Peter  Elwin,  one  of  the  ne- 
phews of  the  testator,  died  in  June,  1798,  after  the  death  ol 
the  testator,  and  the  tenant  for  life,  but  before  the  sale  of  the 
estates,  leaving  children.     In  this  case,  Benjamin  Burch  died 
in  April,  1831,  leaving  a  widow,   five  children,  and  grand- 
children, born  to  their  sons,  each  of  whom  died  in  his  life- 
time.    The  question  in  the  Elwin  case,  was,  whether  Peter 
Elwin  having  survived    the  widow,  after  whose  death  the 
estates  were  to  be  sold,  took  a  vested  interest  in  the  produce 
of  the  estates ;  or   whether,  as  he    died   before  the  sale,  his 
children  should  take  the  share  originally  intended  for  hiin. 
and  the  question  here  is,  whether  Benjamin  Burch,  bavin? 
survived  the  testator  took  a  vested  interest  in  the  produce  oi 
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the  estate;  or  whether^  as  he  died  before  the  tenant  for  life, 
at  whose  death  the  estate  was  to  be  sold,  his  children  should 
take  the  share  originally  intended  for  him.  The  Master  of 
Rolls,  held,  in  Elwin  vs.  Elwin,  that  the  nephew,  Peter  El- 
win,  having  died  before  the  sale,  he  did  not  take  a  vested  in- 
terest The  proceeds  of  the  sale  were  given  at  such  time  as 
the  sale  should  be  completed. 

I  hold,  that  the  proceeds  of  the  estate  of  William  S.  Burch, 
were  given  at  the  death  of  the  widow.  Expunge  from  the 
will  all  that  the  testator  said  as  to  the  disposition  of  his  es- 
tate in  the  e^ent  of  his  widow's  marriage,  except  as  it  is 
made  a  part  of  his  bequests  and  devises,  on  her  death,  and 
the  testamentary  intention  is  most  clear.  At  the  death  of 
his  wife,  his  estate  was  to  be  sold.  The  produce  of  the  sale 
made  at  her  death  was  to  be  divided  into  three  equal  parts, 
and  those  parts  were  to  be  disposed  of  as  he  directed.  The  gift 
here  was  either  at  the  death  of  the  widow  or  at  the  period  of 
distribution,  but  take  either  point  of  time,  and  the  properly 
could  not  have  vested  in  Benjamin  Burch,  who  died  during 
the  life  of  the  widow.  The  testator  fixes  no  time  at  which  the 
sale  must  be  made,  and  if  the  dictum  of  Lord  Thurlow,  in  the 
case  of  Hjitchison  vs,  Maningtoriy  1  Vesey^  Jr.^  366,  may  be 
regarded  as  authority,  that  where  there  is  a  trust,  that  is  al- 
ways considered  as  done,  which  is  ordered  to  be  done,  we 
might  consider  the  sale  as  made,  and  the  money  ready  for 
distribution  on  the  day  of  the  death  of  the  tenant  for  life, 
and  that  the  legacy  vested  at  the  death,  although  the  sale 
may  have  been  postponed,  I  think,  therefore,  that  the  lega- 
cies, except  the  life  estate,  did  not  take  effect  or  vest  in  right 
or  possession,  until  the  death  of  the  widow.  It  follows  that 
the  widow  of  Benjamin  Burch  is  not  entitled,  as  one  of  the 
distributees  of  his  estate,  to  a  part  of  the  legacy.  If  it  did' 
not  vest  in  him,  his  administrator  cannot  claim  it 

Whether  the  complainant  can  claim  the  entire  legacy  to 
which  Benjamin  Burch  would  have  been  entitled,  or  wheth- 
er his  grand-children,  whose  parents  were  dead  at  the  death 
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of  the  tenant  for  life,  shall  share  it  with  theniy  depends  on 
the  testator's  intention,  to  be  collected  from  the  will.  Grand- 
children, as  a  general  rule,  cannot  come  in  and  take  a  1^- 
cjr  under  the  description  of  children,  or  share  with  children 
in  such  case.  But  it  is  not  a  rule  without  exception. 
Where  the  gift  is  to  the  children  of  A.,  but  if  he  die  without 
issucy  then  over,  it  is  held  that  grand-children  may  come  in 
because,  by  the  use  of  a  term  which  would  include  them,  it 
may  be  inferred  that  the  testator  did  not  intend  to  exclude 
them.  For  the  reason  of  the  supposed  intention  of  the  tes- 
tator to  make  provision  for  children,  where  a  devise  was 
to  a  man  and  his  children,  and  there  were  no  children  at  the 
date  of  the  will,  the  word  children,  in  England,  is  converted 
into  a  word  of  limitation.  In  this  case,  there  is  no  express 
gift  to  the  children  of  the  brothers  and  sisters.  The  bequest 
is  implied  to  their  children.  Should  either  of  them  decease 
leaving  no  child  or  children,  then  over.  It  is  manifest,  (hat 
if  the  brothers  and  sisters  had  been  in  life  at  the  time  the 
gift  was  to  take  effect,  they  would  have  taken,  and  that  on 
their  death  intestate,  it  would  have  descended  to  their 
children,  and  to  the  lineal  descendants  of  such  of  their  chil- 
dren, as  may  have  died  intestate  during  their  lives.  Is  it  too 
strained  a  presumption,  to  suppose  that  the  testator  had  in 
his  mind  our  statute  of  distributions,  and  that  the  words 
"lineal  descendant  or  descendants,"  might  be  substituted  for 
child  or  children  ?  I  have  no  doubt  that  such  is  the  case  in 
almost  every  instance  in  which  a  testator  uses  these  terms,  and 
I  think  that  we  might  be  justified  in  so  holding  in  this  case. 
But  neither  of  my  brethren  agree  with  me  in  this  view  of  it, 
and  I  regret  to  say,  that  the  grand-children  must  be  exclnd- 
ed.  It  seems  to  me  to  be  unjust  and  opposed  to  the 
strongest  probabilities  of  the  testamentary  intention. 

Jenny  Divine,  as  far  as  is  known,  was  the  last  of  the 
brothers  and  sisters.  She  survived  them  all,  unless  Mrs. 
Kesee  is  still  living  or  survived  her.  But  assuming  that 
she  survived  them  all,  what  becomes  of  her  share  of  the  mo- 
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ney  ?  She  died  before  the  tenant  for  Hfe,  and  therefore  she 
took  nothing.  The  property  was,  at  the  time  of  her  death,  in 
the  executors,  and  on  the  death  of  the  widow,  it  became 
them  to  look  for  the  legatees  answering  to  the  description  in 
the  will,  as  entitled  to  the  pecuniary  legacies.  Jenny  Di- 
vine not  existing,  she  could  not  take ;  she  was  not  a  legatee. 
The  legacy  never  having  been  given,  the  only  contingency 
on  which  it  could  take  effect,  not  having  happened,  it  could 
not  lapse.  It  is  manifest,  that  the  testator  did  not  intend  that 
any  part  of  the  moneys  arising  from  the  sale  of  his  estate, 
should  revert  Two  thirds  of  it  he  disposed  of  to  his  broth- 
ers and  sisters  named,  and  to  the  survivors  of  them,  pro- 
vided those  dying,  should  leave  no  child  or  children.  We 
have  held,  that  there  was  an  implied  bequest,  by  the  terms 
of  the  will,  to  the  child  or  children  of  any  brother  or  sister, 
who  should  die  in  the  life  time  of  the  widow.  Jenny  Di- 
vine left  no  child,  therefore  no  child  could  come  forward  to 
claim  her  share.  But  it  is  unquestionable,  that  the  testator 
intended,  that  the  two-thirds  of  the  money  arising  from  the 
sale  of  his  estate,  should  go  to  the  brothers  and  sisters  nam- 
ed in  the  will,  or  their  descendants,  and  that  it  should  not  be 
otherwise  disposed  o£  The  children  of  the  brothers  and 
sisters  were,  equally  with  the  brothers  and  sisters,  beneficia- 
ries of  the  testator's  bounty,  if  the  brothers  and  sisters  were 
dead  at  the  time  the  tenancy  for  life  was  determined.  This 
being  so,  the  brothers  and  sisters  being  all  dead  at  the  time, 
the  children  of  the  deceased  brothers  and  sisters  took  the  en- 
tire two-thirds  of  the  money,  each  set  of  children  taking  a 
share  equal  to  that  which  their  deceased  father  or  mother 
would  have  taken,  had  he  or  she  survived. 

It  is  not  yet  known  whether  Sarah  Kesee  was  dead  or 
living  at  the  death  of  the  tenant  for  life,  or  if  dead,  whether 
she  left  a  child  or  children.  We  think  with  the  Court  be- 
1  ow,  that  an  enquiry  should  be  made  for  her  and  her  children, 
and  that  a  share  of  the  money,  equal  to  the  amount  she  would 
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have  a  right  to  claim,  if  living,  should  be  retained  by  the  exe- 
cutor, to  answer  to  her  demand  when  made. 

The  death  of  Betty  Cook,  during  the  life  of  the  widow,  so 
that  she  could  derive  no  benefit  from  the  loan  to  her  for  life, 
after  the  death  of  the  widow,  of  one-third  of  the  monejrs,  the 
produce  of  the  sale  of  the  estate,  certainly  cannot  destroy  the 
gift  over  of  the  same  money.  Her  surviving  the  tenant  for 
life,  was  no  condition  express  or  implied  of  the  gift  over  to 
the  brothers  and  sisters.  The  gift  stands,  and  her  death  only 
removes  an  obstacle  to  their  enjoyment  of  the  legacy,  imme- 
diately on  the  death  of  the  tenant  for  life  of  the  property,  from 
the  proceeds  of  the  sale  of  which  the  legacy  was  given. 

The  legatees  are  entitled  to  an  account  then,  for  their  share, 
being  the  amount  to  which  their  deceased  father  would  have 
taken  had  he  survived  the  widow  of  the  testator,  of  two- 
thirds  of  the  moneys  arising  from  the  sale  of  the  estate, 
counting  Mrs.  Kesee  at  present,  as  a  legatee,  and  postpon- 
ing the  distribution  of  the  amount  to  which  she  or  her  chil- 
dren would  be  entitled,  if  living,  at  the  death  of  the  widow, 
until  due  enquiry  can  be  made  for  her  and  her  children. 


Judgment  affirmed. 


Lumpkin  J.,  concurring. 


Being  prevented,  by  sickness,  from  writing  out,  at  the 
proper  time,  a  separate  opinion  in  this  case,  and  unwilling 
to  withhold  it  from  the  press,  I  have  read  the  opinion  of  my 
brother  McDonald,  and  concur  in  the  main,  in  the  reasons 
assigned  by  him,  to  sustain  the  judgment  of  the  Court 

Bexning  J.,  dissenting. 

The  complainants  in  the  bill  are  Benj.  S.  Burch's  sons 
and  daughters,  and  the  husbands  of  the  daughters.  He  was 
a  brother  of  the  testator. 
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The  defendant  in  the  bill  is  John  C.  Burch,  the  executor 
of  the  testator's  will. 

The  complainants  claimed^  by  their  bill,  ^that  they  were 
entitled  to  the  share  of  Wm.  S.  Burch'S  estale  which  would 
come  to  their  father,  the  said  Benjamin,  were  he  alire, 
which  share,  they  say,  is  one-seventh  of  two-thirds  of  the 
estate." 

The  executor  demurred  to  their  bill,  and  the  Court  over- 
ruled the  demurrer.  Thus  the  Court  sustained  the  com- 
plainants in  this  their  claim. 

The  question,  therefore,  is,  were  the  complainants  entitled 
to  ^'one-seventh  of  two-thirds  of  the  estate  ?" 

This,  (as  we  shall  see,)  will  be  determined  by  determining 
what  their  father,  Benj.  S.  Burch,  would  be  entitled  to  if  he 
were  alive.  Let  us,  then,  enquire,  what  he  would  be  enti- 
tled to,  if  alive. 

To  find  this,  we  must  find  what  interest  he  took  by  the 
wiM. 

There  is  this  provision  in  the  will :  "If  my  wife,  Eliza- 
beth, should  marry,  then,  and  in  that  case,  my  will  is,  that 
the  other  share,  or  one-third  part  of  my  estate^  divided  by 
appraisement  as  aforesaid,  be  sold,  and  the  money  arising 
from  said  sale,  be  equally  divided  betwixt  my  brothers  and 
sisters,  to- wit:  Thomas  Burch,  Benjamin  Burch,  Maza 
Burch,  John  Burch,  Cheadle  Burch,  Polly  Johnston,  Jenny 
Divine,  Hannah  C.  Perkins,  and  Sarah  Kesee,  and  is  to  them 
my  said  brothers  and  sisters,  share  and  share  alike,  forever. 
But  if  either  of  said  brothers  or  sisters  should  decease,  leav- 
ing no  child  or  children,  then,  and  in  that  case,  my  will  is, 
that  their  part  of  said  legacy  be  equally  divided  between 
the  whole  of  my  brothers  and  sisters  above  named,  and  is  to 
each  of  them  forever.^' 

This  provision  was  preceded  by  dispositions  to  the  efiect 
that  if  the  widow  married,  the  testator  "lent''  one  of  the  other 
two-thirds  of  his  property  to  her,  for  her  life,  with  remainder 
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to  certain  persons^  (her  relations,)  and,  one  to  Betty  Cook, 
for  her  life. 

And  the  provision  was  followed  by  certain  dispositions 
intended  to  meet  the  case  of  the  widow's  not  marrying,  a 
case  in  which,  what  she  was  to  have,  was  the  whole  of  the 
property  for  her  life. 

Three  of  these  dispositions  were  as  follows :  "One  other 
share  or  third  part  of  the  moneys  arising  from  the  sale  of 
the  whole  of  my  estate,  I  lend  to  my  sister  Betty  Cook,  du- 
ring her  natural  life"  etc. 

^/The  other  share,  or  the  one-third  part  of  the  moneys  so 
arising  from  the  sale  of  my  estate,  I  give  and  bequeath,  to  be 
equally  divided  betwixt  the  whole  of  my  above  named  broth- 
ers and  sisters,  iu  manner  as  above  mentioned,  and  is  to 
each  of  them  forever." 

"At  the  death  of  my  sister,  Betty  Cook,  my  will  is,  that  the 
share  or  one-third  part  of  the  moneys  arising  from  the  sale 
of  my  estate  sd  lent  to  her,"  "I  give  and  bequeath  to  be 
equally  divided  betwixt  the  whole  of  my  above  named 
brothers  and  sisters,  in  manner  above  mentioned,  and  is  to 
each  of  them  forever." 

Benjamin  S,  Burch  was  one  of  the  brothers. 

There  were  nine  of  the  brothers  and  sisters. 

The  widow  of  the  testator,  never  married.  She  took,  there- 
fore, an  estate  for  her  life,  in  the  whole  of  the  property. 

She  survived  Betty  Cook.  The  estate,  therefore,  which 
Betty  Cook  took  in  a  third  of  the  property,  for  her  life,  lo 
commence  at  tlie  death  of  the  widow,  came  to  nothing.  And 
the  only  effect  which  Betty  Cook's  dying  before  the  widow, 
had  on  the  subsequent  estates,  was  merely  to  accelerate  the 
time  at  which  their  enjoyment  was  to  commence.  Fearne 
Rem.  237,  508;  1  Jarm.  Wills,  513,  735. 

What  then,  did  the  nine  brothers  and  sisters,  respectively 
take  ? 

First,  let  us  assume,  that  all  of  the  nine  survived  the  tes- 
tator. 
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In  that  case,  it  is  obvious  that  each  of  the  nine  took  a  re- 
mainder of  some  kind,  in  two-thirds  of  the  property,  to  com- 
mence in  possession  at  the  death  of  the  widow.  I  say  each, 
because  the  bequest  is  not  to  them  as  a  class,  but  is  to  each  by 
namey  and  even  if  it  were  to  them  as  a  class,  the  doctrine  of 
survivorship  among  joint  tenants,  was  not  in  force  at  the 

time  when  the  bequest  was  made.     See at 

Atlanta,  August,  1857. 

Of  what  kind  was  this  remainder  ?  vested  or  contingent  ? 
for  Irfe  or  longer? 

Vested,  I  say. 

This  was  my  opinion  in  Burch  et  al  vs.  Burchy  19  Ga.  R. 
187,  when  this  will  was  first  brought  before  the  Court;  and 
in  that  case,  I  made  the  opinion  the  ground  of  a  dissent. 

I  have  not  seen,  or  heard,  any  thing  since,  to   make  me 

change  that  opinion.    I  will  merely  add  to  it,  a  reference  to 

Askew  vs.  Nolandy  a  case  decided  since  the  opinion  was  ex- 

•  pressed;  viz:  at  Milledgeville,  Nov.  1857;  and  to  the  cases 

that  will  be  cited  hereafter,  in  this  opinion. 

Assuming,  then,  that  this  remainder  was  vested,  the  next 
question  is,  was  it  an  estate  for  life,  or  was  it  some  greater 
estate,  than  one  for  life,  as,  what  we  may  call  a  qualified  fee? 

It  was  greater  than  an  estate  for  life,  I  say. 

The  first  words  used  by  the  testator,  in   creating  the  es- 

« 

tate,  were  these:  "  And  is  to  them,  my  said  brothers  and  sis- 
ters, share  and  share  alike,  forever."  These  words  taken  by 
themselves,  it  is  plain,  conveyed  the  tvhole  estate  absolutely^ 

But  the  testator  used  additional  words.  Were  these  suffi- 
cient to  cut  down  the  estate  conveyed  by  the  others,  to  a  life 
estate  ? 

I  think  not,  and  I  think  that  in  this  opinion  I  am  support- 
ed by  both  principle  and  precedent 

First,  it  may  be  assumed  as  a  leading  principle  of  construc- 
tion, that  words  are  counteracted  by  subsequent  words,  to  the 
extent  to  which,  the  subsequent  words  are  in  conflict  with 
them,  and  to  that  extent  only. 
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The  words  here,  as  we  have  seen,  are, "  and  is  to  them  my 
said  brothers  and  sisters,  share  and  share  alike,  forever.'' 
The  subsequent  or  additional  words  are,  "but  if  either  of  my 
said  brothers  or  sisters  should  decease,  leaving  no  child  or 
children,  then  and  in  that  case,  my  will  is,  that  their  part  of 
said  legacy  be  equally  divided,  between  the  whole  of  my 
brothers  and  sisters  above  jiamed,  and  is  to  each  of  them 
forever.'^ 

Now  these  words  are  in  conflict  with  the  former,  in  so  far 
as  the  former  make  the  estates  which  they  convey,  absolute 
estates ;  and  in  so  far  only.  They,  therefore,  can,  according 
to  the  rule  pf  construction  aforesaid,  counteract  the  effect  of 
those  words  so  far  as  to  cut  down  the  estate,  conveyed  by 
those  words,  from  absolute  into  conditional  estates ;  and  so 
far  only. 

And  such  conditional  estates  as  these,  correspond  to  leases 
or  qualified  fees,  in  land.  We  may,  therefore,  with  sufficient 
accuracy  for  all  practical  purposes,  say,  that  the  absolute  es- 
tates conveyed  by  the  first  words  were  reduced,  by  the  added 
words,  to  qualified  fees.  That  is,  we  may  say,  taking  both 
sets  of  words  together,  that  each  brother  and  sister  took  a  fee 
subject  to  be  divested  on  his  or  her  dying  without  leaving 
child  or  children,  and  vested  in  certain  persons. 

This,  then,  is  the  result  at  which  we  arrive,  if  we  make 
this  leading  principle  of  construction,  our  guide. 

If  we  make  precedent  our  guide  we  shall,  I  think,  arrive 
at  the  same  result. 

"  In  Harrison  vs.  Foremanythe  testator  gave  to  trustees  .£40 
a  year,  part  of  <£o66  annuities,  in  trust  to  pay  the  dividends 
to  Mrs.  Barnes  for  life  for  her  separate  use;  and  after  her 
death,  upon  trust  to  transfer  the  annuity,  or  the  security  up- 
on which  it  was  invested,  to  Peter  and  Susannah,  equally; 
and  in  case  of  the  death  of  either  of  them  before  Mrs.  Barnes^ 
he  gave  the  whole  to  the  survivor  living  at  her  decease?^ 
Both  the  legatees  died  during  the  life  oi  Mrs.  Barnes.  The 
question  was  whether  their  legal  personal  representatives,  or 
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the  testator's  residuary  legatees,  were  entitled  to  the  j840  an- 
nuities ?  And  Lord  Alvanlty^  M.  R.,  determined  in  favor 
of  the  former,  upon  the  principle  that  Pettr  and  Susannah 
having  taken  vested  interests  in  the  fund  at  the  death  of  the 
testator  subject  to  be  divested  in  favor  of  the  survivor  who 
might  be  living  at  the  decease  of  the  tenant  for  life;  as  there 
was  no  such  survivor  at  thatperiod,  the  divesting  eontingen- 
cy  never  happened,  and  consequently  the  interest  at  first 
vested  remained  undisturbed,  which  entitled  the  two  person- 
al representatives  to  the  property.'*     1  Rop.  Leg.  414, 

Lord  Jllvanly  said,  "  where  there  are  clear  words  of  gift 
creating  a  vested  interest,  the  Court  will  never  permit  the  ab- 
solute gift  to  be  defeated,  unless  it  be  perfectly  char  that 
the  very  case  has  happened,  in  which  it  is  declared  that  the 
interest  shall  not  arise ;  that  it  must  be  determined  upon  the 
words  of  the  willy  there  was  a  vested  interest,  which  was  to 
be  divested  only  upon  a  given  contingency.  And  the  single 
question  was,  whether  the  contingency  had  happened  ?"  Id, 
Ibid. 

The  first  words  in  this  cited  case  are, "  upon  trust  to  trans- 
fer the  annuity'*  "to  Peter  and  Susannah  StallardJ^ 

In  the  case  in  hand,  the  first  words  are,  **  to  be  equally  di- 
vided between  my  brothers  and  sisters,"  "  and  is  to  them** 
^'forever.''^ 

If  those  words  are  sufficient  to  convey  the  fee,  much  more, 
it  must  be  manifest,  are  thesa 

And  in  the  case  cited,  the  superadded  or  additional  words, 
are,  **  and  in  case  of  the  death  of  either  of  them  before  Mrs. 
Barnes,  he  gave  the  whole  to  the  survivor  living  at  her  de- 
cease,^^ 

In  the  case  in  hand,  the  superadded  or  additional  words 
are,  "but  if  either  of  said  brothers  or  sisters  should  decease, 
leaving  no  child  or  children,  then  their  part  of  said  legacy  be 
equally  divided  betwixt  the  whole  of  my  brothers  and  sis- 
ters." 

If  the  former  words'  are  insufficient  to  reduce  the  fee  to 
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which  they  relate  below  a  qualified  fee ;  the  latter  words  are, 
at  least,  equally  insufficient  to  reduce  the  fee  to  which  they 
relate,  below  a  qualified  fee. 

To  the  same  efiect  are  many  other  cases.  See  Snuther  vs. 
fVillcock,9  res.  233;  Wall  vs.  Thompson,  16  Ves.  413; 
Browne  vs.  Lord  Kenyon,  3  Madd.  410  ;  Sturgess  vs.  Pear- 
son, 4  do.  411 ;  Keates  vs.  Burton,  14  F'es.  434  ;  Maberly  vs 
Strode,  3  Ves.  450 ;  Bell  vs.  Phyn,  7  Ves.  454,  cited  and 
commented  on  in  1  Rop.  Leg.  412,  et  seq. ;  See  too  1  Jarni.  on 
wills,  750,  751,  500  ;  Weakly  vs.  Rugg,  7  D.  fy  E.  322  ;  Doe 
d.  vs.  Wetton,  2  Bos.  and  Pul.  324. 

I  conclude  then,  that  what  the  nine  brothers  and  sisters 
took  respectively  was  a  qualified  fee  in  two-thirds ;  viz :  a 
fee  subject,  in  the  case  of  any  one  of  the  nine,  to  be  di- 
vested, on  his  or  her  dying  childless,  and  vested  in  certain 
persons. 

I  confess,  that  I  once  entertained  a  different  opinion- 
When  the  case  of  Cheadle  Burch's  children — a  case  grow- 
ing out  of  this  will — was  before  this  Court,  I  thought  that  the 
true  import  of  the  words  which  have  been  under  considera- 
tion, was  such,  as  to  give  to  the  brothers  and  sisters  respect- 
ively but  a  life  estate,  and  the  remainder,  to  their  respective 
child  or  children  by  2W7;//{rff/ion,  if  they  died  leaving  child 
or  children.  But  in  that  case,  the  question  what,  or  how 
much,  the  brothers  and  sisters,  or  their  children,  took,  was 
very  little,  if  at  all  discussed.  In  that  case,  the  question  made 
and  debated,  was,  whether,  as  Cheadle  Burch,  (one  of  the 
brothers,)  was  dead  when  the  will  was  written,  the  legacy  to 
him  was  not  void. 

The  executor's  counsel  insisted,  that  the  legacy  was  void, 
and  that,  ther^ore,  the  executor  was  entitled  to  it,  as  undis- 
posed of  property.  They,  as  far  as  I  remember,  did  not  de- 
ny, that  if  the  legacy  was  not  void,  it  went  to  Cheadle  Burch^s 
children.  If  it  did  not  go  to  the  executor,  the  counsel  were 
indifferent  to  whom  it  went. 

Again,  according  to  the  opinion  which  I  now  entertain^  it 
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is  the  heirs  of  Cheadle  Burch,  to  whom  his  share  ought  to 
go;  though  it  may  be  true,  perhaps,  that  it  ought  to  go  to 
them  only  through  an  administrator  or  executor  of  him ;  ac- 
cording to  the  opinion  which  I  before  entertained,  it  was  his. 
children  to  whom  the  share  ought  to  go ;  but  then,  taking  the 
facts  as  they  appeared  when  I  formed  that  opinion,  his  chil- 
dren were  his  only  heirs,  and  there  were  no  debts  against 
his  estate.  I  should,  therefore,  even  if  I  had  thought  as  I 
now  think,  have  had  to  come  to  a  conclusion,  the  same  in 
practical  effect  as  that  to  which  I  did  come ;  viz :  the  con- 
clusion, that  the  children  were  entitled  to  the  share ;  but  I 
should  have  had  to  put  the  conclusion  on  the  ground  that 
their  father  took  the  fee  under  the  will  and  they  were  his 
heirs,  and  not  on  the  ground  on  which  I  did  put  it — the 
ground  that  they  themselves,  took  the  fee  under  the  will  by 
implication. 

I  am  now  satisfied  that  the  children  did  not  take  any  thing 
by  implication.  And  I  have  shown  that  they  did  not,  if  I  have 
succeeded  in  showing,  as  I  think  I  have,  that  every  brother 
and  sister  of  the  testator,  took  an  estate  in  fee,  subject  to  be 
divested  on  his  or  her  dying  and  leaving  no  child  or  chil- 
dren,  and  vested  in  certain  persons.    This  must  be  manifest. 

Assuming  my  present  opinion  to  be  true,  then,  the  next 
question  for  me,  is,  who  are  those  certain  persons  to  whom 
the  share  of  a  brother  or  sister  was  to  go  over,  on  his  or  her 
dying  childless? 

The  words,  it  will  be  remembered,  are,  that  in  that  event, 
'^  their  part  of  said  legacy  be  equally  divided  between  the 
whole  of  my  brothers  and  sisters  above  named,  and  is  to 
each  of  them  forever." 

Those  certain  persons.then,  are  the  "  Wio/c"  of  the  named 
brothers  and  sisters — are"cff<rA"  of  the  named  hxox\\ers  and 
sisters  ;  not  the  surviving  brother  and  sister. 

This  is  the  plain,  the  necessary,  import  of  the  words  used. 

And  there  is  nothing  absurd,  or  even  surprising,  in  the 
fact,  if  fact  it  be,  that  such  is  the  import     It  was  natural  that 


562  SUPREME  COURT  OF  GEORGIA. 


Burch,  ex'or,  vs.  Bur«h,  et  al 


the  testator  should  wish,  that  the  wife  or  husband  of  any  of 
his  nine  brothers  and  sisters,  should  participate  to  some  ex- 
tent, in  the  legacies  given  to  such  brothers  or  sisters,  even 
although  such  brother  or  sister  might  die  childless.  Hence, 
it  was  natural,  that  he  should  wish,  that  even  if  any  of  the 
nine  should  die  childless,  as  much  as  one-ninth  of  his  or  her 
legacy  should  nevertheless  remain  to  each  one,  and  Che  rest 
of  the  legacy,  go  in  equal  parts  to  the  other  eight. 

My  conclusion  then,  is,  that  the  persons  who  were  to  take 
the  share  of  any  one  of  the  nine  brothers  and  sisters,  on  that 
one's  dying  childless,  were  those  same  nine  brothers  and 
sisters ;  and  that  they  were,  each,  to  take  one-ninth  of  the 
share. 

Supposing,  that  I  am  right  in  this,  the  next  question  is, 
what  was  the  interest  which  each  brother  and  sister  thus  took 
in  the  share  of  every  other? 

And  it  will  be  admitted  by  all,  I  dare  say,  that  this  inter- 
est was  a  tontingent  remainder.  Every  brother  and  sister 
took  a  remainder  in  the  share  of  any  brother  and  sister,  con- 
tingent on  that  brother  or  sister's  dying  childless. 

Was  this  such  an  interest  as  was  transmissible  to  personal 
representatives  ? 

I  think  it  was. 

"  A  contingent  remainder  of  inheritance,  is  transmissible 
to  the  heirs  of  the  person  to  whom  it  is  limited,  if  such  person 
chance  to  die  before  the  contingency,  except  the  existence  of 
the  devisee  of  the  contingent  interest  at  some  particular  time, 
may  by  implication  enter  and  make  part  of  the  contingency 
itself,  upon  which  such  interest  is  intended  to  take  effect." 
Fearne  Con.  Rem.  note  (c.) 

This  proposition  is,  I  think,  well  supported  by  authority.  Sef^ 
Pinbury  vs.  Elkin^  1  Peere  JVms.  5G3;  Fearne  ConL  Rem. 
509  ;  1  Rap.  Leg.  401,  cA.  10,  sec.  4  ;  Note  to  2  IFms'  Saund. 
388,  k;  Jarm.  on  JFills,  111. 

Assuming  this  proposition  to  bo  true,  the  remainder  of  any 
brother  or  sister,  in  any  share,  wyw  transmissible  to  his  or  her 


ATHENS,  NOVEMBER  TERM,  1857.  563 


Burch,  ex'or,  vs.  Burch,  et  al. 


personal  representatives;  for  the  event  on  which  such  re- 
mainder was  to  vest  in  him  or  her  was  the  death  of  the  hol- 
der of  such  share,  childless.  This  was  the  whole  event.  It 
made  no  part  of  the  event  that  the  brother  or  sister  holding 
the  remainder  in  the  share,  should  be  in  existence  at  the 
time  of  the  death  of  the  holder  of  the  share.  Indeed,  this 
very  dead  man,  the  holder  of  the  share,  himself,  was  to  be 
one  of  the  nine  remainder-men  in  his  own  share. 

This  remainder  which  every  brother  and  sister  acquired, 
in  the  share  of  every  brother  and  sister,  was  a  remainder  in 
fee.  Therefore  it  was  subject  to  distribution  under  the  law, 
and  not  under  the  will.  In  other  words  the  **accruing  shares" 
to  the  brothers  and  sisters,  made  a  part  of  their  estates,  when 
they  died,  and  were  not  subject,  like  the  original  shares,  to 
be  divested  on  their  dying  childless.  Paine  vs.  Benson^  3 
Atk.  80;  2  Jarm.  Wills,  620;  2  Rop.  Leg.  ch.  8,  sec.  4,  336. 
To  sum  up,  let  us  suppose  two-thirds  of  the  estate  divided 
into  nine  equal  parts.  Then,  if  I  am  right  in  what  I  have 
said,  what  the  nine  brothers  and  sisters  took  may  be  thus 
stated:  each  brother  and  sister  took  one  of  the  shares  in  fee, 
suOgect  to  be  divested  on  his  or  her  dying  childless,  and  ves- 
ted in  the  whole  of  the  nine  brothers  and  sisters,  whereby, 
the  whole  nine  took  each  a  contingent  fee  in  that  share — a 
fee  contingent  on  the  holder  of  that  share  dying  childless ; 
which  contingent  fee  was  transmissible  to  personal  represen- 
tatives, and  subject  to  the  statute  of  distributions. 

To  apply: 

Seven  of  the  brothers  and  sisters,  including  Benj.  S.  Burcli, 
died  leaving  children.  Their  shares,  therefore,  were  never 
divested  from  them.  Each  of  the  seven  then  was  entitled 
absolutely  to  one  shara  But  each  being  dead,  his  executor 
or  administrator  has  become  entitled  to  the  share  in  his 
place. 

This  disposes  of  seven  of  the  nine  shares. 

Two  of  the  brothers  and  sisters,  Sarah  Kesee,  and  Jenny 
Sivine,  died  childless. 
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Their  fees  then,  in  their  respective  shares,  became  dives- 
ted and  vested  in  the  whole  of  the  nine  brothers  and  sisters, 
or  their  personal  representatives,  consequently  their  two 
shares  would  bo  subject  to  be  divided  into  nine  equal  parts, 
of  which  parts  each  of  them  or  their  executors  or  adminis- 
trators would  retain  one  part  and  each  of  the  other  seven 
brothers  and  sisters,  or  their  personal  representatives,  would 
receive  one  part. 

These  nine  parts  when  thus  retained,  or  received,  would 
be  retained  or  received  absolutely,  and  therefore,  would  be 
subject  to  be  disposed  of  under  the  statute  of  distributions, 
and  not  under  the  will. 

This  disposes  of  the  remaining  two  of  the  nine  shares. 

It  follows  that  the  suit  in  the  present  case  ought  to  have 
been  brought  by  the  executor  or  administrator  of  Benj.  S. 
Burch,  and  not,  as  it  was,  by  his  children  ;  and  consequent- 
ly, it  follows  that  the  demurrer  should  have  been  sustained. 

Hitherto,  I  have  been  going  upon  the  assumption,  that  all 
of  the  nine  brothers  and  sisters  survived  the  testator.  But 
that  assumption  I  was  not  authorized  to  make;  two  of. the 
nine,  Sarah  Kesee,  and  Cheadle  Burch,  died  before  the  will 
was  written. 

Does  this  fact  affect  the  conclusion  to  which  I  have  come? 

This  depends  on  whether  the  legacies  to  this  brother  and 
sister  were  void  or  not. 

The  question  whether  the  legacy  to  the  brother,  Cheadle 
Burch,  was  void  or  not,  has  already  been  before  this  Court 
That  was  the  (luestion  in  Burch  vs.  Burch,  20  Ga.  Bep.,  835. 
And  this  Court  held  that  the  legacy  was  uot  void.  But,  ii 
is  true,  that  it  was  not  without  much  difficulty,  that  the 
Court  could  come  to  that  conclusion.  Still,  I  must  say,  that 
I  continue  to  acquiesce  in  the  conclusion. 

There  can  be  no  doubt,  that  it  was  in  the  pmcer  of  this 
testator  to  prevent  these  two  legacies  from  being  void,  if  he 
wished  to  do  so.  The  only  question,  therefore,  that  can  ex- 
ist, is,  did  he  wish  to  do  so  ? 
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Arguing  from  the  general  scheme  of  disposition,  exhibited 
in  the  will,  we  might  say,  I  think,  with  much  confidence, 
that  it  was  not  the  intention  of  the  testator,  that  what  was  in- 
cluded in  these  two  legacies  should  pass  from  his  kin  to  his 
wife,  or  to  her  kin.  His  great  idea  was,  manifestly,  to  put 
his  property  in  two  parcels,  one  for  his  kin,  the  other  for  his 
wife  and  her  kin.  And  the  part  of  his  property  included  in 
these  two  legacies  he  put  in  the  parcel  designed  for  his  kin. 
And  to  hold  the  legacies  void,  would  make  an  intestacy  as 
to  the  property  included  in  them,  and  so  would  cause  that 
property  to  pass  over  to  his  wife's  kin. 

But  perhaps,  the  state  of  the  authorities  does  not  justify  us, 
in  relying  upon  the  general  scheme  of  disposition,  by  itself, 
to  establish  an  intention,  that  these  two  legacies  'were  not  to 
be  void  even  though  the  legatees  might  be  dead  at  the  testa- 
tor's death.  See  Elliott  vs.  Davenport,  1  P.  Wms.,  83  ;  Sib- 
lejf  vs.  Cooky  3  Mk,  572;  and  Bop.  Leg.  320,  ch.  8,  sec.  4  ei 

seq. 

Is  there  any  particular  disposition  coming  in  aid  of  the 
general  scheme  ?    I  think  so. 

The  testator,  after  directing  a  division  among  his  brothers 
and  sisters  by  name  says :  ^  But  if  either  of  said  brothers  or 
sisters  should  decease,  leaving  no  child  or  children,  then  and 
in  that  case,  my  will  is,  that  their  part  of  said  legacy  shall  be 
equally  divided  betwixt  the  whole  of  my  brothers  and  sis- 
ters above  named,  and  is  to  each  of  them  forever." 

The  division  is  to  be  among  the  whole  of  the  named  broth- 
ers and  sisters.  The  one  dying  leaving  no  children,  i.  e.,  the 
dead  one,  would  be  one  of  this  "whole."  Therefore,  he  was 
one  who  was  to  share  in  this  division. 

That  the  testator  knew  that  he  would  be  dead  at  the  time 
of  the  division  is  beyond  question,  for  the  testator  makes  his 
dying  childless,  the  event  on  which  the  division  is  to  take 

place. 

Here  then,  I  think,  is  strong  evidence  to  show,  that  the 
testator  intended,  that  the  death  of  any  l^atee  at  Qny  txtxx% 
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was  not  to  affect  the  legacy  given  to  him ;  but,  that,  in  that 
case,  his  executor  or  administrator  was  to  take  his  place. 

And,  I  think,  that  the  evidence  derived  from  this  source, 
added  to  that  derived  from  the  general  scheme  of  the  will,  is 
sufficient  to  show,  that  the  testator's  intention  was,  that  1^- 
acies  to  a  brother  or  sister  were  not  to  be  void,  although  the 
brother  or  sister  might  be  dead  at  the  making  of  the  will 

So,  my  general  conchision,  as  to  the  proper  disposition  to 
be  made  of  the  property  in  dispute,  is  not  aflfected  by  the  fact 
tliat  two  sisters  were  dead  when  the  will  was  made. 

The  result  is,  that  I  think  that  the  decision  of  the  Court  be^ 
low,  overruling  the  demurrer,  was  wrong. 


William  H.   Habfer,  plaintiff  in  error,  vs.  The  Commis- 
sioners OF  THE  Town  of  Elberton,  defendants  in  error. 

{!.]  The  part  of  the  Conbtitution  which  says,  that  'Mrial  by  jury  as  herctoforo 
used  in  this  State,  Khali  remain  inviolate,''  docs  not  apply  to  the  case  of  a  lax 
payer,  who  refuses,  or  fails  to  pay  his  tax. 

(2.]  A  tax  ordinance  of  the  town  of  Elberton,  declared,  that  ihc  propertr  on 
which  the  tax  was  to  be  assessed,  was  to  be  the  property  which  the  penom 
taxed,  had,  at  th$  time  when  caUed  on  for  his  tax. 

Jltld^  That  this  ordinance  was  valid. 

(3.]  The  power  of  the  town  of  Elberton,  to  tax,  extends  to  debts. 

[4.)  The  charter  of  the  town  of  Elberton,  oriprinated  in  the  Senate,  and  yet.  i- 
ia  not  in  conflict  with  the  IGth  section  of  the  let  article  of  the  Coosutution. 
although,  among^  the  corporate  powers,  which  such  charter  confers  on  tiie 
town,  is  the  power  to  tax  the  towns-people. 

Illegality,  from  Elbert  Superior  Court.    Decided  by  Judge 
Thomas,  at  September  Term,  1857. 

The  commissioners  of  the  town  of  Elberton,  issued  a/. 
fa.  against  William  H.  Harper,  to  collect  the  sum  of  $15  57, 
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the  amount  of  tax  assessed  by  said  commissioners  against 
Harper. 

The  marshal  of  the  town  levied  the  fi.  fa.  npon  a  buggy 
and  harness  belonging  to  Harper^  who  filed  his  affidavit  of 
illegality  upon  the  following  grounds,  to- wit : 

1st  Because  the^. /ci.  issued  without  allowing  deponent 
a  trial  by  jury. 

2d.  Because  the  fi.  fa.  is  not  signed  by  three  of  the  com- 
missioners. 

3d.  Because  the  ordinance,  by  virtue  of  which  said  tax 
was  assessed  and  levied,  is  illegal,  in  that  no  certain  day  is 
named  or  fixed  upon  which  said  tax  is  to  be  assessed  and 
levied. 

4th.  Because  the  assessment  is  made  upon  debts  and  open 
accounts  due  to  deponent 

5th.  Because  the  Act  of  the  General  Assembly  in  pursu- 
ance of  which  said  ordinance  passed,  is  unconstitutional,  in 
this,  that  said  act  originated  in  the  Senate,  and  not  in  the 
House  of  Representatives,  and  because  it  did  not  receive  the 
approval  of  the  Governor  until  after  the  adjournment  of  the 
General  Assembly. 

6th.  Because  said  tax  was  assessed  against  deponent  on 
the  15th  June,  1857. 

The  case  was  submitted  on  the  following  agreed  statement 
of  facts  : 

That  there  was  no  trial  by  jury,  and  the  fi.  fa.  was  not 
signed  by  three  of  the  commissioners.  That  the  ordinance 
of  9th  February,  185-,by  its  terms  levies  a  tax  upon  the  peo- 
ple and  property  of  the  town  of  Elberton,  computed  and 
charged  against  them  on  no  fixed  and  certain  day,  but  on 
the  day  on  which  the  lax  receiver  may  apply  to  receive  the 
tax  returns,  and  he  applied  and  obtained  from  Harper  a  state- 
ment of  the  property  owned  by  him  in  said  town,  on  the  15th 
June,  1857,  and  said  tax  is  assessed  on  snch  debts  and  pro- 
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perty  at  that  date.    The  Act  of  20th  December,  1824,  did 

originate  in  the  Senate. 

The  presiding  Judge,  overruled  all  the  grounds  of  illegali- 
ty, and  dismissed  the  same  and  ordered  iheJLfa.  to  proceed 
To  which  decision  counsel  for  defendant  excepts. 

Vanduzen,  for  plaintiff  in  error. 

*T.  W.  Thomas,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

The  Court  below  overruled  the  affidavit  of  illegality.  Was 
the  Court  right  in  doing  so?  That  depends,  of  course,  upon 
whether  any  of  the  grounds  of  the  affidavit,  were  good  or 
;inot. 

I'he  first  of  those  grounds  was,  that  the  defendant  inJL/a. 
iiad  not  had  a  jury  trial. 

[1.]  But  the  case  was  one  of  a  kind  in  which,  at  the  time 
of  the  adoption  of  the  Constitution,  jury  trial  had  not  been 
^  used."  Therefore,  it  was  one  to  which,  the  words  of  the 
Constitution, — ^"  trial  by  jury  as  heretofore  used  in  this  State, 
;shall  remain  inviolate,"  did  not  apply. 

There  was  nothing  then  in  the  first  of  the  grounds. 

The  second,  was  hardly  insisted  on. 

We  think,  that  the  fifth  section  of  the  charter,  gives  the 
***  board,"  power  to  authorize  their  "  President"  to  issue  such 
9ifi^f(u  as  the  one  in  this  case. 

Therefore,  we  consider  the  second  ground  insufficient. 

The  third  ground  was,  that  the  ordinance  by  virtue  of 
which,  the  tax  was  assessed,  "named"  "no  certain  day,"  as 
the  day  "upon  which,  said  tax"  was  "to  be  assessed  and 
paid." 

[2.]  But  the  charter  does  not  require,  that. the  ordinance 
should.  The  charter  does  not  say,  that  the  tax  is  to  be  laid 
on  such  property  as  the  taxed  person  owned  on  a  particular 
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day.  The  charter  is  silent  on  this  point :  in  that  respect,  it 
differs  from  the  general  tax  law.  The  charter  merely  says, 
that  the  board  "  may  within  the  said  town  limits  levy  an* 
collect  in  a  summary  manner,  an  annual  poll  tax,  not  exceed*^ 
ing  one  dollar  on  each  free  person,  and  not  exceeding  twenty- 
five  cents  on  each  slave,  usually  resident  therein,  and  a  tax 
not  to  exceed  twenty-five  cents,  on  every  hundred  dollars'* 
value  of  real  estate,  stock  in  trade,  and  other  personal  estate,, 
or  any  other  property,  or  thing,  therein,  that  may,  at  the  time 
being,  be  taxable  by  the  laws  of  this  State ;  and  also  a  tax 
not  exceeding  five  dollars  for  each  day,  on  all  itinerant  ex- 
hibitions and  performances  therein  for  money.''  Daw.  Com^ 
454.  These  words  give  to  the  board  a  general  power  to  tax 
within  certain  limits ;  nor  do  they  select  a  particular  day, 
and  declare,  that  the  tax  to  be  levied  of  a  man,  shall  be  as- 
sessed on  the  property  which  he  owned  on  that  day.  And 
this  is  but  committing  these  matters  to  the  discretion  of  the 
board. 

We  regard  the  third  ground,  then,  as  insufficient. 

The  fourth  ground  was,  that  ^  the  assessment"  was  '^  made 
upon  debts  and  open  accounts,  due  to  defendant." 

The  charter,  as  we  have  seen,  says,  that  the  power  to  tax, 
shall  extend  to  ^  any  other  property  or  thing  therein,  that 
may,  at  the  time  being,  be  taxable  by  the  laws  of  this  State.'^ 

At  the  time  when  this  tax  was  laid,  ^  debts  and  open  ac- 
counts" were  things  taxable  by  the  laws  of  this  State.  Aci» 
of  1851,  288.     ^cts  of,  1853-4,  109. 

[3.]  Therefore,  the  power  to  tax  extended  to  debts  and 
open  accounts. 

We  were  asked  to  say,  whether  this  power  extended  to 
debts  held  on  persons  not  residing  in  the  town.  There  is^ 
nothing  in  the  record,  that  raises  this  question.  We,  there- 
fore, merely  say,  that  if  the  question  were  up,  we  should  be 
inclined  to  told,  that  the  power  does  not  extend  to  such 
debts. 

We  hold  the  fourth  ground  insufficient 
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[4.]  The  fifth  ground  was,  that  the  charter  ^origiiiated  in 
the  Senate,  and  not  in  the  House  of  Representatives ;"  and 
that  it  ^^  did  not  receive  the  approval  of  the  Governor,  until 
after  the  adjournment  of  the  General  Assembly." 

The  Constitution  says  that  ^  all  bills  for  raising  revenue, 
or  appropriating  moneys,  shall  originate  in  the  House  of  Rep- 
resentatives."   Jirt.  /,  sec.  16. 

But  we  do  not  consider  an  act  incorporating  a  town,  an 
act  ^  for  raising  revenue,"  although  the  act,  may,  among  the 
many  powers  it  confers  on  the  town,  confer  the  power  to  tax. 
In  such  a  case,  taxing  is  not  the  end :  it  is  a  mere  incident 
Besides,  the  delegation  of  the  power  to  tax,  and  the  laying 
of  a  tax,  are  two  things.  This  act  does  the  first;  the  last,  it 
does  not  do.  The  constitutional  provision  applies  to  an  act 
which  does  the  last,  and  does  not  apply  to  an  act  which  does 
the  first. 

The  latter  part  of  this  ground,  was  not  insisted  on.  There 
is  nothing  in  the  Constitution  that  forbids  the  Governor  to 
sign  bills  after  the  adjournment  of  the  General  Assembly. 

We,  therefore,  hold  the  fifth  ground,  insufficient 

The  sixth  and  last  ground,  is  the  same  in  substance  as  the 
third. 

We  think,  therefore,  that  none  of  the  grounds  was  suffi- 
cient ;  and,  consequently,  we  must  affirm  the  judgment  of 
the  Court  below,  overruling  the  affidavit 

Judgment  affirmed. 
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Lawrence  D.  Lallebstedt,  ad'mr,  plaintijOT  in  error,  vs. 
James  Jennings  and  Seaborn  Moselt,  ex'rs,  defendants 
in  error. 

Mark  Shipp  died  testate  learing  the  following  will ; 

Item  iteond.  I  give  and  bequeath  to  my  belo  ved  niece,  Mahalia  V.  Shipp,  a  ne* 
^ro  woman  named  Martha,  aboat  twenty-four  years  old,  and  her  two  chil- 
dren, to-wit;  Harriet  Jane,  about  six  years  old,  and  Nancy  Turner,  about  two 
years  old.  But  should  my  niece  Mahalia  Shipp  die  before  she  arrives  to  the 
age  of  twenty-one  years,  the  above  named  negroes  are  to  be  reverted  back  to 
my  estate.  My  niece  Mahalia  Shipp  is  to  be  educated  and  supported  out  of 
the  estate,  so  long  as  she  remains  with  my  beloved  wife. 

lum  third,  I  give  and  bequeath  to  Henry  Mark  Night,  son  of  the  Rev.  John  W. 
Night,  two  hundred  dollars ;  one  hundred  to  be  paid  him  on  the  twenty-fifth 
day  of  December,  one  thousand  eight  hundred  and  fifty  three,  the  other  one 
Jiundred  to  be  paid  him  one  year  after  the  first  hundred  is  due. 

Item  fourth,  I  give  and  bequeath  to  my  sister-in-law,  Mrs.  Rebecca  Jennings, 
len  acres  of  land,  embracing  the  building,  whereon  she  now  lives,  during  her 
]ife,  or  so  long  as  she  remains  on  the  same. 

Item  fifth.  I  desire  and  direct  that  Mrs.  Polly  LinviUe  remain  with  my  beloved 
wife. 

Item  sixth,  I  give  and  bequeath  to  my  beloved  wife,  all  of  my  real  and  person- 
al  property,  (the  above  named  aegroes  excepted,)  so  long  as  she  remains  a 
widow,  but  in  case  she  should  intermarry,  I  wish  a  division  immediately  to 
take  place. 

Item  seventh.  In  consideration  of  the  latter  clause  of  the  fifth  item,  I  wish  my 
beloved  wife,  in  addition  to  that  part  of  the  estate  bequeathed  to  her  by  her 
father,  to  have  enough  of  my  separate  estate  to  make  In  the  aggregate  one* 
half  of  all  my  estate  real  and  personal,  which  one-half,  as  mentioned  in  this 
item,  to  remain  her  separate  and  distinct  estate,  during  her  natural  life.  la 
case  of  her  wishing  to  remove  from  the  county  (Lincoln,)  the  negroes  going 
into  her  possession  from  my  estate,  I  wish  and  require  that  the  said  negroes 
foe  sold  within  the  limits  of  the  county  above  mentioned;  also,  that  husband 
and  wife,  parent  and  child,  be  not  separated,  but  sold  in  families.  I  wish 
and  require  that  they  be  sold  privately,  if  they  do  not  bring  so  high  a  price. 

Item  eighth.  I  wish  and  require,  upon  the  event  of  a  division,  that  Bertha,  a 
;;:irl,  be  valued  alone,  and  placed  in  Mahalia  V.  Shipp's  lot,  as  disposed  of  in 
second  item. 

Item  ninth,  I  will  and  bequeath  unto  my  friend,  Edmund  J.  Lyon,  two  hundred 
and  fiAy  dollars ;  also,  his  wife.  Prudence  Lyon,  two  hundred  and  fifty  dol- 
lars—ta  be  paid  out  of  that  portion  of  my  estate  not  disposed  of  in  the  fore- 
going items. 

Item  tenth,  I  further  bequeath,  at  the  death  of  my  wife,  when  the  estate  will 
be  finally  closed,  that  Thomas  A.  Shipp  and  Benjamin  Franklin  Shipp  shall 
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have  an  equal  portion  with  my  other  legateet,  also,  my  nieoe,  Martha  Fran- 
ces Shipp,  an  equal  portion  with  Thomas  and  Beigamin  Shipp,  as  above  men- 
tioned. I  further  wish  and  require  my  executors  to  pay  over  to  Nancy  Tar- 
ner  Harris,  two  hundred  dollars,  which  amount  I  will  and  bequeath  unto  the 
•aid  Nancy  T.  Harris  and  her  children. 

Also,  I  will  and  bequeath  unto  Reason  Lewis  Woolly  and  Mary  C  E.  Woolly, 
an  equal  portion  of  my  estate  with  my  other  legatees,  at  the  death  of  my 
wife,  as  mentioned  in  item  tenth. 

Jiwi  eleventk.  I  also  give  and  bequeath  unto  William  Hutsoa  Shipp,  two  han« 
dred  dollars,  to  be  paid  over  at  my  wife*8  death,  or  division,  as  stated  in 
tenth  item. 

JBtid,  1st.  That  the  widow  took  a  life  estate  only  in  all  the  prc^party  real  and  per- 
sonal. 2d.  That  at  her  death  it  was  to  be  equally  divided  between  all  the  heirs 
at  law  of  the  deceased,  the  widow  excepted ;  including,  also,  the  persona 
mentioned  in  the  will,  to  whom  was  bequeathed  an  equal  portion  of  the  res- 
idue. 3d.  That  the  word  UgateeSf  in  the  will,  must  have  ita  popular  and  not 
its  technical  signification. 

In  Equity,  from  Lincoln  Superior  Court  Decision  on  de- 
murrer, by  Judge  Thomas,  at  April  Term,  1857. 

This  was  a  bill  filed  by  Lawrence  D.  Lallerstedt,  admin- 
istrator of  Mary  Shipp,  deceased,  widow  of  Mark  Sliipp 
deceased,  against  the  executors  of  said  Mark  Shipp,  for  an 
account  of  the  estate  of  their  testator,  and  for  the  payment 
of  the  share  or  interest  therein,  belonging  to  complainant's 
intestate,  to  her  heirs  at  law. 

The  defendants  demurred  to  the  bill,  on  the  ground  that, 
tmder  the  will  of  Mark  Shipp,  his  widow,  the  said  Mary, 
had  no  interest  in  his  estate  beyond  her  life,  and  upon  her 
death  nothing  was  transmitted  or  descended  to  her  heirs,  or 
to  the  complainant,  her  administrator. 

The  presiding  Judge  sustained  the  demurrer,  and  dis- 
missed the  bill,  and  complainant  excepted. 

Lallerstedt  ;  and  Gibson,  for  plaintiff  in  error. 

Thomas;  and  Stephens,  contra. 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  acknowledge  the  obligation  upon  the  Court  to  apply 
itself  with  all  diligence  to  find  out  the  meaning  of  the  testator^ 
in  this  as  in  every  other  will ;  and  to  give  effect  to  the  same, 
if  it  be  practicable  to  do  so.  This  Court  has  uniformly  evin- 
ced its  loyalty  to  this  principle.  And  yet,  after  all,  we 
are^  not  without  some  misgiving  that,  in  our  anxiety  to 
carry  into  execution,  this  testament,  we  have  adopted  an  ar- 
bitrary construction ;  and  in  the  language  of  Vice  Chancel- 
lor Wigram,  allowed  "  conjectural  interpretation  to  usurp  the 
place  of  judicial  exposition.'' 

On  the  part  of  the  plaintiff  in  error,  it  is  insisted,  that  the 
whole  estate  was  given  to  the  wife,  upon  condition  that  she 
remained  the  widow  of  the  testator ;  and  that  having  died 
without  marrying  again,  she  took  an  absolute  indifeasable 
fee.  That  if  this  be  not  so,  then  the  bequests  in  the  will,  the 
whole  or  some  part  of  them,  are  void  for  uncertainty ;  and 
that  the  wife  being  the  heir  at  law^  takes  by  way  of  rever- 
sion,  the  whole  or  some  portion  of  the  property. 

In  behalf  of  the  defendants  in  error  it  is  contended,  that 
the  wife  took  a  life  estate  only,  and  nothing  more. 

We  differ  with  both  of  the  learned  counsel  as  to  the  true 
interpretation  of  this  will.  We  are  pretty  clear  that,  in  no 
event,  did  the  testator  intend  that  his  widow  should  take 
more  than  a  life  estate  in  his  property.  The  difficulty  has 
been  in  determining  who  took  the  remainder  at  her  death. 
We  find  it  impossible  to  hold  that  the  particular  legatees 
named  took  the  residue.  And  yet  it  is  quite  certain  that  it 
was  intended  they  should  take  something. 

After  considering  carefully  the  circuinsances  of  the  testator, 
his  family  relations,  and  all  the  clauses  of  the  will,  our 
judgment  is,  that  the  wife  never  having  married,  took  a  life  es- 
tate in  the  property,  and  by  necessary  implication,  nothing 
more ;  send  that  at  her  death,  the  residue  was  subject  to  equal 
division  between  the  whole  of  the  next  of  kin,  or  heirs  and 
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distributees  of  the  testator,  including  the  legateies  specifiicaQy 
named  in  the  will,  whether  they  occupied  that  relationship  to 
the  deceased  or  not  In  other  words,  we  apply  the  popular 
instead  of  the  technical  meaning  to  the  term  legatee.  A  per- 
son speaking  of  the  birth  of  a  child,  often  says,  I  hare  another 
legatee ;  or  referring  to  his  heirs  at  law  at  his  death,  calls  them 
his  l^atees.  That  we  might  refer  this  fact  to  be  decided 
by  the  jury,  Mr.  Jarmany  in  his  Treatise  on  fVillsj  and  all  the 
authorities,  are  clear.  But  we  do  not  think  the  meaning  suffi- 
ciently obscure  and  ambiguous  as  to  require  this  course. 
The  alternative  is  between  this  disposition  and  a  total  fidl- 
ure  of  the  dispository  scheme  for  want  of  certainty. 

Thus  holding,  we  read  the  will  as  follows:  '^I  give  the 
whole  of  my  property,  real  and  personal,  to  my  wife,  during 
her  life.  At  her  death,  when  my  estate  will  be  finally  closed, 
I  will  to  Thomas  A.  Shipp  and  Benjamin  Franklin  Shipp, 
with  my  other  distributees,  my  wife  excepted,  for  whom  I 
have  already  sufficiently  provided,  an  equal  portion  of  my 
estate ;  also,  one  equal  portion  to  Martha  Frances  Shipp.  I 
also  will  and  bequeath  unto  R.  L.  Woolly  and  Mary  R 
Woolly,  one  equal  portion  of  my  estate,  with  my  other  distri- 
butees.'^ 

I  have  omitted  to  refer  to  the  specific  legacies  set  apart  by 
the  will ;  and  also  to  the  legacy  given  to  Mahalia  V.  Shipp, 
who  seems  to  have  been  a  favorite,  from  the  fact,  perhaps,  of 
her  residing  in  his  family.  He  set  apart  certain  negroes,  by 
name,  to  her ;  and  in  the  eighth  item  of  the  will,  the  testator 
directs,  that  in  the  event  of  a  division — probably  referring  to 
the  first  division,  depending  upon  the  contingency  of  his 
wife's  marriage — that  Bertha,  a  girl,  be  divided  and  placed 
in  her  lot  We  ask  what  lot  ?  What  was  in  the  contempla- 
tion of  the  testator,  when  he  used  this  language  ?  It  refers 
to  a  division  by  and  between  whom  ?  The  defendant  in  er- 
ror says,  the  other  five  legatees  named  in  the  tenth  item  of 
the  will.  We  think  it  straining  much  harder  to  thus  restrict 
the  meaning,  than  to  refer  the  words,  as  we  propose  to  do 
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to  all  who,  by  nature,  must  be  supposed  to  have  been  the  ob- 
jects of  the  testator's  bounty. 

Our  idea  is,  that  when  he  was  speaking  of  a  ^<  division" 
and  a  ^^  lot,"  his  mind  was  fixed  upon  all  his  next  of  kin^ 
who  would  inherit  from  him  at  his  death.  And  that  in  the 
tenth  item,  where  he  introduces  five  by  name,  and  directs 
that  they  should  take  an  equal  portion  with  the  rest  of  his 
legatees  of  his  estate,  his  mind  is  still  dweling  upon  the  same 
relations  who  were  present  to  his  thoughts  in  the  eigthh 
clause ;  and  that  too,  as  though  he  had  mentioned  them. 

We  concede  that  this  case  is  not  without  doubt  and  diffi- 
culty ;  and  that  turn  whichsoever  way  you  will,  you  are  be- 
set with  trouble.  Candor  constrains  this  admission.  Still, 
all  things  considered — looking  to  all  the  persons  who  claim 
to  be  interested  under  the  will,  and  keeping  always  in  mind 
that  the  object  and  governing  principle  in  this  and  all  such 
cases,  is  to  discover  the  intention  of  (he  testator,  and  when 
that  can  be  ascertained,  to  give  it  effect — we  are  better  satis* 
fied  with  this  view  than  any  other. 

We  can  readily  perceive  a  sufficient  reason  for  introducing 
the  name  of  Mahalia  V.  Shipp.  And  did  it  appear  from  the 
will,  which  is  defective  in  this  particular,  that  the  five  lega- 
tees named  in  the  tenth  clause,  would  not  take  as  heirsy  the 
case  would  be  a  plain  one.  But  we  apprehend  the  fact  is 
otherwise.  And  the  main  obstacle  has  been  to  account  why 
it  is,  that  if  all  the  heirs  are  to  take,  a  part  of  them  only 
should  be  mentioned.  All  we  have  to  say  is,  that  no  amount 
of  metaphysical  acumen  can  explain  the  operations  of  the 
human  mind.    They  are  past  finding  out 

Judgment  affirmed. 
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Adam  Ivey,  plairitiff  in  error,  vs.  The  State   of  Georgia^ 

defendant  in  error. 

[1.]  The  word  "Indictment,"  marked  on  the  sjyecial  presentment  of  a  Grand 
Jury,  does  not  change  its  character  as  a  presentment,  and  it  may  be  given  ia 
evidence  as  a  presentment,  on  the  trial  of  the  cause. 

[2.]  The  presiding  Judge  may  refer  to  the  answer  a  witness  gives  to  a  ques- 
tion,  laying  a  foundation  to  impeach  him,  the  Court  not  rememberiog,  and  (he 
eounsel  disagreeing  as  to  the  answer. 

[3.]  If  a  witness  swear  wilfully  and  knowingly  false,  even  to  a  collateral  foct, 
his  testimony  ought  to  be  rejected  entirely,  unless  it  be  so  conoborated  by 
circumstances  or  other  unimpeacbed  evidence  as  to  be  irresistible. 

[4.]  The  Court  may  charge  the  jury  as  to  the  force  and  effect  of  circumstantial 
evidence. 

Indictment  for  fornication,  from  Warren  Superior  Court 
Tried  before  Judge  Thomas,  at  October  Term,  1857. 

Adam  Ivey  was  put  upon  his  trial  for  the  offence  of  for- 
nication. 

The  State  offered  in  evidence  the  minutes  of  the  Inferior 
Court,  of  October  Term  1S56,  containing  the  presentment  by 
the  Grand  Jury,  of  that  term,  of  the  defendant  for  said  of- 
fence. 

Counsel  for  the  defendant  objected  to  its  introduction,  on 
the  ground  that  said  record  purported  to  be  an  indkimenf. 
The  Court  overniled  the  objection  and  admitted  the  evidence 
holding  that  although  called  an  indictment^  it  was  in  fact  a 
presentment.  To  which  ruling,  defendant's  counsel  excepted. 

Joel  C.  Ivey^  on  the  part  of  the  State,  testified  that  he 
knew  defendant,  and  also  Elmira  Thomasson;  that  she  liv- 
ed on  defendant's  land,  about  two  miles  from  his  residence  ; 
defendant  and  Elmira  were  both  unmarried;  during  part  of  last 
year,  witness  lived  with  defendant,  in  his  house ;  saw  fre- 
quent intimacies  between  defendant  and  Elmira ;  had  known 
her  to  stay  many  nights  at  defendant's ;  had  seen  them  in 
bed  together  frequently,  under  the  cover ;  had  watched  them 
in  bed  together  for  hours  at  a  time  \  did  this  on  many  occa- 
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sions;  this  all  happened  in  this  county  during  the  summer 
of  last  year,  about  June. 

Cross-examined. — Came  out  of  his  bed-roAm,  (a  shed  room) 
to  a  window,  and  looked  through  the  glass  into  defendant's 
bed-room,  where  he  saw  him  and  Elmira  in  bed  together ; 
had  watched  them  as  much  as  four  hours  at  a  time,  from 
dark  till  10  o'clock;  no  one  else  in  the  room  but  a  little  ne- 
gro girl ;  saw  nothing  done ;  was  induced  to  watch,  out  of 
curiosity,  to  see  if  anything  was  done,  but  never  saw  any- 
thing ;  witness  has  a  suit  pending  in  this  Court,  against  defen- 
dant for  slander ;  defendant  is  witness'  uncle ;  was  teaching 
school  when  he  lived  with  his  uncle;  had  a  difficulty  with 
him ;  did  not  have  a  fight;  defendant  turned  him  off  from  his 
house,  and  had  him  arrested  with  a  peace  warrant;  witness 
did  not  stfite,  in  the  presence  of  Albert  C.  Ivey^  in  Wcnrren* 
ton^  a  short  time  qfter  April  Court j  that  he  intended  to  do 
dtfenckint  all  the  harm  he  couldj  and  if  could  not  do  it  in  one 
way  J  he  would  in  another;  did  not  tell  Henry  Ivey,  about 
three  years  ago,  walking  over  his  plantation,  he  intended  to 
do  defendant  all  the  harm  he  could,  and  if  he  could  not  do  it 
in  one  way  he  would  in  another;  testified  before  the  grand 
jury,  in  this  case ;  looked  closely  in  the  window ;  did  not  see 
anything  done. 

E.  Sallisy  for  the  State,  swore  that  he  lived  with  defendant 
as  overseer,  last  year;  was  at  his  house  pretty  often  ;  never 
saw  defendant  and  Elmira  Thomassou  in  bed  together;  nev- 
er saw  any  familiarities  between  them;  has  known  Elmira 
to  stay  whole  days  at  defendant's ;  seen  her  there  after  dark 
at  night,  and  early  next  morning. 

Cross-examined. — Defendant  employed  Elmira  occasional- 
ly, last  year  to  cut  and  make  negro  clothes ;  saw  her  at  work 
on  negro  clothes,  at  defendant's;  knows  defendant  paid  her 
for  it ;  saw  him  pay  her  in  money;  there  are  four  rooms  in 
defendant's  house,  with  beds  in  them ;  defendant  is  old ; 
perhaps  seventy-five,  and  nearly  blind.. 

The  State^here  closed. 
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Defendant  introduced  Albert  C.  Ivty^  who  testified,  that 
a  short  time  after  last  April  Court,  at  Warrenton,  he  heard 
Joel  C.  Ivey  say  he  intended  to  do  the  old  man,  the  defendant, 
all  the  harm  he  could,  and  if  he  could  not  do  it  one  way,  he 
would  in  another ;  it  was  not  said  to  me;  I  was  some  distance 
of^nd  heard  it ;  the  remark  was  made  to  the  others  who  were 
along  in  the  company. 

The  Solicitor  General  moved  to  rule  out  this  testimony, 
because  defendant's  counsel  had  not  laid  a  foundation  for 
impeaching  the  witness  for  the  State,  Joel  C.  Ivey.  The 
question  to  him  being,  as  the  Solicitor  contended,  "did  you 
not  say  to  Albert  C.  Ivey"  &c,  and  Albert  C.  Ivey  saying, 
"it  was  not  said  to  me"  but  simply  that  "he  heard  him  say'* 
&e.  Counsel  for  defendant  contended  that  he  asked  the 
question,  "did  you  not  say  in  presence  of  Albert  C-.  Ivey"  &c. 
The  Judge  stated  that  he  was  not  certain  how  the  quesfion 
was  asked,  but  thought  defendant's  counsel  was  n%\iX^  and 
admitted  the  testimony,  but  instructed  the  jury  that  it  was 
for  them  to  decide  what  the  question  was,  if  they  found  it 
as  contended  for  by  defendant's  counsel,  then  the  testimony 
of  Albert  C.  Ivey  was  competent  and  they  ought  to  consider 
it;  if  it  was  as  claimed  by  the  Solicitor,  then  his  testimony 
was  incompetent  and  should  not  be  considered.  To  which 
charge  counsel  for  defendant  excepted, 

filbert  C.  Ivey,  further  testified,  that  he  thought  at  rhf* 
time  the  words  were  spoken,  that  they  were  intended  for 
him,  to  see  if  he  would  take  it  up. 

Cros-examinecL — Docs  not  recollect  who  else  was  present 
at  the  time  the  words  were  spoken  ;  is  the  nephew  of  de- 
fendant. 

Henry  C,  Ivey,  for  defendant,  testified  that  about  three 
years  ago,  while  walking  in  the  plantation  with  Joel  C.  Ivev. 
he  said  he  intended  to  trouble  defendant  all  he  could,  and  ii 
he  could  not  in  one  way,  he  would  in  another;  he  had 
heard  Joel  C.  Ivey  s'ay  he  had  had  a  fracas  with  the  defen- 
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dant ;  saw  defendant's  shirt  torn,  about  the  time  the  peace 
warrant  was  issued ;  is  a  nephew  of  defendant^  and  cousin  to 
Joel  C.  Irey. 

Cross-examined, — Knows  nothing  about  who  tore  defen- 
dant's shirt ;  did  not  see  it  done. 
Defendant  closed. 

Joel  C.  Ivey^  re-called  by  the  State,  said  it  was  true,  as 
Henry  Ivey  had  testified,  that  he  told  him  that  he  inten- 
ded to  trouble  defendant  all  he  could ;  that  was,  however,  in 
relation  to  a  slander  case  which  he  had  commenced  or  was 
about  to  commence,  against  defendant. 

Defendant's  counsel  requested  the  Court  to  cha^e  the 
jury,  that  if  the  witness,  Joel  C.  Ivey,  had,  in  their  opinioD, 
from  the  evidence,  sworn  falsely  in  any  one  particular,  they 
ought  to  throw  out  the  whole  of  his  testimony,  which  charge 
the  Court  refused,  but  chained  the  jury  that  if  they  believed 
that  he  had  sworn  falsely  as  to  any  one  particular  fact,  then 
they  should  discredit  the  whole  of  his  testimony,  unless  sup- 
ported by  another  witness  or  by  corroborating  circumstances. 

The  Court  further  charged,  that  in  offences  of  this  kind,  it 
is  not  necessary  in  order  to  convict,  to  prove  by  positive  tes- 
timony, the  commission  of  the  acL  It  may  be  proved  by 
circumstances.  If  facts  are  proven  to  exist,  which,  from  the 
nature  of  things,  are  followed  by  the  act,  then  the  evidence 
may  be  deemed  sufficient,  and  if  you  believe  from  the  testi- 
mony, that  the  defendant,  being  an  unmarried  man,  was 
seen  in  bed  with  an  unmarried  woman,  with  no  other  per- 
son in  the  room,  the  doorshut,andihey  under  the  cover  then 
you  are  authorized  to  find  the  defendant  guilty,  because, 
from  the  nature  of  man,  the  one  act  follows  the  other. 
If  the  above  facts  be  proven,  the  law  presumes  the  defen- 
dant guilty,  but  this  presumption  may,  like  all  others,  be 
rebutted.     Whether  the  facts  proved  raise  this  presumption^ 
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or  whether,  if  raised,  such  presumption  has  been  rebutted,  is 
for  you  to  decide  from  the  testimony. 

To  which  charge  and  refusal  to  charge,  defendant  ezcept& 

The  jury  found  the  defendant  guihy. 

Whereupon  counsel  for  defendant  tenders  his  bill  of  ex- 
ceptions, and  alleges  as  error,  the  decisions,  chaiges  and 
refusals  to  charge  above  excepted  ta 

E.  H.  Pottle,  for  plaintiff  in  error. 

Sol.  Gen.,  represented  by  W.  H.  Hull,  for  the  State. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

[L]  The  Court  below  committed  no  error  in  admitting  as 
evidence  to  the  jury,  the  record  of  the  presentment  of  the 
grand  jury,  on  which  the  Solicitor  General  made  out  the  hill 

* 

of  indictment  The  mere  entry  on  the  record  o(  the  word 
^indictment,"  did  not  change  it  from  what  we  usually  under- 
stand a  presentment  to  be.  It  did  not  have  the  name  of  a 
prosecutor,  and  it  was  stated  in  the  margin  to  be  the  ^special 
presentment  of  the  grand  jury."  Indeed,  we  have  already  held, 
thatwhen  a  presentment. contains  fully  and  formally  all  the 
charges  necessary  in  a  bill  of  indictment,  the  Solicitor  Gen- 
eral may  prosecute  it  as  an  indictment,  without  making  out 
a  literal  copy. 

[2.]  The  next  exception  is  on  the  charge  of  the  Court,  to  the 
jury  respecting  the  competency  of  the  evidence  of  Albert  C.  Ivey 
introduced  to  impeach  the  testimony  of  Joel  C  Ivey.  The 
Solicitor  General  moved  to  rule  out  the  evidence  of  the  im- 
peaching witness,  on  the  ground,  substantially,  that  there 
was  no  direct  contradiction  of  the  statement  of  the  witness 
intended  to  be  impeached.  The  Court  did  not  remember 
distinctly,  the  answer  of  the  first  witness,  to  the  question  pro- 
pounded to  him,  and  referred  that  question  to  the  recollec- 
tion of  the  jury,  the  Solicitor  Geueral  and  defendant's  counsel 
disagreeing  as  to  the  answer,  and  charged  them  to  regard  or 
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disregard  the  evidence,  accordingly  as  they  should  remember 
that  his  answer  was  the  one  way  or  the  other.  It  would  cer« 
tainly  have  been  more  regular  to  have  re-examined  the  wit- 
ness on  that  point,  if  he  was  at  hand.  If  he  was  not  accessible, 
the  Court  resorted  to  the  only  practicable  mode  of  disposing 
of  the  matter.  He  instructed  them  correctly  as  to  the  law  of 
the  case,  and  the  exception  is  not  to  his  referring  the  decis- 
ion of  that  question  to  the  jury,  but  to  his  charge  to  them, 
admitting  that  he  was  right  in  referring  it  to  them. 

[^3*]  The  request  tnade  of  the  Court,  by  defendant's  coun- 
sel, to  charge  the  jury,  that  if  the  witness,  Joel  C.  Ivey,had,iQ 
their  opinion,  from  the  testimony,  sworn  falsely  in  any  one 
particular,  they  ought  to  throw  aside  the  whole  evidence,  is 
not  founded  in  law.  The  evidence  of  a  witness  is  false  if  it 
is  not  true.  But  it  may  be  false  by  accident  and  without  in- 
tention, on  his  part ;  and  it  may  be  false  by  design.  The\ 
witness  who  testifies  falsely,  when  he  intends  to  testify  truly, 
and  the  faultls  in  his  memory,  and  not  in  his  intention,  is 
not  guilty  of  perjury.  But  if  he  testifies  falsely  wilfully  and  ^ 
knowingly,  he  is  guilty  of  perjury,  if  to  a  matter  material  to 
the  issue,  or  point  in  question.  The  whole  narrative  of  a 
witness  who  intends  to  swear  truly,.ought  not  to  be  discard- 
ed as  untrue,  because,  from  the  failure  of  his  memory,  his 
evidence  is  false  in  one  particular.  But  if  a  witness  perjure 
himself,  that  is  swear  witfuHy  and  knowingly  false,  even  to 
a  collateral  fact,  his  testimony  ought  to  be  rejected  entirely, 
unless  it  be  so  corroborated  by  circumstances,  or  other  un- 
impeachable evidence,  is  tolbe  irresistible.  Mac  N^alley^sevi" 
denctj  4.  The  request  of  defendant's  counsel  makes  no  dis- 
tinction between  the  testimony  of  a  witness  who  sweats 
falsely,  wilfully  and  knowingly,  and  the  one  whose  testimd- 
.ny  is  false  through  mistake  or  the  failure  of  memory.  The 
refusal  of  the  Court  to  charge  as  requested,  is  not  erroneras, 
and  if  there  be  any  fiiuit  in  the  charge  of  the  Court  as  given, 
it  is  in  favor  of^the  defendant, 

[4.]  We  think  there  is  no  error  in  the  charge  of  the  Court, 
%9 
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as  to  the  effect  of  circumstantial  evidence,  and  the  weight 
due  it  in  ca^es  like  the  one  before  him.  The  Court  used  a 
strong  expression  when  he  said^  that  ^if  the  above  facts  be 
proven  by  the  testimony,  the  /atc^^presumes  the  defendant 
guilty."  It  would  have  been  better,  put  in  another  way ; 
that  the  law  would  authorize  the  jury  to  presume  the  defen- 
dant guilty.  A  presumption  is  an  inference  as  to  the  exis- 
tence of  a  fact  not  actually  known,  arising  from  its  necessajy 
or  usual  connexion  with  others  which  are  known."  Phil 
Ev.,  Cowen  ^  Hilb  notes  289,  note  298.  In  a  subsequent 
part  of  his  charge,  the  presiding  Judge  gave  such  an  expU- 
nation  of  the  presumption  to  which  he  referred,  as  rendered 
what  he  had  said,  harmless  to  the  defendant  There  was 
no  motion  for  a  new  trial  in  this  case,^and  as  the  rigid  exac- 
tions of  the  statute  in  reference  to  the  granting  of  new  trials, 
do  not  apply  to  it,  satisfied  as  we  are  with  the  finding  of  the 
jury,  upon  the  facts  in  proof,  we  affirm  the  judgment  of  the 
Court  below. 

Judgment  affirmed. 


Pierce  Bailey,  plaintiff  in  error,  vj.  Richmond  BARiixLxr,d»> 

fendant  in  error. 

{!.]  A  continaance  will  not  be  granted  in  a  cause  where  none  of  tke  material 
filets  necessary  for  that  purpose  are  verified. 

[3.]  A  party  upon  his  preliminary  examination  before  the  Coart,  is  oof  bovid 
to  teslifv  to  any  fact  which  is  referable  to  the  jury  only. 

[aj  A  blacksmith's  books  proven  in  the  usual  way„  are  admissible  in  evideaoe^ 
BOtwithstanding  a  portion  of  the  items  were  charged  in  the  defendant's  ae- 
eonnt,  apon  the  report  of  the  slave  who  performed  the  work. 

I4.}WlMn  shop  books  are  proven  in  the  method  prescribed  by  the  mles  of  erideiee 
•adlheir  probity  established  by  customers  of  long  standing,  no  other  ^ktmdt 
proof  will  be  required  as  to  the  reasonableness  of  the  charges ;  that  may  be 
inferred  from  an  inspection  ofthebooks  themselves,  and  other  m'rfnnminan 
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Assumpsit,  in  Warren  Superior  Court  Tried  before  Judge 
Thomas,  at  October  Term,  1857. 

This  was  an  action  by  Richmond  Barnelly  against  Pierce 
Bailey  on  an  account  for  blacksmith  work. 

The  plaintiff  having  announced  ready,  defendant's  coun- 
sel moved  for  a  continuance  on  the  grounds : 

1st  That  defendant  was  absent,  having  left  the  Court  in 
consequence  of  the  dangerous  illness  of  one  of  his  slaves,  and 
who  stated  to  his  counsel  when  leaving,  that  if  it  was  possi- 
ble for  him  to  get  back  he  would  do  so,  but  if  he  did  not  re- 
turn, you  (counsel)  might  know  that  he  could  not  safely 
leave. 

2d.  That  two  witnesses  were  absent,  one  E.  N.  Hill,  who 
was  then  lying  very  sick,  but  counsel  could  not  state  what 
he  could  prove  by  him ;  another,  James  Battle,  who  would 
prove  a  special  contract  The  subpoena  docket  showed  that 
subpoenas  had  issued  for  both  these  witnesses,  and  counsel 
stated  that  defendant  had  told  him  that  both  had  been  sub- 
poenaed. 

Plaintiff's  counsel  objected  to  the  sufficiency  of  this  show- 
ing, it  not  appearing  that  the  defendant  was  detained  by 
the  sickness  of  his  slave,  and  that  his  presence  was  neces- 
sary to  his  defence. 

Counsel  for  defendant  stated  that  his  presence  was  neces- 
sary. 

The  Court  refused  the  motion  to  continue,  and  counsel  for 
defendant  excepted. 

The  plaintiff  offered  himself  as  a  witness  to  prove  his 
books,  and  being  sworn  on  his  voire  dire,  stated  the  books 
offered  were  his  books  of  original  entries,  in  his  hand-wri- 
ting, and  that  he  kept  no  clerk.  That  his  blacksmith  whq 
did  the  work  was  a  slave,  and  that  he  had  no  white  person 
in  the  shop. 


584  SUPREME  COURT  OF  GEORGIA. 


Bailey  rs.  Barnelly. 


Defendant's  counsel  proposed  to  ask  the  plaintiff  whether 
the  entries  were  made  from  his  own  knowledge  of  the  woik 
having  been  done,  or  whether  they  were  made  from  state- 
ments made  to  him  by  the  slave.  The  question  was  |^at, 
:and  the  answer  was,  ^that  a  great  part  of  the  work  was  done 
within  his  own  knowledge,  and  some  was  reported  to  him 
by  his  smith."  He  further  stated  that  some  of  the  work  done 
was  brought  by  defendant,  and  he  saw  his  cart  there  some- 
times. 

Defendant's  counsel  then  proposed  to  ask  what  part  of  the 
woric  plaintiff  knew  to  have  been  done,  and  what  part  was 
charged  upon  the  report  by  the  smith. 

The  Court,  upon  objection,  refused  to  allow  the  question, 
unless  the  answer  should  go  to  the  jury.  And  to  this  ruling 
counsel  for  defendant  excepted. 

Plaintiff  then  proved  that  he  kept  correct  books,  and  of- 
fered the  books  in  evidence.  To  which  defendant  objected, 
on  the  ground  that  a  portion  of  the  account  wais  chai^ged  up- 
on information  received  from  the  slave. 

The  Court  overruled  the  objection,  and  admitted  the  books 
in  evidence,  and  counsel  for  defendant  excepted. 

The  Court  being  about  to  adjourn,  plaintiff's  counsel,  in 
the  hearing  of  the  Court,  requested  two  of  the  jury  to  take  the 
bill  of  particulars  and  the  books  and  compare  them,  which 
they  did,  and  on  the  meeting  of  the  Court  next  morning, 
these  jurymen,  as  witnesses^  testified  that  they  had  made  the 
examination  and  found  that  they,  the  bill  of  particulars  and 
books,  agreed,  except  in  some  small  matters.  No  objection 
was  made  at  the  time  to  this  proceeding  and  proof,  but 
counsel  for  defendant  except  and  assign  the  same  as  error. 

Plaintiff  closed. 

Defendant  offered  a  witness,  who  testified  that,  in  1853, 
the  first  of  the  year,  heard  the  parties  make  a  contract ; 
that  Barnelly  was  to  do  Bailey's  work  for  eighty  dollars  that 
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year — that  is  to  shoe  his  horses  and  do  the  plough  work. 
The  work  done  on  the  wagons  and  carts,  and  all  other  work 
not  included  in  the  contract,  but  to  be  paid  for,  over  and 
above  the  eighty  dollars. 
Defendant  closed. 

Defendant's  counsel  requested  the  Court  to  charge  the  ju*^ 
ry,  that  it  was  incumbent  on  the  plaintiff  to  prove  that  the 
charges  for  the  work  done,  were  the  usual  and  customary 
charges,  and  were  reasonable,  and  if  this  was  not  done,  he 
could  not  recover. 

The  Court  refused  so  to  charge,  but  chained  that  that  kind 
of  proof  was  unnecessary ;  that  if  there  was  proof  that  plain- 
tiff kept  correct  books,  thiU  this  and  the  books  themselves 
would  supply  the  other  proof. 

To  which  charge  and  refusal  to  charge  defendant  excepted. 

The  Court  further  charged  that  it  made  no  difference  who 
did  the  work,  whether  a  white  man  or  a  slave,  or  whether 
the  items  of  the  account  were  furnished  by  the  negro  for  en- 
try in  the  books,  that  the  books  stand  before  the  jury  as  in 
other  cases  of  shop  books. 

To  which  charge  defendant  excepted. 

The  jury  returned  a  verdict  for  plaintiff  for  three  hundred 
and  thirteen  dollars  and  seventy-one  cents,  ($313  71.) 

And  counsel  for  defendant  tenders  his  bill  of  exceptions, 
and  alleges  as  error  the  rulings,  decisions,  charges  and  refii* 
sals  to  charge  herein  excepted  to. 

R  H.  Pottle,  for  plaintiff  in  error. 

Linton  Stephens,  contrcL 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  Was  the  Court  right  in  refusing  a  continuance  ?  Not 
a  material  fact  necessary  to  a  continuance  of  the  cause  was 
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verified.  The  defendant,  Bailey,  stated  to  his  counsel  that 
he  left  the  Court  in  consequence  of  the  dangerous  illness  of 
one  of  his  slaves.  He  declared  it  to  be  his  intention  to  re- 
turn, if  it  were  possible  for  him  to  do  so,  and  that  if  he  did 
not,  his  attorney  might  know  that  it  was  because  he  could 
not  leave  home.  But  not  one  of  these  facts  were  sworn  Co 
by  the  defendant.  Two  persons  claimed  to  be  witnesses  for 
Bailey,  Hill  and  Battle,  were  absent  and  the  docket  showed 
that  subpoenas  had  issued  for  both,  but  there  was  no  proof 
that  either  had  been  ser\'ed.  We  think  the  motion  was  pro- 
perly refused. 

[2]  Did  the  Court  err  in  not  allowing  defendant's  counsel 
to  ask  the  plaintiff,  when  examined  upon  his  voire  dire,  what 
part  of  the  smith- work  was  done  of  his  own  knowledge ;  and 
what  part  was  charged  upon  the  report  alone  of  the  nqgro, 
unless  the  answer  should  go  as  testimony  to  thejary.' 

We  think  not,  most  clearly.  The  plaintiff  had  already 
made  the  preliminary  proof  required  by  law,  to  let  in  his 
books  as  evidence.  He  had  gone  further,  and  in  reply  to  a 
question  propounded  to  him  by  the  defendant's  counsel,  he 
had  stated  that  a  great  part  of  the  work  chained  in  the  ac- 
count was  done  within  his  own  knowledge,  and  that  some  of 
the  items  in  the  account  were  made  from  the  report  of  the 
smith.  That  some  of  the  work  done  was  brought  by  the  de- 
fendant to  the  shop,  and  that  he  had'  seen  his  cart  there 
sometimes.  Now,  it  will  be  observed  that  all  of  these  facts 
were  brought  out  in  the  preliminary  examination  before  the 
Court  and  at  the  special  instance  of  the  defendant  We  re- 
peat that  more  was  already  extorted  from  Barnelly  than  the 
rules  of  evidence  required,  and  of  course  he  was  entitled  to 
arrest  this  course  of  examination,  whenever  he  saw  fit,  unless 
it  was  suffered  to  go  to  the  jury. 

[3.]  Are  the  books  of  a  blacksmith  admissible  in  evidence 
when  proven  in  the  usual  mode,  it  appearing  that  some  por- 
tion of  the  account  was  charged  upon  information  received 
from  a  slave,  who  did  the  work  ? 


ATHENS,  NOVEMBER  TERM,  1867.  587 


Bftiley  vs.  Barnelly. 


In  Taylor  vs.  Tucker ^  1  KeUy  231,  this  Court  say :  ^  It  is 
also  objected  that  a  part  of  the  entries  were  made,  as  proven 
by  the  plaintiff,  from  memoranda  furnished  by  the  sawyer, 
who  deliyered  the  lumber.  The  sawyer  was  the  agent  of  the 
plaintiff  for  delivering  it  and  no  more.  He  kept  no  books 
but  reported  to  the  plaintiff  the  transactions  as  they  occurred; 
and  from  these  reports,  according  to  the  testimony,  he  made 
his  entries.  This  fact  constitutes  no  departure  from  the  role. 
The  delivery  of  the  lumber  by  the  plaintiff's  agent,  his  mem- 
oranda reported  to  him,  and  the  plaintifi^s  entries  made  al 
once  from  these  memoranda,  all  make  up  the  res  gesiss.  En- 
tries transcribed  from  a  slate  have  been  admitted  as  original 
entries.  13  Meus.  Rep.  428.  The  reason  given  is  that  en- 
tries on  a  slate  are  mere  memoranda,  not  designed  to  be  per- 
manent" 

It  does  not  appear  in  the  report  of  this  case,  whether  the 
sawyer  was  a  white  or  a  black  man ;  nor  should  it  make  any 
difference.  Were  the  entries  made  cotemporaneous  with  the 
work  performed  ?  If  so,  they  were  a  part  of  the  res  geatm^ 
and  competent  In  Ingraham  vs.  BoekinSj  9  S.  ^  B.  285,  it 
was  held  that  where  the  goods  were  delivered  by  the  servani 
during  the  day  and  entry  made  by  the  master  at  night  or  on 
the  following  morning,  from  the  memorandum  made  by  the 
servant,  it  was  sufficient  So  in  Price  vs.  Lord  Toringtan^ 
I  Salk.  285,  2  Ld.  Reymondy  873  S.  C,  one  of  the  earliest  re- 
ported cases,  illustrative  of  this  subject,  being  an  action  of 
assumpsit  for  beer  sold  and  delivered,  the  plaintiff  being  a 
brewer,  the  evidence  given  to  charge  the  defendant  was  that 
in  the  usual  course  of  the  plaintiff's  business,  the  draymen 
came  every  night  to  the  clerk  of  the  brewhouse,  and  gave 
him  an  account  of  the  beer  delivered  during  the  day,  which 
he  entered  in  a  book  kept  for  that  purpose,  to  which  the  dray- 
men set  their  hands.  This  entry  with  proof  of  the  drayman's 
hand-writing  and  of  his  death,  was  held  sufficient  to  main- 
tain the  action.    I  am  aware  that  the  Courts  of  England  have 
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manifested  an  indisposition  to  extend  the  doctrine  of  t\us 
case.     See  11  3f.  4"  «^.  773,  775,  776. 

So  in  the  case  of  Fielder  and  others  vs.  Collier,  13  Go.  i?g9. 
497,  this  Court  decided  that  the  book-keeper  and  account  of 
sales  clerk  were  competent  witnesses  to  testify  firom  the  en- 
tries and  memoranda  made  by  them  respectively,  as  to  the 
amount  of  sales,  expenses,  &c.,  and  that  it  was  not  necessary 
to  go  behind  the  books  and  examine  the  weigher,  wharfinger 
and  other  employees,  who  transacted  the  business.  We  ask, 
^  shall  this  proof  be  received,  or  shall  the  plaintiff  be  com- 
pelled to  go  behind  the  books  thus  verified  by  the  clerks  who 
kept  them,  and  resort  to  each  of  the  sub-agents  who  partici- 
pated in  the  transaction  and  sale  of  this  produce  ?  Are  not 
the  entries  thus  made  in  the  usual  course  of  the  business  of 
this  trading  establishment,  and  as  a  part  of  the  proper  em- 
ployment of  the  witnesses  who  prove  them,  not  only  thebesL 
but  the  only  reliable  evidence  which  it  is  practicable  to  pro- 
duce? We  have  no  hesitation  in  holding  that  propriety,  jus- 
tice and  convenience  require  this  proof  to  be  admitted.  The 
weighers,  wharfingers  and  numerous  subordinates,  who  han- 
dle this  cotton,  keep  no  books.  They  report  to  the  clerks 
who  keep  the  books  of  the  concern,  and  their  functions  are 
performed  It  is  not  reasonable  to  suppose  that  they  can  re- 
member the  multitude  of  transactions  occuring  every  dav 
After  the  lapse  of  a  very  brief  period,  the  clerks  themselves 
CDuld  only  call  to  mind  what  had  been  done  by  referring  to 
their  entries  and  memoranda.  IIow  could  these  sub-agents 
be  expected  to  do  so  without  the  means  of  refreshing  their 
memory  ?  The  actual  salesmen  in  none  of  the  great  mer- 
cantile establishments  keep  the  books.  They  report  to  tlie 
clerk  who  does,  and  he  makes  the  entries.  And  yet  these 
books  are  always  received  to  prove  the  sale  and  delivery  of 
goods." 

These  cases  establish  that  entries  made  at  second  hand  are 
admissible,  as  original  entries.  But  it  is  said  that  the  books 
are  made  up  in  all  these  cases,  from  the  report  of  white  men. 
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I  ask  what  difference  is  there  in  principle  in  this  respect. 
True,  the  defendant  might  resort  to  the  original  parties  for 
proof  to  discredit  the  account  But  the  foregoing  reasoning 
shows  that  he  could  derive  but  little  relief  from  this  source. 
And  that  the  allowance  of  this  species  of  evidence  depends 
upon  other  considerations  than  that  upon  the  difference  in 
the  status  of  the  employee,  as  to  whether  he  be  bond  or  free. 
They  are  admitted  because  they  are  the  register  of  the  party's 
daily  business.  Because  they  are  verbal  acts,  and  therefore, 
part  of  the  res  gestvpy  being  made  dum  fervtt  opus.  They 
are  admitted  ex  necessitate  rei.  Because  to  reject  them,  is  to 
enact  that  shops  kept  by  negro  smiths  cannot  collect  their 
accounts — a  startling  proclamation  to  make  to  the  country. 
This  Court  has  repeatedly  admitted  the  sayings  of  a  slave  to 
the  attending  physician,  as  to  his  symptoms,  and  under  oth- 
er circumstances.  True,  it  is  the  privilege  of  a  freeman  on- 
ly, to  give  testimony  in  Courts  of  justice,  and  the  disability 
of  bondage,  affixed  by  the  common  law,  has  never  been  re- 
moved, in  this  State,  only  as  to  those  of  their  own  caste  and 
colour.  But  the  admissibility  of  the  sayings  of  a  slave,  un- 
der certain  circumstances,  and  in  the  case  before  us,  stand 
on  a  wholly  different  foundation,  as  has  been  again  and  again 
demonstrated  by  this  Court.  We  admit  these  books  because 
it  was  proven  by  the  customers  of  the  shop  who  had  had  their 
work  done  there  by  the  same  smith  for  a  quarter  of  a  century, 
that  the  accounts  were  kept  correctly.  And  we  fully  concur 
in  the  profound  and  philosophical  views  urged  by  the  able 
counsel  for  the  defendant  in  error,  in  this  branch  of  the  ar- 
gument, namely :  that  it  was  reasonable  to  rely  upon  the 
habits  even  of  the  blackman,  for  honesty,  which  were  formed 
and  thus  firmly  fixed  for  such  a  length  of  time. 

Lastly,  we  admit  these  books  because  Bailey  well  know- 
ing, as  he  did,  how  this  shop  was  kept  and  conducted,  did 
impliedly  agree  to  be  charged  in  the  manner  against  which 
he  is  now  contending ;  and  this  alone  would  be  a  safe  foot- 
ing upon  which  to  rest  this  doctrine,  a{>art  from  any  other. 
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No  point  was  made  to  the  Court  below  aa  to  the  com- 
pariaon  of  the  bill  of  particolara  with  the  book  of  original  eft- 
tries,  by  two  of  the  jorors,  at  the  instance  of  plaintiff's  attor- 
ney. It  was  done  without  objection.  It  is  too  late  to  except 
to  it  now. 

[4.]  In  addition  to  the  corroborative  testimony  of  the  plain- 
tiff ^s  customers,  as  to  the  probity  of  his  shop  books,  was  it 
incumbent  to  prove  that  the  changes  for  the  work  done  weie 
usual  and  reasonable  ?  Here  the  course  of  dealing  had  been 
established,  the  books  of  the  plaintiff  were  before  the  jury, 
why  insist  on  other  aliunde  evidence  ?  We  see  no  necessity 
for  it  The  proof  as  it  then  stood  was  sufficiently  full  to  es» 
tablish  the  plaintiff's  demand. 

Judgment  affirmed 


Adkins  Oolesbt,  plaintiff  in  error,  vs.  Joel  Stodqhill,  de- 
fendant in  error. 

[1.]  To  a  count  in  trespais  for  entering  upon  the  plaintifTs  land  and  taking  ini 
carrying  away  the  plaintiiTs  wheat,  cotton,  &e.  a  count  may  be  added  bf  wmj 
of  amendment,  for  taking  and  carrying  away  the  proceeds  and  profits  of  ^tho 
same  land  for  the  same  time,  there  being  no  plea  but  the  general  issue  of 
*'  not  guilty'*  to  both  counts,  and  the  record  showing  no  objection  to  the  laner 
count,  on  the  ground  of  its  insufficiency,  standing  alone  to  warrant  a  reooTe> 

(3.]  A  plaintiif  may  sue  for  the  recovery  of  the  proceeds  and  proits  of  land,  if 
he  be  entitled  to  them,  oven  if  he  have  not  the  legal  title  to  the  land. 

Trespass,  in  Elbert  Superior  Court    Tried  on  the  appeal, 
before  Judge  Thomas,  at  September  Term,  1857. 

This  was  an  action  of  trespass  by  Joel  StodghiU  against 
Adkins  Oglesby,  for  ^tering  plaintiff'  premises  and  canying 
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ofi  and  converting  to  his,  defendant's  use,  certain  wheat,  corn, 
fodder,  cotton,  &c.,  belonging  to  plaintiff 

The  defendant  pleaded  the  general  issua 

Plaintiff  first  offered  in  evidence  the  record  of  an  action 
by  him  against  defendant,  brought  to  March  Term,  1851,  for 
breach  of  warranty  of  the  soundness  of  a  negro,  which  had 
been  sold  by  Oglesby  to  plaintiff,  and  settled  at  March  Term, 
1853,  by  an  agreement  entered  on  the  minutes  of  the  Couil, 
and  which  agreement  is  in  the  following  words,  to-wit : 

^JoxL  Stodohill, 


vs. 


}Case,  &c.,  for  breach  of  warranty  of 
soundness  of  n^ro. 

It  is  agreed  between  the  parties  to  the  above  stated  case, 
that  the  same  shall  be  settled  upon  the  following  terms  to- 
wit: 

The  plaintiff  shall  deliver  back  to  defendant  the  negro 
girl  Adeline,  and  pay  also  to  defendant  the  sum  of  four  hun- 
dred dollars,  and  upon  his  doing  this,  the  defendant  shall 
make  to  plaintiff  a  deed  for  the  tract  of  land  which  defend- 
ant got  of  plaintiff  for  said  negro  girl,  and  four  hundred  dol- 
lars, and  defendant  shall  pay  all  costs. 

Witness  our  hands  and  seals,  this  14th  day  of  March,  1853. 

JOEL  STODOHILL,  [seal.] 
ADKINS  OGLESBY,    [seal.] 

Plaintiff  then  examined  the  defendant,  Adkins  Oglesby^ 
who  testified  that  the  land  was  in  possession  of  one  Smith 
during  the  year  1853,  as  his  tenant  That  he  had  rented  it 
to  Smith  the  latter  part  of  the  year  previous,  and  that  witness 
was  to  receive  one  half  the  wheat,  one-fourth  the  corn,  fod- 
der and  cotton.  He  received  between  thirty  and  forty  bush- 
els as  his  share  of  the  wheat,  did  not  know  how  much  was 
made.  Supposes  seventy  or  eighty  barrels  of  corn  were 
made  on  the  place ;  seven  or  eight  small  stacks  of  fodder. 
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The  cotton  crop  was  small,  only  two  or  three  acres,  and  that 
indifferent :  He  received  no  corn,  fodder  or  cotton.  Heard 
plaintiff  say  that  he  received  the  rent  corn.  Smith  had  been 
witness'  tenant  on  the  land  ever  since  witness  bought  it,  sev- 
eral years  before. 

Howell  Smith,  testified,  that  he  thrashed  the  wheat  and 
ginned  the  cotton  made  by  Smith  in  1853.  There  were  99 
bushels  of  wheat  and  about  one  bale  of  cotton. 

.  BenJ.  G.  Fortson,  testified,  that  he  was  present  at  a  con- 
versation between  plaintiff  and  defendant,  at  March  Term, 
1853,  after  the  settlement  of  their  case.  Stodghill  proposed 
to  return  the  negro  to  Oglesby  the  next  day,  and  to  go  home 
that  night  for  that  purpose,  for  iear  that  as  she  was  sick,  she 
might  die  on  his  hands.  Oglesby  said  he  need  not  do  it,  the 
negro  might  remain  till  he  (Oglesby)  called  for  her,  and  if 
she  died  it  was  his  loss.  Stodghill  said  he  bad  part  of  the 
money  and  would  borrow  the  rest,  and  pay  Oglesby,  who 
said  he  need  not  do  so,  and  Stodghill  said  he  would  as  soon 
pay  Oglesby  interest  as  any  one  else. 

Plaintiff  closed,  and  defendant  moved  for  a  non*suit,  ou 
the  ground  that  the  testimony  did  not  sustain  an  acUon  for 
trespass.  His  Honor,  the  presiding  Judge,  sustained  the  mo- 
tion, but  before  the  judgment  could  be  entered  on  the  min- 
utes, plaintiff  moved  to  amend,  by  adding  a  count  upon  the 
back  of  the  agreement  copied  above. 

The  Court  allowed  the  amendment,  and  defendant  excep- 
ted. 

Defendant  then  offered  in  evidence  a  deed  to  the  land, 
from  plaintiff  to  defendant,  dated  October,  1850.  Also  a 
deed  to  the  same  land  from  himself  to  plaintiff,  dated  in 
February,  1854,  and  closed. 

Defendant  requested  the  Court  to  charge  the  jury,  that 
plaintiff  could  not  recover  on  the  new  count  in  his  declara- 
tion, without  showing  that  he  had  demanded  a  deed  to  the 
iand,  or  possession  of  iVv^  same,  from  defendant. 
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The  Court  refused  so  to  charge,  but  charged  the  jury,  that 
if  they  believed,  from  the  evidence,  that  plaintiff  offered  to 
deliver  the  negro  and  pay  the  four  hundred  dollars  in  March, 
1853,  and  the  defendant  waived  his  doing  so,  plaintiff  was 
entitled  to  recover. 

To  which  charge  and  refusal  to  charge,  defendant  excep- 
ted. 

The  jury  found  for  the  plaintiff  seventy-six  dollars  and  fifty 
cents,  (1176  50.) 

The  defendant  moved  for  a  new  trial  on  all  the  rulings, 
charges,  and  refusals  to  charge  excepted  to.  The  Court  over- 
ruled the  motion  for  a  new  trial,  and  defendant  excepts  and 
assigns  the  same  as  error. 

Hester  &  Akermaec,  for  plaintiff  in  error. 

Cobb  and  Thomas,  for  defendant  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  first  assignment  of  error  is  on  the  decision  of  the 
Court  allowing  plaintifPs  counsel  to  amend  his  declaration. 
A  new  count  was  added  and  it  was  objected,  that  it  contain- 
ed a  new  and  distinct  cause  of  action  and  it  was  notgerniain 
to  the  matter  of  the  original  declaration  and  incongruous 
therewith.  No  objection  was  made  to  the  new  count  as  to 
its  sufficiency.  The  first  and  original  count  is  trespass  for 
entering  plaintiffs  land  and  taking  and  carrying  away 
plaintiffs  wheat,  cotton,  corn  and  fodder.  The  count  intro- 
duced by  way  of  amendment,  is  a  kind  of  non-descript,  for 
taking  and  carrying  away  the  proceeds  and  profits  of  the  same 
land  for  the  same  time.  The  parties  are  the  same.  It  was 
insisted,  in  the  argument  of  the  cause,  that  the  amendment 
was  a  count  in  covenant  for  a  breach  of  the  agreement  given 
in  evidence,  and  that  it  could  not  be  joined  with  the  count 
in  trespass.    The  defendant  in  the  agreement  referred  to. 
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contracted  to  do  but  one  thing,  and  that  was,  to  make  ihe 
plaintiff'  a  deed  to  the  land,  upon  the  plaintiff's  ^deliyering 
back''  to  him  the  n^ro  and  paying  him  four  hundred 
dollars.    The  plaintiff  averred  the  performance  of  the  con- 
dition precedent  which  entitled  him  to  a  conveyance  of 
the  land,  but  he  averred  no  breach  of  the  agreement    The 
averment  is  that  he  failed  and  refused  to  deUver  the  tract 
qf  land.    The  land  was  under  rent  for  the  year,  and  the 
averment  of  the  non-delivery  of  the  land,  is  perfectly  con- 
sistent   with   the   literal  performance    of    the    agreement 
to  make    a   deed   for  the   land,  especially  as   no   livery 
of  seisin  is  necessary  here  to  perfect  the  conveyance.    Both 
counts,  the  old  and  the  new,  are  for  taking  and   carrying 
away  the  products  of  the  same  land,  for  the  same  time,  and 
to  the  plaintiff's  damage.    The  defendant  filed  but  one  plea, 
and  that  was  not  guilty.    He  went  to  trial  on  both  counts  on 
that  issue.     It  applied  equally  to  both  counts.     He  was  not 
guilty  of  the  taking  and  carrying  away.    There  was  no  issue 
on  the  new  count,  as  to  the  defendant's  right  to  enter,  take 
and  carry  away  the  profits  of  the  land ;  the  issue  was  on  the 
taking  and  carrt/ing  away  the  proceeds   and  profits  of  the 
hind.    In  this  State,  the  judgment  on  the  two  counts  would 
be  the  same.     In  England,  according  to  the  common  law, 
the  judgment  in  trespass  is  quod  capiatuTy  and  in  case  guod 
sit  in  misericordicu     1.  Chitty^s  Plead.  231.     And  the  writ  of 
capias  ad  satisfaciendum^  lay  in  actions  of  trespass  vi  et  ar- 
ms only.     TidcPs  Pr.   993.     Our  judgments    here  are  all 
alike,  with  the  exception  of  judgments  in  ejectment  and  tn>> 
ver,  and  the  defendant  is  liable  to  be  arrested  on  a  ca.  sa.^ 
whether  the  action  be  for  trespass,  case,  or  assumpsit.     The 
rule  in  England  in  respect  to  the  pleadings  in  actions^  ex  de- 
licto, for  injuries  committed  with  force  and  those  committed 
without  force,  is  pretty  much  technical,  and  formal,  and  in- 
applicable here,  or  at  least,  as  presenting  a  barrier  to  the 
joinder  of  counts,  under  our  system,  when  the  cause  at  ac- 
tion is  manifestly  the  same,  and  the  plea  and  judgment  must 
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be  the  same.  We  will  not  undertake  to  characterize  the  new 
count  under  consideration  in  this  case,  further  than  to  say  it 
is  not  a  count  in  covenant,  and  we  abstain  from  doing  so 
with  the  more  propriety  as  the  defendant's  counsel  have  not 
objected  to  its  legal  sufficiency  to  authorize  a  recovery,  and 
have  also,  so  far  recognized  it  as  a  count  in  form  ex  dtlieio^ 
as  to  allow  his  plea  of  not  guilty  to  the  original  count  to 
stand  as  the  plea  to  that 

It  is  insisted  that  under  the  decisions  of  this  Court  the 
amendment  made  by  the  addition  of  the  count,  cannot  be 
allowed.  The  case  of  Curshaw  vs.  Moore,  is  referred  to.  It 
would  seem  that  the  reasoning  of  the  Court  in  that  case 
would  forbid  it,  but  the  case  itself  did  not  call  for  all  the 
remarks  that  fell  from  the  Court  The  action  in  that  case, 
as  in  this,  was  trespass  The  plaintiff's  counsel  moved  to 
amend  by  adding  a  count  in  trover,  which  motion  was  refus- 
ed. It  is  clear  that  the  verdict  and  judgment  in  trespass  and 
trover,  according  to  the  law  as  administered  here,  are  differ- 
ent, and  that  was  a  sufficient  reason  for  refusing  the  amend- 
ment in  that  case.  The  remark  of  the  Court  in  the  case  of 
Walker  et  ah  vs.  Cook  17.  Go.  129,  that  ^  the  amendment 
offered  must  be,  of  course,  a  legal  amendment,  such  an  one 
as  is  admissible  in  the  case,"  is  cited,  and  we  recognize  it  as 
law.  For  the  reasons  assigned,  we  hold  that  this  declaration 
was  amendable  by  the  addition  of  a  count  The  objection 
here  is,  not  that  the  count  is  not  a  sufficient  one,  but  that  it 
cannot  be  joined  with  the  original  counts ;  that  if  it  had  been 
made  a  part  of  the  declaration  at  first,  it  would  have  been  a 
misjoinder.  In  the  case  of  Neal  vs.  Robertson,  18.  Oa.  399, 
the  proposition  was  to  add  a  new  count  in  favor  of  other 
parties,  or  to  make  other  persons  parties  plaintiff,  who,  the 
ease,  as  reported,  does  not  show,  might  or  ought  to  have  been 
made  parties  at  first  The  case  of  WiUiams  vs.  Hollis,  19. 
Chu  313,  does  not  support  the  principle  urged  by  defendant's 
counsel.  The  proposition  then  was  to  change  the  entire 
structure  of  the  declaration,  and  to  file  a  new  declaration, 
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giving  a  new  aspect  to  the  case  throughout,  setting  fonh  a 
new  cause  of  action,  and  the  new  count  proposed  did  not  ad- 
mit of  the  pica  made  to  the  first,  and  could  not  be  supported 
by  the  same  proof 

[2.3  The  Court  very  properly  refused  to  chaise  as  reques- 
ted.   The  plaintiff  did  not  sue  on  the  agreement  to  make  a 
deed.    There  is  no  breach  that  the  defendant  did  not  make 
a  deed.     Hence,  the  demand  of  a  deed  is  not  a  condition 
precedent  to  the  plaintifi^s  right  of  recovery.     There  was  no 
agreement  to  deliver  land.     Hence  an  averment  that  he  had 
not  delivered  it,  is  no  breach  of  the  agreement.     But  there 
was  no  objection  on  that  account.    The  gravamen  is  the  ta- 
king and  carrying  away  the  proceeds  and  profits  of  the  land, 
which  belonged  to  the  plaintiff  whether  the  deed  to  the  land 
had  been  executed  to  him  or  not     Upon  the  facts  stated  in 
the  added  count,  there  can  be  no  question,  but  the  plainriff 
was  entitled  to  the  proceeds  and  profits  of  the  Jand  for  the 
year,  that  it  is  alleged  the  defendant  took  and  canied  them 
away.     If  this  be  so,  the  defendant  committed  a  wrong  when 
he  took  them  and  carried  them  away.    Whether  it  was  a 
wrong  to  an  equitable  or  a  legal  right,  we  are  not  called  upon 
to  determine.     Whether  the  one  or  the  other  the  defendant 
was  liable  and  liable  to  the  same  extent.     The  defendant  has 
made  no  point  that  if  the  wrong  was  committed  against  an 
equitable  right,  the  plaintiff  has  no  remedy  through  an  ac- 
tion at  law.     But  he  insists  that  the  agreement   of  compro- 
mise was  e([uivalent  to  a  bond  for  titles.     Conceding  that, 
and  considering  another  point  in  the  case,  that  the  agreement 
effected  the  rescission  of  a  contract  which  had   been  previ- 
ously entered  into  between  the  parties,  by  which  contract, 
the  land  had  been  conveyed  by  the  plaintiff  to  the  defendant, 
the  right  of  the  plaintiff  to  the  proceeds  and  profits  of  tht; 
land  became  complete  as  soon  as  the  terms  of  the  agreement 
to  rescind  were  complied  with  on  the  part  of  the  plaintiff; 

ite  as  much  so,  as  the  right  of  the  purchaser  of  land  who 


,' 


ATHENS,  NOVEMBER  TERM,  1857.  587 


R«w9on  ct  al.  vs.  Mills  et  al. 


receires  a  bond  for  the  title  to  be  made  when  the  purchase 
money  is  paid.  The  legal  right  to  the  proceeds  and  profits 
of  the  land  is  in  the  purchaser  of  the  land  who  holds  only 
the  bond^  while  the  legal  title  to  the  land  is  in  the  vender. 

We  think  that  all  the  grounds  for  a  new  trial  based  upon 
the  matters  herein  already  discussed  were  properly  overruled, 
and  that  the  verdict  of  the  jury  is  not  so  decidedly  against 
the  weight  of  evidence  as  to  authorize  the  granting  a  new 
trial  on  that  ground. 

Judgment  affirmed 


Mary  F.  Rawson  and  others,  plaintifls  in  error,  i;^.  JoBfr 
M.  Mills,  et  aL  defendants  in  error. 

It  is  competent  for  a  claimant  of  land,  to  file  a  bill  in  the  -:rounty  wl^^r^  tk« 
claim  is  pending,  against  parlies  residing  oat  of  the  countyi  to  enable  him  to 
•opport  his  claim,  by  eliciting  proof  to  show  that  the  judgment  is  firaudulcnt 
as  to  him  and  can  have  no  lien  on  the  land. 

In  Equity,  from  Gwinnett  Superior  Court  Decision  on 
demurrer  by  Judge  Hammond,  at  September  adjourned  Terra, 
1857. 

Charles  W.  Rawson  of  Gwinnett  county,  died  in  the  year 
1834,  and  letters  of  administration  on  his  estate  were  gran- 
ted to  his  widow,  Mary  F.  Rawson  and  John  Mills,  both  then 
of  said  county. 

Afterwards,  Mrs.  Rawson,  with  her  children,  removed  to 
the  county  of  Baker,  and  in  1849,  two  of  the  children  hav- 
ing become  of  age,  filed  their  bill,  together  with  the  other 
children  represented  by  guardian,  against  their  mother  as 

40 
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administratrix  and  Mills  as  administiator  for  aD  account  and 
settlement  of  their  father's  estate.  The  suit  was  brought  in 
Baker  Superior  Court.  Mrs.  Rawson  answered  the  bilL 
Mills  although  served,  failed  to  appear  and  answer^  and  the 
bill  as  to  him  was  taken  pro  cof\fesMO. 

At  November  Term,  1855,  the  jurf  rendered  a  verdict  and 
decree  against  Mills  as  administrator  for  about  nineteen  hun- 
dred dollars,  upon  which  judgment  was  entered  and  execu- 
tion issued. 

The  Ji.  fa.  being  transmitted  to  the  SheriiT  of  Gwinnett 
county,  he  levied  the  same  upon  certain  lands  and  houses 
and  lots  situated  in  said  county,  as  the  propeny  of  said  Mills. 
His  son,  John  M.  Mills  interposed  a  claim  to  the  property 
levied  upon.  Pending  this  claim,  John  Mills  the  father  and 
John  M.  Mills  the  son,  filed  their  bill,  to  enjoin  said  execu- 
tion and  making  the  said  Mary  F.  Rawson,  and  the  com- 
plainants in  the  equity  cause  in  Baker,  and  the  Sheriff  of 
Gwinnett  county,  parties  defendants. 

Defendants  demurred  to  this  bill  on  the  grounds: 

1st  That  there  was  no  equity  therein. 

2d.  That  the  bill  does  not  show  that  the  defendants  or  any 
of  them  reside  in  the  county  of  Gwinnett 

dd.  Because  the  bill  is  multifarious. 

4th.  Because,  from  the  bill  itself,  the  Court  has  no  juris- 
diction. 

After  argument,  the  Court  overruled  the  demurrer,  and 
defendants  excepted. 

Afterwards,  upon  motion,  the  Court  granted  leave  to  com- 
plainants to  amend  their  bill,  by  striking  out  the  name  cf 
John  Mills  as  complainant  and  by  charging  more  specifical- 
ly and  clearly  complainant,  John  M.  Mills'  title  to  the  land 
and  property  in  controversy,  and  the  grounds  and  allc^atioiis 
of  fraud  against  the   proceedings  in  Baker  and   Douglicriy 
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couuties,  which  resulted  in  the  judgment  enjoined,  and  the 
collusion  and  fraud  in  obtaining  the  same. 
To  which  order  defendants  excepted. 

W.  H.  Hull,  for  plaintiffs  in  error. 

C.  &  W.  J.  Peeples,  and  Simmons,  for  defendants  in  error. 

Bjf  the  Court, — McDonald  J.,  delivering  the  opinion. 

We  decide  this  case  as  it  stands  now,  after  the  amendment 
by  striking  out  the  name  of  John  Mills  as  complainant.  It 
is  now  the  bill  of  John  M.  Mills  seeking  no  relief  beyond 
an  injunction  of  the  execution  from  proceeding  against  his 
land.  He  does  not  seek  to  disturb  the  judgment  or  decree  of 
the  Superior  Court  in  the  county  of  Dougherty  against  John 
Mills.  The  bill  has  not  yet  been  amended,  but  the  order  for 
that  purpose  is  in  the  record,  and  it  must  be  so  amended  in 
all  its  charges  and  obligations  as  to  make  it  exclusively  the 
bill  of  John  Mills.  We  proceed  on  the  principle,  that  if  the 
bill,  as  it  was  brought,  had  been  submitted  to  us,  we  should 
have  felt  bound  to  have  overruled  the  decision  of  the  Court 
below,  so  far  as  it  respected  the  charges  in  favor  of  John 
Mills  and  the  relief  sought  by  him,  but  to  have  sustained  it, 
as  to  the  bill  of  John  M.  Mills  as  a  defensive  measure  to 
protect  his  land  against  the  operation  of  a  decree  obtained, 
as  alleged,  surreptitiously.  The  complainant  wants  a  dis- 
covery of  the  matters  charged  against  that  decree,  to  be  used 
in  support  of  his  claim  of  the  land  in  Gwinnett  county,  and 
to  show  that  the  judgment  should  not  operate  as  a  lien  against 
his  land.  In  other  words,  that  it  is  fraudulent  as  to  him. 
This  Court  in  the  case  of  Carter  et  al.  vs,  Jordan  adm^r,  15. 
Ga.  84  and  85,  have  decided  this  point.  The  case  of  jinder- 
son  et  al.  vs.  SegOy  19.  Ga.  501,  relied  on  by  counsel  for  de- 
fendant in  error,  is  not  in  point  in  this  case.    There,  there 
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was  no  objection  to  the  judgment  and  execotion,  and  it  was 
not  denied  but  the  land  levied  on  was  subject  to  the  lien  of 
the  judgment,  but  it  was  insisted  that  there  were  other  aissets 
in  the  hands  of  the  administrator  of  the  defendant's  estate, 
which  ought  to  have  been  pursued  before  his  land  was  levied 

on. 

The  claimant  sought  to  bring  all  the  parties  from  their 
own  counties  to  the  county  of  Dooly  to  litigate  a  new  case, 
and  that,  one  which  called  for  a  hearing  and  a  decree  to  ad- 
just  the  rights  of  all  the  parties. 

In  the  case  under  consideration,  there  is  no  necessity  fora 
bearing  or  a  decree ;  for  the  same  evidence  which  would  es- 
tablish the  right  of  the  complainant  to  a  perpetual  injunction 
on  the  equity  side  of  the  Court,  would  entitle  him  to  a  ver- 
dict in  the  claim  case  to- wit :  that  the  judgment  or  decree 
in  the  county  of  Dougherty  had  no  lien  upon  his  land^  owing 
to  the  fraudulent  circumstances  under  which  it  was  obtain- 
ed. 

Judgment  affirmed. 


John  Bbasley,  plaintiff  in  error,  vs.  Thompson  Allan  and 
John  R  Stanford,  defendants  in  error. 

Non-joinder  of  a  party  who  ought  to  b«  sued  as  a  defcndaat  is  an  ameadibk 
defect,  under  the  Act  of  1850;  and  consequently  cannot  be  taken  advantage 
of  after  verdict. 

Assumpsit,  in   Gwinnett  Superior   Court,      Decision  by 
Judge  Hammond,  at  September  adjourned  Term,  1857. 

Motion  in  arrest  of  judgment. 
John  Beasley  as  bearer,  brought  suit   against  ThompsoD 
Allan  and  John  R,  Stanford,  on  a  promissory  note,  of  which 
the  following  is  a  copy,  to-wit  :^ 
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"  11300.     By  the  twenty-fifth  day  of  December  uext,  we 
promise  to  pay  to  David  B.  Moore,  or  bearer,  three  hundred 
dollars,  with  interest  from  date.    VaUie  received. 
January  1st,  1854. 

(Signed,)  ALLAN  &  STANFORD, 

T.  ALLAN." 

^  The  declaration  set  forth  "  that  Thompson  Allan  and  John 
R.  Stanford,  merchants  and  copartners  trading  in  and  using 
the  joint  name,  and  mercantile  firm  of  Allan  &  Stanford, 
were  indebted  to  plaintifi*  the  sum  of  three  hundred  dol- 
lars, besides  interest,  for  that  heretofore  to-wit:  on  the  first 
day  of  January,  1854^  the  said  Allan  &  Stanford  made 
their  certain  joint  note  under  their  hands  of  that  date,  (which 
note  is  subscribed  Allan  &  Stanford,  T.  Allan,)  and  which  is 
in  writing,  and  then  delivered  the  same  to  one  David  B. 
Moore,  and  thereby  promised  by  the  25th  December,"  &c. 

The  Slieriff  of  Gwinnett  county  made  a  return,  that  he 
had  served  a  copy  by  leaving  it  at  the  place  where  Thomp- 
son Allan's  family  now  resides  in  this  county.  And  Stan- 
ford being  a  resident  of  Habersham  county,  a  second  origin- 
al and  copy  was  sent  to  the  Sheriflf  of  that  county,  who  serv- 
ed a  copy  personally  upon  "  defendant  Stanford." 

After  verdict  for  the  plaintiff,  the  defendant  John  R.  Stan- 
ford moved  in  arrest  of  judgment  on  the  ground  that  tho 
note  declared  upon  was  the  joint  note  of  Allan  &.  Stanford, 
as  partners,  and  Thompson  Allan  individually,  and  that 
Thompson  Allan  one  of  the  makers  of  said  note  was  nol 
declared  against,  nor  was  he  served  with  process. 

The  presiding  Judge  sustained  the  motion,  and  ordered 
the  judgment  to  be  vacated  and  set  aside. 

To  which  decision  plaintiff  by  his  counsel  excepted,  and 
assigns  tho  same  as  error. 

Simmons  &  Julian,  for  plaintiff  in  error. 

C.  and  W.  J.  Peeples,  for  defendant  in  error. 


602  SUPREME  COURT  OF  GEORGIA. 

Collins  et  al.  vs.  Barksdale  et  aL 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  are  inclined  to  think  that  the  writ  in  this  case  was 
property  brought  and  served ;  and  that  whether  it  was  or 
was  not,  the  common  law  rule,  that  the  non-joinder  of 
Thompson  Allan  as  a  separate  contractor,  (if  indeed  be  were 
such)  should  have  been  taken  advantage  of  by  demurrer  to 
the  declaration  or  by  plea  in  abatement.  For  by  the  Act  of 
1850,  (Cobb  493,)  it  is  provided  that  when  any  two  or  more 
persons  sue  or  are  sued  in  the  same  action,  and  the  name  of 
any  person  who  ought  to  be  joined  in  such  action  as  plain- 
tiff or  defendant  is  omitted ;  on  ascertaining  the  same,  the 
omission  shall  be  amended  instanter. 

In  this  case,  a  copy  of  the  note  was  set  out ;  and  while  wa 
can  see  no  reason  why  Thompson  Allan  should  have  been 
charged  doubly ;  still,  if  the  legal  import  or  effect  o{  the  con- 
tract made  it  necessary,  the  objection  because  of  the  omis- 
sion, should  have  been  taken  at  the  proper  time,  and  in  the 
proper  way.  For  then  the  defect  could  have  been  cured 
without  cost  or  delay.  It  consequently  comes  too  late  after 
verdict,  which  cures  all  amendable  defects;  (3.  A>7fy8l); 
and  of  course  this  omission  under  the  statute  to  which  we 

have  referred. 

Judgment  reversed. 


Elizabeth  Collins,  et  oLy  plaintiffs  in  error,  vs,  Thomas  1. 
Barksdale,  et  aLy  defendants  in  error. 

f  1.]  Where  tho  I>ill  charges  that  the  tenant  for  life  in  slaves,  in  concert  witk 
others,  is  selling  the  same,  and  applying  the  money  to  the   payment  of  \er 
debt?,  a  Court  of  Equity  will  take  such  steps  to  Mccure  the   presenratioB  of 
the  property  for  the  remainder-man,  as,  in  its  diacretion,  under  all  thecircoA* 
stances,  it  may  deem  best  fitted  for  the  end. 
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[2.]  Chaoctfllors  io  this  ooantry  have  as  much  if  oot  more  power  than  they 
have  in  Eoglaod,  iq  the  means  to  be  used  to  prevent  the  removal  of  proper- 
ty, and  thus  defeat  the  ends  and  object  for  which  it  was  appropriated. 

(3.]  When  the  possession  and  enjoyment  of  property  is  future,  less  stringency 
of  statement  and  of  verification  will  be  required  in  a  bill  of  quia  fMMt,  filed 
lor  the  purpose  of  protecting  the  ultimate  li^ht. 

f4.]  Perhaps,  in  all  ca»ef  of  ^wta  timstf  the  interlocutory  order  should  be,  that 
the  defendant  give  bond  with  sufficient  security,  the  amount  to  be  pre- 
scribed by  the  Chancellor,  that  he  will  stand  to,  abide  by,  and  perform  the 
final  decree  to  be  rendered  in  the  case. 

In  Equity,  from  Wilkes  Superior  Court  Decision  by 
Judge  Thomas,  at  chambers,  29th  August*  1857. 

Motion  to  revoke  orders,  and  set  aside  proceedings,  &a 

The  legatees  in  remainder  of  certain  slaves,  under  the  will 
of  Gibson  Collins,  deceased,  filed  their  bill  in  equity,  against 
Elizabeth  Collins,  the  widow,  and  tenant  for  life  of  said 
slaves,  and  Joseph  Collins,  one  of  the  executors  of  said  will, 
alleging,  that  amongst  the  slaves  bequeathed  to  said  Eliza- 
beth for  life,  remainder  to  complainants,  were  two  valuable 
iiegro  men,  Richmond  and  Felix.  That  said  Elizabeth  had 
placed  said  slaves  in  the  hands  of  said  Joseph,  who  resided 
in  the  county  of  Columbia,  and  that  by  arrangement  between 
them,  they  had  been  sold  by  said  Joseph,  to  a  man  by  the 
name  of  Riley,  a  stranger  to  complainants,  for  ||2,160  00. 
That  said  Elizabeth  and  Joseph  were  irresponsible ;  have 
no  visible  property  wherewith  to  respond  to,  or  indemnify 
complainants  for  the  value  of  said  negroes;  that  said  sale  is 
in  violation  and  fraud  of  the  interests  of  complainants,  and 
a  serious  injury  to  their  rights  as  remainder  men,  and  unless 
a  strong  and  speedy  remedy  is  afforded  to  them,  these  rights 
will  be  wholly  lost. 

The  bill  prays  that  defendants  be  decreed  to  secure  the 
proceeds  of  the  sale  of  said  slaves,  so  that  the  same  may  be 
forthcoming  at  the  death  of  said  Elizabeth,  and  that  they  be 
decreed  to  enter  into  bond  with  good  security  for  the  forth- 
coming of  said  slaves,  at  the  death  of  the  tenant  for  life,  and 
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all  the  other  slaves  given  by  said  will ;  "  or  that  they  be  rff- 
creedto  give  to  complainants  such  relitf  as  the  nature  of  the 
case  requirtsP  There  is  usual  prayer  for  process,  and  for 
^  a  provisional  writ  in  the  premises,  suited  to  their  case,  re- 
quiring of  said  Elizabeth  and  said  Joseph,  bond  and  securi- 
ty for  the  forthcoming,  at  the  proper  time,  of  all  said  slaves, 
or  security  for  the  forthcoming  of  the  proceeds  of  sale  of  said 
slaves  sold  at  the  death  of  said  Elizabeth  Collins,  or  some 
other  suitable  writ,  and  on  failure  to  comply  with  the  same^ 
suitable  alternative  penalty  may  be  provided,  which  will  se- 
cure the  rights  of  complainants." 

The  bill  was  sworn  to  and  verified  by  an  affiadvit  in  the 
following  words : 

**  Georgia,  \  In  person  came  before  me,  Thomas 
Wilkes  County.  J  A.Barksdale,whobeingdulyswom,saith, 
that  the  facts  above  stated,  so  far  as  relates  to  his  own  slcXs 
and  deeds,  he  knows  to  be  true,  and  so  far  as  relates  to  the  acts 
and  deeds  of  others,  he  believes  to  be  true. 

Sworn  to  and  subscribed  before  me, 

T.  A.  BARKSDALE. 

W.  M.  REESE,  Xot.  Pub. 

13  July,  1857." 

Upon  application  to  the  Chancellor,  at  chambers,  the  fol- 
lowing order  was  made,  to-wit : 

At  chambeks,  Sparta,  Ga.,  Julj/  15,  1857. 
Read  and  sanctionei  The  prayer  of  complainants  is 
granted,  and  it  is  ordered  that  Elizabetli  Collins  and  Joseph 
Collins,  defendants,  give  bond  and  security  for  the  forthcom- 
ing of  the  negroes  sold,  Richmond  and  Felix,  at  the  death  of 
the  tenant  for  life,  in  the  sum  of  twenty-five  hundred  dollars, 
or  good  security  in  the  sum  of  twenty-five  hundred  dollars, 
for  the  payment  and  forthcoming  of  the  proceeds  of  the  ne- 
groes sold,  at  the  deatli  of  Elizabeth  Collins,  to  the  persons 
entitled  to  the  same :  and  that  said  Elizabeth  Collins  giv. 
bond  and  security  in  the  sum  of  six  thousand  dollars  for  the 
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production  at  her  death,  of  said  negroes  still  in  her  posses- 
sion, so  that  complainants  can  have  their  rights.  And  the 
SheriflEs  of  Wilkes  and  Columbia  counties  are  hereby  required 
to  have  this  order  carried  out,  and  on  failure  of  the  said  Eli- 
zabeth to  give  the  bond  and  security  required  of  her  alone^ 
the  Sheriff  of  Wilkes  county  is  ordered  to  take  in  possession 
the  negroes  still  in  the  control  of  said  Elizabeth,  and  on  fail- 
ure of  said  Elizabeth  and  Joseph  Collins  to  comply  with  this 
order,  so  far  as  relates  to  them  both,  to  make  known  to  the 
Chancellor  tueir  refusal.  And  said  Joseph  and  said  Eliza- 
beth are  hereby  ordered,  on  failure  to  comply  with  the  order 
requiring  them  to  give  bond  and  security  for  the  forthcoming 
of  the  two  slaves  sold,  or  their  proceeds  as  above  ordered,  to 
deposit  with  the  Clerk  of  the  Superior  Court  of  Wilkes  coun- 
ty, as  received,  whatever  proceeds  of  such  sale  they  have,  or 
can  control,  and  in  default  of  complying  with  all  the  above 
terms,  they  will  be  attached  for  a  contempt. 

JAS.  THOMAS, 
Judge  Sup.  Court  J  N,  D. 
15  July,  1857- 

On  the  3Ist  July,  1857,  the  following  order  was  made  by 
the  Chancellor,  to- wit: 

W.  D.  Quinn,  and  others,^ 
vs,  I 

Elizabeth  Collins,  ofWilkcs  /  Bill  ia  Wilkes  Superior  Court, 
county,  Joseph   Collins,  of 
Columbia  countj%  J 

To  the  Sheriffs  of  Wilkes  and  Columbia  couutics,grceting : 
Whereas,  the  above  stated  bill  was  presented  before  me, 
at  chambers,  on  the  loth  day  of  this  month,  when  it  was 
ordered  by  me,  as  Chancellor,  that  the  defendants  give  bond 
and  security  for  the  forthcoming  of  the  negroes  sold,  Rich- 
mond and  Felix,  at  the  death  of  the  tenant  for  life,  in  the  sum 
of  twenty-five  hundred  dollars,  or  good  security  in  the  sum 
ofi2,500  00,  for  the  payment  of  the  proceeds  of  the  negroes 
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sold  at  the  death  of  Elizabeth  Collins,  to  the  persons  entitled 
to  the  same,  and  that  said  defendants  were  ordered,  on  fail- 
ing to  comply  with  said  order,  to  deposit  with  the  Clerk  of 
the  Superior  Court  of  Wilkes  county,  as  receiver,  whatever 
proceeds  of  such  sale  they  ha^  and  could  control  And 
whereas,  I  have  received  information  from  the  oath  of  B.  X 
Quinn,  that  said  Joseph  Collins  has  acknowledged  service  of 
a  copy  of  said  original  bill  and  order,  and  that  he  and  Eliza- 
beth CoUins  are  up  to  this  time  in  default  in  compljring  with 
said  order. 

You  are  hereby  required  to  arrest  the  body  of  Joseph  Col- 
lins, and  him  safely  to  keep  in  close  custody,  until  he  shall 
give  bond  and  good  security,  in  the  sum  of  9^9^00,  for  the 
forthcoming  of  the  negroes  sold,  at  the  death  of  Elizabeth 
Collins,  to  the  persons  entitled  to  the  same.  And  the  Clerk 
of  Wilkes  county  is  ordered  to  attach  this  order  to  a  copy  of 
the  original  proceedings  in  office. 

Given  under  my  hand  this  31st  July,  1857. 

JAS.  THOMAS, 
Jxidge  Sup^T  Courts  N.  D. 

Sheriff^s  returns. 
The  defendant,  Joseph  Collins,  having  refused  to  give  the 
bond  required  of  him  by  the  order  attached  to  the  within  biil, 
I,  by  virtue  of  an  order  issued  by  James  Thomas,  Judge  of 
the  Superior  Courts,  Northern  circuit  of  said  State,  and  bear- 
ing date  31  July,  1857,  (a  copy  of  which  has  this  day  been 
served  by  me  on  the  said  Joseph  Collins,)  have  arrested  the 
body  of  said  Joseph  Collins,  Aug.  4,  1857. 

STEPHEN  DRANE,  Dep.  SAeri^. 

CoLU3iBiA  CO.,  Georgia. 

The  defendant,  Joseph  Collins,  now  under  arrest  by  virtue 

of  an  order  granted  by  James  Thomas,  Judge  of  the  Superior 

Courts  of  the  Northern  circuit  of  said  State,  having  this  day 

complied  with  said  order,  and  entered  into  bond  required  in 
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said  order,  I  have  this  day  dischai^ed  said  Joseph  Colliiw 
from  custody,  this  14th  August,  1857. 

STEPHEN  DRANE,  D.  SVffi 

On  29th  August,  1857,  defendant  moved,  at  chambers,  to 
revoke  said  order,  and  that  the  proceedings  founded  there* 
on,  be  declared  null  and  void,  on  the  following  grounds,  to- 
wit: 

1st  Because  there  is  no  equity  in  the  bill  to  authorise 
said  orders,  or  cither  of  them. 

2d.  Because  there  is  no  oath  or  affidavit  to  authorize  the 
granting  said  orders. 

Sd.  Because  said  orders  were  unauthorized  by  law,  and 
improvidently  granted. 

4th.  Because  Joseph  Collins  is  not  a  proper  party  to  said 
bill,  and  cannot  be  brought  to  the  county  of  Wilkes  to  an- 
swer, but  should  have  been  sued  in  Columbia,  the  county  of 
his  residence. 

5th.  Because  both  of  said  defendants  are  required  to  give 
bond  for  the  proceeds  of  the  sale  of  the  negroes,  when  it  does 
not  appear  which,  if  either,  has  them. 

6th.  Because  the  last  order  was  granted  without  process 
of  attachment,  and  without  any  opportunity  being  given  to 
Joseph  Collins  to  show  that  he  was  not  in  contempt 

7th.  Because  the  showing  upon  which  the  second  order 
was  granted  does  not  appear,  and  the  oath  of  Quinn,  men* 
tioned  in  said  order,  was  not  filed,  nor  attached  to  the  record, 
nor  shown  to  defendants. 

8th.  Becausethe  Sheriff  is  required  to  seize  and  hold  the 
negroes  in  the  possession  of  Elizabeth  Collins,  as  well  for 
the  payment  and  forthcoming  of  those  sold,  as  for  those  in 
her  possession,  and  about  which  there  is  no  complaint 

9th.  Because  bond  is  required  to  be  given  to  those  per* 
sons  entitled  to  the  proceeds,  without  stating  who  they  are, 
and  which  cannot  be  known  till  the  final  decree. 

10th.  Because  in  the  last  order,  Joseph  Collins  is  required 
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to  give  bond  for  the  ibnhcomiu2  of  the  negroes  sold,  and  fo: 
the  proceeds  nf  sale. 

After  argument,  the  Chancellor  refused  the  motion  on  all 
the  grounds  taken,  and  counsel  for  defendants  except. 

ANDREWS  &  PoFE,  for  plaintiffs  in  error. 

R££se:  Ib'.vix  &.  Barnett.  for  defendants  in  error. 

By  the  Court — Lumpkin  J.,  deiivcring  the  opiuion. 

Was  the  Court  riirht  in  refusing  to  grant  the  defendants 
motion,  to  vacate  and  set  aside  the  two  interlocutor}'  orders 
which  had  been  previously  granted,  the  one  dated  the  15tb. 
the  other  the  31  si  of  July,  IS  51  ? 

We  propose  to  examine  briefly  the  several  grounds  upon 
which  this  application  was  made. 

Ist.  In  the  first  place,  it  is  said  that  there  is  no  sui&cient 
equity  in  the  bill  to  authorize  either  of  said  orders. 

Gibson  Collins,  it   seems,  had  bequeathed  to  his  widow. 
Elizabeth  Collins,  a  life  estate  in  a  number  of  negroes,  with 
remainder  over  at  her  death  to  the  complainants.    The  testator 
appointed  Joseph  and  John  G.  Collins   his  executors,  who 
duly  qualified  as  such.     The  bill  charges,  that  after  the  af- 
fairs of  the  estate  were  wound  up,  the  property    was   turned 
over  by  the  executors  to  the  tenant  for  life.     That  she  disre- 
garding the  rights  aud  interests  of  the  remainder-men,  placed 
two  of  the  negroes,  Richmond  and  Felix,  both  of  them  valu- 
able men,  in  the  liands  of  Joseph  Collins,  to  sell  the  same  and 
apply  the  money  to  tbc  payment  of  debts.     That  the  said  Jo- 
seph Collins,  well  knowing  the  contents  of  said  will,  of  which 
he  had  been  an  executor,  and  which,  in  its  second  item,  ex- 
pressly provided  for  an  equal  divisiiui  of  said  slaves,  with  the 
whole  of  the  other  personal  pro|»erty  to  the  remainder-men, 
at  the  death  of  the  widow,  *  old  the  said   two   slaves    to  one 
James  Riley,  as  rep  jrted  for  the  sum  of  §2,150  00.     That  of 
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the  purchaser  the  complainants  knew  nothing.  That  the 
slaves  were  sent  from  Wilkes  to  Columbia  county,  to  enable 
Joseph  Collins,  the  confederate  in  this  transaction^  to  commit 
this  fraud  upon  the  rights  of  the  remainder-men.  The  bill 
charges,  that  neither  Elizabeth  nor  Joseph  Collins  have  any 
visible  property,  and  are  wholly  irresponsible.  And  the 
complainants  express  the  apprehension  that  they  will  lose 
their  rights,  unless  some  strong  relief  is  awarded  to  them  ; 
Elizabeth  Collins  being  old  and  infirm,  and  that  Joseph  Col- 
lins will  spend  the  purchase  money  paid  for  said  slaves,  and 
depart  the  State,  unless  restrained  by  the  process  of  the  Court. 

We  should  deem  it  a  waste  of  time  to  show  by  argument, 
that  the  bill  is  overladen  with  equity.  Was  there  ever  a  case 
where  the  interference  of  a  Court  of  Equity  became  more  in- 
dispensible  to  secure  the  preservation  of  property  to  the  uses 
and  ends  to  which  it  was  appropriated  by  the  former  owner ; 
and  where  the  danger  of  its  being  converted  to  other  objects, 
was  more  manifest?  It  is  not  a  mere  probability;  the  casus 
belli  has  happened ;  the  property  is  already  wasted. 

2d.  The  second  complaint  is,  that  there  was  no  oath  made 
to  authorize  said  orders. 

The  verification  was  in  the  usual  form  of  affidavits  appen- 
ded to  bills  in  chancery.  Bills  oi  quia  timet  are  in  the  na- 
ture of  writs  of  prevention  at  common  law ;  and  were  in- 
tended to  accomplish  the  ends  of  precautionary  justice. 
And  it  is  enough  that  the  party  states  and  swears  that  he  ap- 
prehends loss.  The  party  seeks  the  aid  of  a  Court  of  equity, 
because  he  fears  (quia  timet)  some  future  probable  injury 
to  his  rights  or  interests.  Here  the  injury,  we  fear^  has  al- 
ready occurred.     The  affidavit  to  the  bills  is    sufficiently 

certain. 

3d.  For  the  sake  of  brevity  and  to  avoid  repetition,  I  shall 

group  together  the  substance  of  many  of  the  remaining 
grounds  in  the  motion.  They  bring  up  the  main  points  in 
the  case. 

It  is  said,  that  the  orders  which  are  sought  to  be  annulled, 
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were  uoauthorized  by  law,  and  improridently  grmnled  ;  that 
the  last  order  was  grauteJ  without  any  process  of  atladi- 
mnt  as  required  by  the  first,  and  without  any  oppoitonit}' 
given  to  Joseph  Collins  to  show  he  was  not  io  contempt : 
that  the  Sheriff  was  required  to  take  and  hold  the  negroes  of 
which  Elizabeth  Collins  has  control,  as  well  for  the  pay- 
ment and  forthcoming  of  the  two  sold,  as  for  those  of  which 
she  has  the  possession  ;  that  Joseph  Collins  is  required  to 
give  bond  for  the  forthcoming  of  the  two  negroes  sold  oi  pro- 
ceeds of  sale. 

In  reply  to  all  this,  we  would  remark,  that  perhaps  it  is 
true  in  England,  that  under  a  bill  ofguia  iimeiy  no  writ  can 
issue  to  seize  the  property ;  that  the  Courts  there  operate  up- 
on the  person  by  way  of  attachment,  and  in  this  way,  work 
out  the  cud  to  be  attained,  namely,  security  to  the  party  in 
peril.  This  is  a  vexed  question,  however,  and  one  that  has 
been  much  litigated,  especially  by  the  Courts  in  this  country. 
The  insular  situation  of  Great  Britain,  may  hsFc  much  to 
do  with  this  matter.  Shut  in  within  the  four  seas,  parties 
cannot  escape  readily,  the  process  of  the  Court  Here  il  is 
very  different  Not  only  are  the  different  States  separated 
from  one  another,  by  an  imaginary  line,  but  this  is  tnie  of 
the  United  Stales  themselves,  as  it  respects  neighboring 
powers.  The  facility  of  evading  the  slow  process  of  attach- 
ment, makes  this  procedure,  therefore,  of  verj"  doubtful  effi- 
cacy in  this  country'.  One  thing  is  certain,  namely,  that  a 
Chancellor  in  England,  where  property,  the  right  of  enjoyment 
of  which  is  fnturc  or  contingent,  is  iudanger  of  being  diverted 
or  squandered,  it  will  take  it  into  its  own  hands,  or  secure 
it  in  such  other  way  as  the  Court  may,  in  its  discretion,  un- 
der all  the  circumstances,  deem  best  fitted  to  the  end,  and  we 
hold,  that  the  Superior  Courts  in  this  State,  and  the  Judges 
thereof,  exercising  chancery  jurisdiction,  possess  the  same 
power.  Common  law  remedies,  such  as  bail-attachments, 
&C.,  are  provided  by  statute,  and  are  supplied  from  time  to 
time,  as  the  emergencies  of  the  case  may  demand.     In   the 
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main^  howerer,  the  Legislature  looks  to  the  Courts  to  mould 
their  equitable  proceeding  to  prevent  mischief^  and  to  afford 
adequate  relief  to  parties.  Upon  these  general  views,  there- 
fore, we  should  reluctantly  interfere,  to  control  the  discre- 
tion  of  the  Chancellor,  unless  flagrantly  abused  in  a  case  like 
this.  Instead  of  answering  the  bill,  the  defendants  have 
seen  fit  to  contest  it  on  technical  grounds.  They  are  not  en- 
titled to  the  special  indulgence  of  a  Court  of  Equity,  under 
such  circumstances. 

It  has  occurred  to  this  Court,  that  the  symetry  of  the  law 
would  be  best  maintained  by  simply  requiring  of  the  de- 
fendants in  the  first  instance  to  give  bond  with  suflicient  se- 
curity to  stand  to,  abide  by  and  perform  the  final  decree  to  be 
rendered  in  the  case.  This  would  afford  ample  protection  to 
the  complainants,  and  less  than  this  could  not  be  required 
of  the  defendants,  and  upon  failing  or  refusing  to  do  this,  the 
property  should  be  taken  into  the  custody  of  the  Court,  to  be 
managed  by  its  own  agents  and  ofilcers.  We  shall  extend 
this  privilege  to  the  present  defendants.  Upon  the  case  made 
by  the  bill,  the  jury  would  decree,  that  the  two  negroes  sold, 
or  their  proceeds,  be  secured  to  the  remainder-men,  at  the 
death  of  the  tenant  for  life,  and  this  obligation  should  be  im- 
posed upon  both  Elizabeth  and  Joseph  Collins,  in  as  much 
as  they  avein pari  delicto j  as  to  this  transaction,  and  Eliza- 
beth Collins  should  bo  compelled  to  give  bond  and  security 
for  the  forthcoming  of  the  other  slaves  in  her  possession,  at 
her  death.  But  we  are  anticipating  unnecessarily,  as  we 
have  uo  doubt  that  the  right  judgment  will  be  rendered  by 
the  proper  tribunal,  in  the  premises,  and  if  the  bond  is  now 
substituted,  which  we  suggest,  it  would  afford  ample  security, 
that  the  decree  will  be  performed. 

4th.  The  ground  that  Joseph  Bond  was  not  a  proper  par- 
ty to  the  bill,  and  that  he  could  not  be  brought  to  the  county 
of  Wilkes,  but  should  have  been  sued  in  Columbia,  the  coun- 
ty of  his  residence,  is  abandoned. 

5th.  The  next  objection  is,  that  both  of  the  defendants  are 
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required  to  give  bond  lor  the  proceeds  of  the  sale  of  the  two 
negroes  mentioned,  when  it  does  not  appear  which,  if  either, 
has  them. 

Elizabeth  and  Joseph  Collins,  were  joint  in  the  breach  of 
trust;  were  confederates  in  the  illegal  transaction.  It  is 
meet  and  proper  therefore,  that  they  should  be  held  jointly 
liable  for  the  consequences. 

6th.  Another  irregularity  complained  of  is,  that  the  show- 
ing made  to  the  Chancellor,  on  which  he  granted  the  second 
order,  does  not  appear  in  the  proceedings,  and  that  the  oath 
of  Quinn  mentioned  in  said  order,  has  not  been  filed  or  at- 
tached to  the  pleadings,  nor  has  it  been  shown  to  the  de- 
fendants. 

It  is  recited  by  the  Chancellor,  in  the  second  order,  that  he 
had  received  ioformation  on  the  oath  of  B.  J.  Quinn,  that 
Joseph  Collins  had  acknoledged  service  of  the  original  bill 
and  order :  and  thus  he  and  Elizabeth  Collins,  up  to  that 
time,  to- wit,  the  31st  day  of  July,  1857,  were  in  default  in 
complying  with  said  order.  The  substance  of  the  oath  is 
contained  in  the  recitals  of  the  second  order,  whether  any 
record  of  it  was  made,  does  not  appear.  Its  truth  has  not 
been  controverted,  and  that  is  enough. 

7th.  Again,  it  is  suggested  parenthetically,  rather  than  al- 
leged, that  it  is  not  charged  in  the  bill,  neither  does  it  appear 
by  proof,  that  Elizabeth  Collins  has  control  of  the  slaves  in 
which  she  has  a  life  estate. 

The  bill  charges  expressly,  that  "all  of  the  negroes  were, 
by  the  executors,  put  into  the  possession  of  Elizabeth  Collins. 
as  the  estate  of  Gibson  Collins"  (the  testator.)  *^\vas  wound  up, 
and  there  remained  until  souie  short  time  since,  when  the 
said  Elizabeth  Collins,  disregarding  the  rights  and  interests 
of  your  orators  and  oratrixes,  placed  two  of  the  uegroes,  Rich- 
mond and  Felix,  both  valuable  men,  in  the  hands  of  Joseph 
S.  Collins,  to  sell  the  same  and  pay  the  debts,  &c.*' 

This  extract  from  the  bill  is  a  sullicient,  and  the  best  reply 
to  the  objection. 


■^ 
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8th.  The  only  remaining  ground  is,  that  the  bond  is  re- 
quired to  be  given  to  those  entitled  to  the  proceeds,  without 
stating  who  they  are,  and  which  cannot  be  known  until 
final  decree.  It  is  a  trite  maxim,  that  that  is  certain  which 
can  be  made  certain.  The  complainants  in  the  bill,  whose 
nanaes  are  set  out,  ^allege  and  charge,  they  are  in  the  man- 
ner above  stated,  interested  as  remainder-men,  and  have 
been  injured  and  damaged  in  their  remainder  rights,  as  above 
charged,  &c.'' 

Of  course,  then,  they  are  the  persons  entitled  ultimately  to 
the  proceeds  of  the  sale  of  the  two  negroes  conveyed  to 
Riley,  and  are  the  obligees  of  the  bond. 


Judgment  affirmed. 


Stephen  McGinnes,  plaintiff  in  error,  vs.  John  B.  McGinnks, 

defendant  in  error. 

(1.]  A  ptny  is  not  entitled  to  a  continuance  on  the  ground  of  the  absence  of 
certain  testimony}  unless  he  has  taken  tome  steps  to  procure  that  testimony. 

[2.]  In  a  suit  against  the  surety,  the  maker  being  interested  in  favor  of  the  sure* 
ty  to  the  extent  of  the  costs,  is  not  a  competent  witness  for  the  surety. 

Certiorari,  from  Gwinnett  Superior  Court  Decision  by 
Judge  Ham^iond,  at  September  adjourned  Term,  1857. 

Certiorari  was  sued  out  by  Stephen  McGinnes,  to  have  re- 
viewed and  corrected  the  judgments  rendered  by  the  Justices 
of  the  404th  district,  in  certain  cases  wherin  John  B.  McGin- 
nes  was  plaintiff  and  the  said  Stephen  was  defendant 

The  answer  of  the  Justices  stated,  that  John  B.  McGinnes 
commenced  his  several  actions,  returnable  to  Febniary  Term 
of  their  Court,  against  Stephen  McGinnes,  on  promissory 
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notes^  of  thirty  dollars  each.  At  which  Term  of  the  Couit 
defendant  appeared  and  plead  that  be  was  only  security  on 
said  notes,  and  that  Newton  McDill  was  principal,  and  that 
he  had  given  notice  to  plaintiff  to  sue^  which  he  had  £guled 
to  do  within  the  period  prescribed  by  statute,  and  defendant 
was  discharged  and  released.  He  also  pleaded  usury,  and 
indulgence  granted  to  the  principal  by  plaintiff  without  his 
consent,  whereby  he  was  discharged.  The  cases  were  con- 
tinued at  March  Term,  at  the  instance  of  defendant  At 
April  Term,  judgments  were  given  against  him  in  all  the  ca- 
ses; from  which  he  appealed  and  at  the  May  Term,  being 
the  trial  term  of  the  case  on  the  appeal,  both  parties  appeared 
and  defendant  moved  for  a  continuance,  on  the  ground  of 
the  absence  of  a  material  witness,  residing  in  Forsyth  county. 
He  stated  what  he  expected  to  prove  by  the  witness,  and  that 
he  had  failed  to  take  his  depositions,  because  he  expected  (he 
witness  to  be  present  at  the  trial. 

The  Justices  refused  to  continue  and  ordered  the  cases  on 
to  trial 

After  the  plaintiff  bad  closed  the  defendant  proposed  to 
read  the  answers  of  Newton  McDill,  the  principal  in  the 
notes,  to  interrogatories,  to  prove  that  defendant  was  only 
security  to  the  note's;  that  they  were  usurious,  and  that  by 
subsequent  agreement  plaintiff  had  granted  indulgence  to  him 
and  extended  the  time  of  payment.  To  which  answers  be- 
ing read,  plaintiff  objected  on  the  ground  that  McDill  was 
one  of  the  makers  of  said  notes,  and  his  testimony  was  in- 
competent, and  on  the  further  ground  of  want  of  proper  ser- 
vice of  the  interrogatories,  and  the  due  and  legal  execution 
of  the  commission. 

The  Justices  sustained  the  objection  and  ruled  out  the  an- 
swers. 

Upon  the  hearing  before  the  Superior  Court,  the  counsel 
for  defendant  insisted  upon  the  following  grounds  of  error 
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1st  Because  the  Justices  refused  to  continue  the  cases  on 
account  of  the  absence  of  a  material  witness. 

2d.  Because  they  excluded  the  answers  of  McDill,  the 
principal  in  the  notes. 

The  presiding  Judge,  after  ai^ument,  dismissed  the  certio- 
rariy  and  affirmed  the  judgments,  and  counsel  for  defendant 
excepts. 

Simmons  &  Julian,  for  plaintiffs  in  error. 

W.  S.  Meader,  for  defendant  in  error. 

By  the  Court, — Bennino,  J.  delivering  the  opinion. 

[1.]  The  plaintiff  in  error  had  taken  no  legal  steps  of  any 
iort,  to  obtain  the  testimony  of  the  witness.  Therefore,  the 
want  of  that  testimony  could  be  no  ground  for  a  continuance 
This  is  obvious. 

Was  McDill,  the  maker  of  the  note,  interested  in  the  event 
of  the  suit,  which  was  against  his  surety,  the  plaintiff  in 
error  ? 

[2.]  In  such  a  case  the  authorities  say,  that  the  maker  is 
interested  in  favor  of  the  surety  to  the  extent  of  the  costs  of 
the  suit  'y  and  therefore,  that  the  maker  is  incompetent  as  a 
witness  for  the  surety.  It  is  with  extreme  difficulty,  that  I 
can  go  with  these  authorities.  See  them  referred  to  in  note 
\jto  section  401,0/  Greenleqf's  Evidence, 

We  have  to  say,  then,  that  the  Court  below  did  right  in 
dismissing  the  certiorari. 

Judgment  affirmed. 
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Samuel  F.   AuztlwdeRj  and  others,  plaintiffs  in   error,  w. 

Isaac  M.  You^cg,  defendant  in  error. 

[i.)  A  del'tor.  ill  u.l.n?  circum»unce«.  and  m»  *uret]r  on  &  debt  for  $1,011^ 
made  an  a;.-reeiii<:nt  by  whX'h,  the  surely  undertook  to  ns»ame  the  debt.  lA 
oonsderatioo.  thai  the  debtor  would  give  to  the  surety,  hij^.  the  debtor's,  notes, 
i-tfa  tixe  to  \te  within  the  jurisdietion  of  a  Magistrate's  Conn,  lor  theamonat 
'jI*  thedebL  Tiie  agreement  was  carried  oat  and  the  notes  giren ;  the  elliNt 
■jf  which.  M'as.  thai  the  surety  would  he  enabled  to  s-et  judgments  on  the 
note''.  MXMier  than  certain  cf  the  debtor**  other  creditors  could  pel  jndj- 
iiit'nlA  on  their  debts. 

lUJi/.  That  tlir  agreement  waas  nevertbeiesa,  rahd. 

[\L]  A  deUor  in  faiiiiij^  ciroum«lance»,  mar  substitute  his  small  notes  draira 
'-  due."  I'jr  a  Ursre  note,  not  due,  and  thus  put  the  creditor  holding  that 
dtrbt,  in  a  condition  to  get  a  judgment  on  his  debt.  Itftore  the  other  creditors 
i-au  obtain  judgments  on  theirs. 

In  Equity,  from  Gwinnett  Superior  Court.  Decision  on 
motion  to  dissolve  injunction,  by  Judge  Haiimoxd,  at  Septem- 
her  adjourned  Term,  1857. 

'Bill  and  crossbill. 

The  lactsof  this  cas%  are  sufficiently  stated  iix  the  opinion 
of  the  Court. 

Simmons  &:  Julian;  and  Hunter,  for  plaintiffs  in  error. 

HuTUHiNs  &  Young;  and  Hull,  contra. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  refusing  the  motion  to  dis- 
solve the  injunction,  so  far  as  the  movants,  Alexander,  Boon, 
Tuggle,  and  Gannany,  were  concerned?  This  is  the  first 
question. 

It  is  to  be  gathered  from  the  original  bill,  and  from  Alex- 
ander's answer  to  it,  that  the  facts  of  the  case  so  far  as  he 
was  concerned,  were  about  these: 

In  Febniary,  1854,  Erastus  Guild  borrowed  $1,000  from 
Brown,  and  gave  Brown  his  note  for  the  money,  with 
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Alexander  as  surety,  the  note  being  payable  twelve  months 
after  date. 

In  July,  1855,  it  had  become  apparent,  that  Guild  was  in- 
solvent; and  it  was  then  agreed  by  him  and  Alexander,  that 
Alexander  should  assume  the  payment  of  the  note  given  to  - 
Brown,  and  that  in  consideration  therefor.  Guild  should  give 
to  Alexander,  "  notes,  under  a  Magistrate's  jurisdiction,*'  to 
the  amount  of  what  was  due  on  the  note  held  by  Brown. 
These  were  so  given.    Brown  was  not  present. 

These   notes  were  immediately  put  in  suit,  in  a  Justice's 
Court  by  Alexander.    And  the  suits  on  them,  were  the  suits 
to  which  the  injunction  applied,  so  far  as  the  injunction  ap-- 
plied  to  suits  against  Alexander. 

At  the  time  of  this  agreement  between  Alexander  and 
Guild,  there  existed  other  creditors  of  Guild,  having  debts 
against  him,  too  large  to  be  within  the  jurisdiction  of  a  Jus- 
tice's Court.  And  Guild's  property  was  not  sufficient  to  sat- 
isfy all  of  his  creditors. 

These  being  the  facts,  as  to  Alexander,  were  the  small 
notes  taken  by  him,  void,  as  to  the  other  creditors  of  Guild? 

We  have  already  held,  in  two  cases,  that  a  debtor  in  fail- 
ing circumstances,  may  split  up  a  debt  too  large  to  be  within 
the  jurisdiction  of  a  Justice's  Court,  into  debts  of  a  size  to  ho 
within  that  jurisdiction,  with  a  view  to  give  the  holder  ol 
that  debt,  an  advantage  over  the  other  creditors. 

Wc  have  heard  nothing,  to  dissatisfy  us  with  these  decis- 
ions. The  Act  of  1818  does  not  go  further  than  to  forbid  as- 
signments by  a  failing  debtor, "  by  which  any  creditor  of  the 
said  debtor,  shall  or  may  be  excluded,  from  an  equal  share 
or  portion  of  the  estate  so  assigned."  The  common  law  did 
not  forbid  a  debtor  to  prefer  some  of  his  creditors  to  others. 

In  this  case,  however,  Alexander  was  but  the  surety  of 
Guild,  and  he  had  not  paid  up  the  debt.  He  was,  therefore^ 
only  conditionally  the  creditor  of  Guild. 

[1.]  Does  this  make  a  difference  ?  We  think  not,  further 
than  this:  When  Alexander  had  obtained  liis  judgment 


Kn        STPKEME  connr  or 


vtd  iijwr^   iiL  ft 


■  -ficnor;  •\^,zA  Lire  b-^a  scsrain^d.  as  &r   ss   Aji£ss&der 

It  U  u>  be  coi^^cte^i  fr>ai  tlie  b;LL  and  iroci  tbe  aiisveti 
t/^i  :t,  zxi^d^  bv  B'x^c.  Toez^e,  and  GannauT,  chat  the  fiicts  of 
ih^  ca.'i^  so  fir  a--  iher,  x*<pectiTelT.  are  ooccemed,  were 

At  the  tlm^:  at  which  Guild  zare  the  '^  small  notes*'  afore- 
^aid,  to  Al^xauder.  he  was  owing  Boon.a  d^iC  of  orer  |L500 ; 
and  owing Taezle  a  debt  of  over  S^OO,  fGancanjr  being  a 
surety  to  both  debt^.;  and  Guild  made  ^smaS  notes*'  to  the 
amount  of  these  two  debts,  to  be  delireied  in  proper  propor- 
tion, to  Boon  and  Tuggle,  respecilvely,  after  being  signed  as 
surety  by  Carman y:  which  notes  were  accordingly  so  de- 
livered to  them. 

The  two  large  debts  were,  it  is  true,  not  due,  and  yet  the 
*mall  notes  were  drawn  "due/'  but  then  the  interest  was  dis- 
':ounted  for  the  lime  the  debts  had  to  run.  There  were  oth- 
er creditors  of  Guild,  whose  debts  were  of  a  magnitude  to  put 
them  beyond  the  jurisdiction  of  a  Justice's  Court 

The  effect  of  the  arrangement  with  Boon  and  Tuggle,  was 
to  put  them  in  a  condition  to  get  judgments  on  their  debts, 
Ijeforc  the  other  creditors  could  be  in  a  condition  to  get 
judgments  on  their  debts. 

Was  this  arrangement  void,  as  against  those  other  cred- 
itors? 

The  only  respect  in  which  these  two  cases  differ,  from  the 
cases  above  referred  to  as  having  been  decided  by  tliis  Court, 
is,  that  in   these,  the   notes  for  which  the  small  notes  were 
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substituted,  were  not  due ;  in  those,  the  notes  for  which  the 
small  notes  were  substituted,  were  due. 

[2.]  But  this,  we  think,  is  a  difference  in  an  immaterial 
respect  As  between  the  parties^  respectively,  to  the  agree- 
ments, there  was  nothing  unlawful  in  thus  changing  the 
time  of  payment  of  the  debts.  And  the  debts  being  actual 
bona  fide  debts,  the  only  objection  which  the  other  creditors 
could  have  to  the  arrangement,  was,  that  the  arrangement 
gave  these  two  creditors.  Boon  and  Tuggle,  a  preference  to 
them.  And  this  is  an  objection  which  we  have  held,  as 
aforesaid,  not  to  be  good. 

We  think,  then,  that  this  arrangement  with  Boon,  and 
Tuggle,  and  Garmany,  (the  last  being  but  the  mere  surety  of 
Guild,)  was  not  void,  and  therefore,  that  the  injunction 
should  have  been  dissolved  also,  as  to  them. 

Hence,  we  reverse  the  judgment  of  the  Court  below,  made 
on  the  motion  to  dissolve  the  injunction  granted  in  the  orig- 
inal bill.  We  reverse  it  so  far  as  it  holds  up  the  injunction 
against  these  defendants,  Alexander,  Boon,  Tuggle,  and 
Garmany. 

Another  point  was  presented  by  the  counsel  for  the  plain- 
tifis  in  error;  viz:  that  the  Court  below  erred  in  ordering  the 
bill  and  cross  bill  to  be  tried  together,  although  the  answers 
of  some  of  the  defendants  were  not  in. 

We  hardly  think  this  was  the  order.  It  is  not  certain  from 
the  transcript,  whether  it  was  or  not 

We  merely  say,  therefore,  that  a  case  in  equity  is  not  in  or- 
der to  be  tried  whilst  the  bill  remains  unanswered  as  to  any 
material  defendant,  unless  the  bill  has  been  taken  for  con- 
fessed against  him,  or  some  special  reason  exists,  for  the  case 
to  be  so  tried. 

Judgment  reversed. 
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ADMINISTRATORS  AND  EXECUTORS. 

1.  The  letters  testamentary  granted  to  an  executor  hav- 
ing been  revoked,  and  an  intestacy  declared  by  the 
Ordinary  on  account  of  the  birth  of  a  posthumas  child 
unprovided  for  by  the  will ;  and  an  appeal  entered, 
which  was  subsequently  dismissed: 

Held,  That  the  intermediate  acts  pending  the  appeal 
were  void.     Thompson  et  al,  vs.  Knight  et  al,     -      -  391> 

2.  A  purchase  by  an  administrator  at  his  own  sale,  is 
good,  at  least,  until  it  has  been  repudiated  by  the 
heirs.     Mercer\vs.  Newsom  adm^r.        -        -        -       151 

3.  The  second  section  of  the  Act  of  1852,  "  to  regulate 
the  mode  of  sueing  the  bonds  of  executors,  adminis- 
trators, and  guardians,*'  is  merely  remedial,  and  there- 
fore, it  may  constitutionally  apply  to  cases  founded  on 
bonds  made  before  the  passage  of  the  act.    Johnson 

vs.  Koockogej/j -  183 

4.  Executors  are  tnistees,  and  are  amenable  to  a  Court 
of  Chancery,  for  the  faithful  discharge  of  their  trust. 
Chancery  has  a  concurrent  jurisdiction  with  the  Or- 
dinary in  holding  them  to  security  or  removing  them. 
Johns  vs.  Johns  ct  al.y 31 

5.  If  executors  find  property  with  their  testators,  be- 
longing to  a4hird  person,  they  may  surrender  it  with- 
out suit,  but  in  many  cases  for  their  own  security,  it 
would  be  wisest  to  suffer  a  suit.    Ibid. 
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6.  The  Court  ought  to  look  with  much  scrutiny  into  a 
bill  for  the  removal  of  executors.  They  ought  not  to 
be  removed  for  slight  causes,  nor  solely  on  the  ground 
of  poverty.    Ibid. 

7.  Those  who  are  entitled  to  repudiate  a  sale  made  by 
an  administrator  to  himself,  must  elect  to  do  so  with- 
in a  reasonable  time.  Flanders  et  aL  vs.  Flanders 
adm^r.        -  -------       249 

d.  When  application  is  made  to  the  Court  for  a  citation 
to  issue^  calling  on  the  executor  to  prove  the  will  in 
solemn  form^  a  prima  facie  case  must  be  made,  sup- 
ported by  the  affidavit  of  the  party.  fVdlker  vs.  Per- 
ryman  et  aL  -----     $09 

9.  In  a  proceeding  for  the  probate  of  a  will,  the  execu- 
tor is  not  the  representative  of  the  heirs  at  law.  Nei- 
ther is  he  the  pdt$  principalis  of  the  l^tees  named 
in  the  will,  unless  their  interest  as  legatees  is  para- 
mount to  their  interest  as  heirs.     Ibid. 

10.  A.  qualified  as  the  executrix  of  the  will  of  her  de- 
ceased husband,  and  proceeded  to  execute  it ;  and  thus 
admitted  it  to  be  his  will.  The  other  legatees  did  not 
act,  in  any  way,  on  this  admission.  She  moved  to 
set  aside  the  probate  of  the  will. 

Heldj  That  her  admission  did  not  conclude  her  from 
making  the  motion.     Gait  her  et  aL  vs.  Gait  her.  521 

11.  A  motion  by  the  executor  to  set  aside  a  probate,  is 
not  the  same  thing,  as  an  application  by  the  executor, 
for  leave  to  renounce  the  execution  of  the  will.     Ibid. 

« 

12.  A  judgment  admitting  a  will  to  probate  in  common 
form,  does  not  estop  the  executor  from  moving  to  have 
the  probate  set  aside,  and  the  will  declared  null.     Ibid. 
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13.  The  widow  of  A.,  who  died  childless,  qualified  as 
his  executrix.  The  will  gave  her  the  whole  property 
for  her  life.  She  moved  to  set  aside  the  probate,  wiih- 
out  having  "  surrendered  or  returned  the  legacy  y^  she 
took  under  the  probate. 

Held,  That  she  might  make  the  motion,  notwithstand- 
ing the  failure  to  make  such  surrender.     Ibid. 

14.  When  a  claim  has  been  interposed  to  prevent  a  sale 
by  an  executor,  and  the  executor  has  tendered  an  issue, 
he  may  withdraw  such  issue,  and  dismiss  the  case, 
and  do  so  against  the  consent  of  the  claimant  •^u//* 
vian  V8  ^ultmany      -  -  -  -  -211 

15.  Ejectment  brought  by  an  administrator  at  the  in- 
stance of  persons  not  in  privity  with  him,  in  order  to 
give  them  the  use  of  the  intestate's  title  to  the  land, 
they  having  no  title  of  their  own,  will  be  enjoined  at 
the  instance  of  the  person  in  possession.  Pierce  vs. 
Jones.  ...-.-   374 

ADVANCEMENTS. 

1.  An  advancement  to  the  parent  is  an  advancement 
to  the  child.  Therefore,  when  a  testator  who  has  made 
advancements  to  a  deceased  child,  says  in  his  will,  that 
the  children  of  that  child,  are  to  account  for  advance- 
ments made  to  them,  he  says  in  law,  that  they  are  to 
account  for  the  advancements  made  to  that  child, 
their  parent.     West  et  al.  ex* or  vs.  Bolton  et  al.  531 

2.  The  sayings  of  a  testator,  to  the  eflfect,  that  certain 
notes,  &c.,  on  a  son-in-law,  represented  advancements 
made  by  him  to  that  son-in-law,  are  sayings  against 
the  testator's  interest,  and  this,  although  the  notes,  may 
be  out  of  date.  They  are  therefore,  admissible  as  evi- 
dence against  the  representations  of  that  son-in-law. 
Ibid. 
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3.  That  a  person  takes  notes,  &c.y  for  the  money  advan- 
ced to  son-in-law,  raises  a  presumption,  that  he  in- 
tends a  loan  and  not  an  advancement;  but  this  is  a 
presumption  subject  to  be  rebutted.    Ibid. 

AFFIDAVIT. 

See  ne  exeat.    Also  see  Adm^rs  and  Ex*orSy  8. 

AGENT. 
See  Practice  in  Chancery ^  1. 

ALIMONY. 

In  a  suit  for  divorce,  against  the  husband,  an  order  was 
made,  requiring  him  to  pay  the  wife,  a  certain  sum, 
as  a  lee  to  her  counsel,  and  certain  monthly  sums,  as 
alimony  for  herself;  he  failed  to  pay  her  SLnyihingy 
and  a  rule  was  taken  against  him,  requiring  him  to 
show  cause,  why  he  should  not  be  committed  for  a 
contempt;  he  showed,  for  cause,  the  state  of  his  pecu- 
niary means;  and  the  state  of  his  bodily  health.  The 
state  of  these  was  such,  as  to  make  it  apparent,  that 
the  sums  required  of  him  by  the  order,  were  too  large. 
The  Court  made  the  nile  absolute,  //e/rf,  that  instead 
of  doing  this,  the  Court  ought  to  have  reduced  the 
sums  required  of  the  husband,  in  the  order.  Pinckard 
vs.  Pinckard  J  -  -  -  -  -  2S( 

AMENDMENT. 

See  Certiorariy  5. 

AMERICAN  COLONIZATION  SOCIETY. 

By  its  charter,  the  American  Colonization  Society  is  au- 
thorized and  empowered  to  receive  property  by  bequest 
or  otherwise,  and  to  use  or  dispose  of  it,  at  its  discre- 
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tion,  ^  for  the  purpose  of  colonizing,  with  their  own 
consent,  in  Africa,  the  free  people  of  color  residing  in 
the  United  States ;  and  for  no  other  purpose  whatever.^* 
Francis  Gideon  bequeathed,  by  his  will,  to  the  Socie- 
ty, "all  of  his  slaves,  for  the  purpose  of  sending  them 
to  Liberia,  in  Africa." 

Held,  That  the  Society  was  incompetent  to  take  the  pro- 
perty under  their  charter. 

Could  the  trust  be  executed  by  another?     Quere. 

Can  the  American  Colonizatiou  Society  maintain  a  suit 
in  the  Courts  of  Georgia  ?  Quere,  American  Col- 
onization Society  vs.  Gartrell,  adm^r,  -  -  448 

ANCIENT  DOCUMENT. 

See  Husband  and  Wife^  6. 

APPEAL. 

The  letters  testamentary  granted  to  an  executor  having 
been  revoked,  and  an  intestacy  declared  by  the  Ordi- 
nary on  account  of  the  birth  of  a  posthumas  child 
unprovided  for  by  the  will;  and  an  appeal  entered, 
which  was  subsequently  dismissed: 

Held,  That  the  intermediate  acts  pending  the  appeal 
were  void.     Thompson  et  al.  vs.  Knight  et  aL,  399 

See  Wills  6. 

ASSIGNEE. 
See  Practice  in  Chancery  2. 

ATTORNEY. 

See  Injunction  2, 

BAIL. 

See  Scire  facias,  1  and  2. 
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BILLS  OF  EXCEPTIONS. 

It  is  better  that  the  grounds  of  exception  to  a  decisioD, 
should  be  stated  to  the  Court  making  the  decision,  at 
the  time  of  the  decision,  or  at  some  time  afterwards, 
before  the  decision  has  passed  beyond  the  reach  of 
that  Court;  but,  still,  it  cannot  be  said,  that  if  there  is 
a  failure  to  state  grounds  of  exception,  in  that  Court, 
the  right  of  stating  grounds  of  exception,  in  the  revi- 
sing Court,  is  lost,  unless  the  grounds  consist  of  mat- 
ters that  are  waiveable.     Brock  vs.  The  Si  ate.     -         371 

BONDS. 


,« 


See  Executors  and  Jldrninistratorsy  3. 

See  Evidence  J  2. 

BILL  OF  EXCHANGE. 

A  suit  at  law  will  not  lie  on  a  draft  at  the  instance  of 
the  acceptors  against  the  drawers,  still  it  may  be  set 
out  by  way  of  inducement  to  the  action.  7\imer  vs. 
Ttiompson,  Kendrick  fy  Co.  -  -  .49 

CERTIORARI. 

1.  The  54lh  section  of  the  Judiciary  Act  of  1799,  does 
not  apply  to  cases  in  which  the  error  complained  of, 
is  matter  of  record.  Such  cases  are  governed  by  the 
law  applicable  to  them,  in  force,  at  the  adoption  of 

the  Constitution  of  the  State.    Davis  vs.  Rogers.  360 

2.  When  a  petition  for  a  certiorari  has  been  filed  with 
the  Clerk,  and  the  evidence  makes  it  doubtful  wheth- 
er or  not  the  writ  of  certiorari  has  been  annexed,  the 
certiorari  should  not  be  dismissed,  especially  where 
an  order  has  been  taken  without  objection  for  the  Ma- 
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gistrates  to  answer  over,  and  the  case  h^s  been  pend- 
ing in  Court  until  the  six  months  have  elapsed,  with- 
in which  another  certiorari  could  have  issued.  Spen- 
cer vs,  OilL  .  -  -  -  -  8 

3.  A  certiorari  will  lie  from  the  decision  of  the  Justices, 
in  a  forcible  entry  and  detainer  proceedings.  Mc- 
Donald et  ai,  vs.  Cousins.  -  -  -        287 

4.  In  such  cases,  it  is  the  constitutional  writ  of  certio- 
rari which  goes  against  an  inferior  judicatory,  and  not 
the  statutory  writ  provided  by  the  act  of  1850.    Ibid. 

5.  When  the  Justices  have  answered,  and  the  facts  are 
admitted  before  the  Court,  it  is  allowable  to  amend  the 
writ  by  adding  the  mandate,  nunc  pro  tunc.    Ibid. 

CHARGE  OF  THE  COURT. 

1.  It  is  not  error  in  the  Court  in  its  charge  to  the  jury 
to  state,  that  certain  portion  of  the  testimony,  the  ad- 
missibility of  which  was  objected  to,  during  the  pro- 
gress of  the  trial,  was  comptieni  proof;  leaving  its 
sufficiency  to  be  passed  upon  by  them.  Carrollvs. 
Roberts.  .--...  492 

2.  The  presiding  Judge  may  refer  to  the  answer  a  wit- 
ness gives  to  a  question,  laying  a  foundation  to  im- 
peach him,  the  Court  not  remembering  and  the  coun- 
sel disagreeing  as  to  the  answer.    Ivey  vs.  The  State.    576 

3.  The  Court  may  charge  the  jury  as  to  the  force  and 
effect  of  circumstantial  evidence.    Ibid. 

4.  C.  was  indicted  and  fined,  for  an  assault  and  battery. 
He  was  also  sued  for  the  same  assault  and  battery. 
On  the  trial  of  the  civil  suit,  he  gave  in  evidence,  the 
record  of  bis  conviction   and  fine,  in  order  to  protect 
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himself  against  the  payment  of  ^^exemplary  damages.'' 
The  Court  charged,  that  this  conviction  and  fine  did 
not  protect  him  in  any  degree,  from  such  damages. 
Held,  That  this  charge  was  erroneous.     Cherry  vs.  Mo- 
Call,  -  -  .  -  -  -194 

CIRCUIT  COURT  OF  THE  UNITED  STATES. 

See  PI.  4*  Pr.  10. 

CLAIM. 

When  a  claim  has  been  interposed  to  prevent  a  sale  by 

^  an  executor,  and  the  executor  has  tendered  an  issue, 

w  he  may  withdraw  such  issue,  and  dismiss  the  case, 

and  do  so  against  the  consent  of  the  claimant    •4t/A- 

man  vs.  Jfultman,  -  -  -  *         211 

CLIENT. 

See  Injunction,  2. 

COLLATERAL  SECURITY. 

See  Promissory  note, 

CONSTITUTIONAL  LAW. 

1.  The  Act  of  1855,  "Id  authorize  the  county  of  Dough- 
erty to  aid  in  constructing  the  Georgia  and  Florida 
Railroad,  between  Albany  and  Americus,  or  any  other 
railroad  running  to  said  county,  by  the  subscription 
for  stock,  and  the  issue  of  bonds  therefor,  upon  a  vote 
of  the  citizens,'*  is  constitutional  Powers  et  aL  vs. 
The  Inferior  Court  of  Dougherty  county,  et  aL        -      65 

2.  The  title  of  the  Act  which  was  intended  to  be  a  codi- 
fication of  the  Penal  Law  of  this  State,  is  entitled  "An 
Act  to  amend,  reform  and  consolidate  the  Penal  Laws 
of  the  State  of  Georgia,"  and  an  Act  amenditig  any 
section  or  division  thereof,  referring  to  it  by  such  sec- 
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tion  and  division  ^of  the  Penal  Laws  of  this  State/'  is 
not  obnoxious  to  constitutional  objections.  Wheeler 
vs.  The  Statey 9 

3.  The  second  section  of  the  Act  of  1852,  ^Ho  regulate 
the  mode  of  suing  the  bonds  of  executors  and  admin- 
istrators, and  guardians''  is  merely  remedial,  and  there- 
fore it  may  constitutionally  apply  to  cases  founded  on 
bonds  made  before  the  passage  of  the  Act.    Johnson 

vs,  Koockoget/j  -  -  -  -  183 

4.  The  Constitution  of  the    United  States,  so  far  as  it 
inhibits  a  State  from  passing  a  law  impairing  the  obli- 
gation of  contracts,  applies  to  contracts  existing  at  the        9 
time  of  the  enactment  of  the  statute.     Baby  el  aL  vs. 
Boswellj  -  -  -  -  --51 

5.  The  part  of  the  constitution  which  says,  that  "trial 
by  jury  as  heretofore  used  in  this  State,  shall  remain 
inviolate,"  does  not  apply  to  the  case  of  a  tax  payer 
who  refuses  or  fails  to  pay  his  tax.  Harper  vs.  The 
Commissioners  of  the  Town  of  ElbertoUj        -         -     566 

See  Elbertony  Town  of,  3. 

CONTINUANCE. 

1.  A  continuance  will  not  be  granted  in  a  cause  where 
none  of  the  material  facts  necessary  for  that  purpose 

are  verified.     Bailey  vs.  Bamellyj  -  -        582 

2.  A  party  is  not  entitled  to  a  continuance  on  the 
ground  of  the  absence  of  certain  testimony,  unless  he 
has  taken  some  steps  to  procure  that  testimony.    Mc- 

G limes  vs.  Ale GinJies,  -  -  -  -  613 

Sec  Practice^  Crim.  2. 
See  Interrogatories,  4. 

42 
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CONTRACTS. 

1.  In  an  anti-nuptial  contract  between  husband  and 
wife^he  agreed  that  he  would  '^never,  after  marriage, 
either  in  the  life  or  after  the  death/'  of  the  wife,  either 
directly  or  indirectly,  for  himself,  or  for  any  of  his  heirs, 
lay  any  claim"  to  any  of  the  property  referred  to,  in 
the  contract;  he  further  agreed,  that  the  contract 
should  be  ^'taken  and  construed  most  liberally"  for 
the  wife. 
Htld^  That  what  the  husband  thus  agreed  to,  prevent- 
ed his  marital  rights  from  attaching  on  the  property ; 
,  that  the  property,  on  her  death,  went  to  her  next  of 
kin,  and  not  to  him  or  his  heirs.  Adams  vs,  Dickson, 
admW,  ----..  401 

2.  The  Constitution  of  the  United  States,  so  far  as  it 
inhibits  a  State  from  passing  a  law  impairing  the  obli- 
gation of  contracts,  applies  to  contracts  existing  at  the 

time  of  the  enactment  of  the  statute.    Roby  et  aL  vs. 
Boswelly  -  -  -  -  -  51 

3.  W.  &  Co.  addressed  to  their  agent  at  Apalachicola, 
an  order,  to  this  effect:  "You  will  please  ship  per 
Captain  Bowen's  barge,  as  follows  of  our  goods,  &c. : 
Mr.  Bo  wen  promises  to  take  the  goods  at  150  per 
cent,  on  printed  rates." 

Across  the  face  of  the  above  order,  is  written : 
"These  goods  to  be  shipped,  provided  Captain  Bowen 
can  make  arrangements  to  get  his  barge  towed  up  to 
Chattahoochee,  or  the  goods  shipped  up  there  by  a 
steamboat." 
Heldy  That  this  paper  was  void  as  a  contract,  for  the 
want  of  mutuality  of  obligation.  Bowen  vs.  TVake- 
field  fy  Co.,  -----         124 

DAMAGES. 
1.  Though  the  right  of  ingress  and  egress,  in  the  pro- 
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prietor  of  property  fronting  on  a  street,  be  impaired 
by  the  re-grading  thereof,  it  is  a  loss  in  the  nature  of 
consequential  damages,  and  the  remedy,  if  any j  is  by 
action  and  not  by  injunction.  Markham  vs.  Mayor 
and  Council  ofJltlanta^  -  -  -        -  402 

2.  Usually,  the  price  of  property  agreed  on  by  the  par- 
ties, is  the  best  evidence  of  its  value;  and  when  it 
turns  out  to  be  totally  worthless,  the  purchase  money 
with  interest,  is  a  fair  measure  of  damages.  If  the 
property  be  of  some  value,  the  difference  between  the 
price  paid  and  what  it  is  worth,  in  its  diseased  con- 
dition, will  constitute  the  nieasure  of  damages. 
Feiiginvs.  Beaslyy  -  -  -  -         17 

3.  Extraordinary  expenses,  as  for  medical  attendance, 
may  be  superadded  to  the  purchase  money,  or  taken 
into  account.     Ibid, 

4.  If  a  person  put  his  goods  on  another's  land  without 
the  other's  consent,  the  other  has  the  right  to  remove 
them,  but  he  must  exercise  the  right  so,  as  not  to  in- 
jure them  unnecessarily.     Orier  vs.    fVard,        -        145 

5.  If  in  such  case,  the  owner  of  the  goods  gets  them 
again,  the  amount  of  his  damages,  cannot  exceed  the 
actual  injury  to  the  goods,  and  the  expense  of  so  get- 
ting them  again.     Ibid. 

6.  Upon  the  party  who  is  the  plaintiff,  is,  in  general, 
the  onus  of  proving  the  amount  of  his  damage.    Ibid. 

7.  Five  hundred  dollars  is  not  excessive,  where  the 
crime  of  fornication  is  imputed  to  a  single  woman, 
provided  the  jury  believe  the  charge  to  be  false. 
Richardson  vs.  Roberts y  -  -  -        -    216 

8.  If  the  Court  trying  the  case,  does  not  consider  the 
damages  excessive,  any  other  Court  ought  to  be  cau- 
tious in  holding  them  so.    •AMins  vs.  WillianiSy         fi22 
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DEBTOR. 

1.  When  partners  liavea  setilement  and  division  of  the 
firm  effects,  and  subdivide  a  debt  due  the  concern, 
making  one  part  payable  to  one  of  the  members,  and 
the  other  to  the  other,  the  debtor  is  liable  under  pro- 
cess of  garnishment,  to  the  individual  creditorsof  one 
of  the  partners,  to  the  extent  of  his  indebtedness  to 
that   partner.      Mar/in  vs,  Kirksey  et  aL  -  164 

2.  A  debtor,  in  failing  circumstances,  and  his  surety  on 
a  debt  for  $1,000,  made  an  agreement  by  which  the 
surety  undertook  to  assume  the  debt,  in  consideration 
that  the  debtor  would  give  to  the  surety,  his,  the  debt- 
or's notes,  of  a  size  to  be  within  the  jurisdiction  of  a 
Magistrate's  Court,  for  the  amount  of  the  debt  The 
agreement  was  carried  out  and  the  notes  given  ;  the 
offect  of  which  was,  that  the  surety  would  be  enabled 
to  get  judgments  on  the  notes,  sooner  than  certain  of 
the  debtor's  other  creditors  could  get  judgments  on 
their  debts. 

Held,  That  the    agreement,   was,    nevertlieless,  valid. 
^ilexaniler  et  al.  vs\  Young,  -  -  -     616 

3.  A  debtor  in  failiuu  circumstaMces,  may  substitute 
his  small  notes  drawn  ''duo,^'  for  a  large  note,  not  due, 
and  thuspnt  the  rroditor  holding  that  debt,  in  a  condi- 
tion to  got  a  judgment  on  his  d^bt,  before  the  other 
creditors  can  obtain  judgments  on  theirs.     Ibid. 

DECEIT. 

1.  To  entitle  a  party  to  redress  for  an  alleged  deceit, 
he  must  show  both  fraud  and  damage.  Fraud  with- 
out damage,  or  damage  without  fraud,  will  not  do. 
Freeman  r.s.  McIJanie/,  -  -  -  -     354 

2.  An  action  of  deceit  may  lie,  notwithstanding  the 
seller  states  that  the  property  is  imsound  and  refuses  to 
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warrant  it  on  that  account ;  stilly  to  maintain  a  suit 
under  such  circumstances,  the  proof  of  fraud  should 
be  clear  and  unequivocal,  especially  where  the  pur- 
chaser enjoys  equal  opportunities  with  the  seller,  of 
judging  of  the  condition  of  the  property,  and  pays  a 
reduced  price  on  account  of  its  acknowledged  un- 
soundness.    TValton  vs.  Jordan,  -  -  420 

DEEDS. 

1.  When  there  are  two  deeds  to  the  same  land,  the 
younger  duly  recorded,  the  older  not,  possession  hy 
the  person  claiming  under  the  older  deed,  is  a  fact 
admissible  as  evidence  against  the  person  claiming 
under  the  younger  deed,  on  the  question,  whether  the 
latter  person  did  not  have  notice  of  the  older  deed,  at 
the  time  when  he  took  the  younger  deed.     JVyatt  ei 

uL  vs.  Elam  ei  al.,  -  -  -  -  20 1 

2.  Land  was  sold  at  Sheriff's  sale  as  the  father's.  The 
purchaser  conveyed  it  to  two  minor  sons  of  the  father. 
The  father  and  the  two  sons  took  and  held  joint  pos- 
session, under  this  conveyance.  Subsequently  ilie 
land  was  again  sold  at  Sheriff's  sale,  as  the  father's. 
The  second  purchaser,  after  the  lapse  of  as  much  as 
seven  years,  from  the  time  when  this  joint  possrssion 
in  the  father  and  the  two  sons  commenced,  sued  the 
father  and  the  two  sons,  for  the  land. 

Heldj  That  the  possession  of  the  two  sons  was  adverse 
to  the  purchaser.     Ibid. 

See  Sheriff  J  3. 

DEFENCE. 

1.  A  defence  which  can  be  set  up  only  in  equity,  is  not 
lost  by  not  being  set  up  at  law.     McCurry  vs.  Rubin- 

son  and  Wood.  -  -  -  -         -      321 

2.  Equity  will  not   set  aside  a  judgment,  to  give  the 
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defendant  the  benefit  of  a  defence  which  he  might 
have  had  at  law,  but  the  benefit  of  which  at  law,  he 
lost  by  his  own  negligence.     Vaughn  vs.  Fuller ^  366 

3.  When  a  slave  is  indicted,  the  master  is  not  bound 
to  employ  lawyers,  to  assist  in  the  slave's  defence. 
Lingo  vs.  Miller  and  Hilly  -  -  -     -  187 

See  New  Trialy  1. 

DELIVERY. 

1.  Delivery  is  essential  to  a  gift,  mortis  causa.  Single^ 
tonjex*ry  vs.  Cottony  ....    261 

2.  Where  an  actual  delivery  is  impossible,  from  the 
nature  of  the  case,  the  gift  may  be  manifested  by  writ- 
ing; but  even  this  is  a  relaxation  of  iho  ancient  rule 
upon  this  subject.    Ibid. 

3.  Saying  "I  give,"  without  an  act.  does  not  transfer  the 
property.     Ibid^ 

DEMURRER. 

A  petition,  for  a  mandamus  against  the  Justices  of  the 
Inferior  Court,  stated,  that  the  petitioner  had  rendered 
certain  services  to  the  county;  that  those  services 
were  worth  $1,500;  that  the  Justices  had  refused  to 
pay  him  the  01,500,  but  had  paid  him  $600.  To  this 
petition,  there  was  a  demurrer.  In  support  of  the  de- 
murrer, it  was*  insisted,  1st  that  the  sum  demanded 
was  uncertain ;  and  2dly,  that  what  was  the  value  of 
the  services,  had  been  decided  by  the  Justices,  sitting 
as  a  Court. 

Held,  That  the  statements  of  the  petition,  being  to  be 
taken  as  true,  were  such  as  not  to  authorize  the  as- 
sumption of  either  of  these  positions.  Justices  Inf. 
Court  vs.  Feldcr  -  -  -  -  -  2 It 
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DEVISE. 


A  bequest  in  the  following  words,  ^^also  notes  to  the 
amount  of  sixteen  hundred  dollars  on  .M.  N.  Eille* 
brew,  Geoi^e  W.  Collier,-  securety,  for  the  purpose  of 
purchasing  a  plantation  for  the  use  of  Martha  Smith, 
&C.,"  is  not  a  specific  legacy,  and  is  not  adeemed  by 
the  sale  and  transfer  of  the  notes,  by  the  testator  in 
his  life  time.     Smith  et  aL  vs.  Ex^rs  of  Smithy        -      £1 

DIVOHCE. 

See  Alimony. 

EJECTMENT. 

1.  Ejectment  brought  by  an  administrator,  at  the  in- 
stance of  persons  not  in  privity  with  him,  in  order  to 
give  them  the  use  of  the  intestate's  title  to  the  land, 
they  having  no  title  of  their  own,  will  be  enj()ined  at 
the  instance  of  the  person  in   possession.    Pierce  vs. 

id.  When  there  are  two  deeds  to  the  same  land,  the 
younger  duly  recorded,  the  older  noty  possession  by 
the  person  claiming  under  the  older  deed,  is  a  fact 
admissible  as  evidence,  against  the  person  claiming 
under  the  younger  deeei,  on  the  question,  whether  the 
latter  person  did  not  have  notice  of  the  older  deed,  at 
the  time  when  he  took  the  younger  deed.  TVyatt  et 
al.  vs.  Elam  et  aL,  -  -  -  -      -  201 

3.  Land  was  sold  at  Sheriff's  sale  as  the  father's.  The 
purchaser  conveyed  it  to  two  minor  sons  of  the  father 
The  father  and  the  two  sons  took  and  held  joint  pos- 
session, under  this  conveyance.  Subsequently,  the 
land  was  again  sold  at  Sheriff's  sale,  as  the  father's. 
The  second  purchaser,  after  the  lapse  of  as  much  as 
seven  years,  from  the  time  when  this  joint  possession 
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in  the  father  and  the  two  sons  commenced,  sued  the 
father  and  two  sons,  for  the  land. 
Held,  That  the  possession. of   the  two  sons  was    ad^ 
verse  to  the  purchaser.     Ibid. 

4.  In  an  ejectment,  it  became  a  question,  whether  a 
■  purchase,  of  the  land,  by  the  tenant's  husband,  from 
one  of  the  lessors  of  the  plaintiff,  had  not  been  rescin- 
ded ;  and  the  plaintiff  offered  evidence  to  show,  that 
a  bond  was  once  made  by  that  lessor  to  the  tenant's 
husband,  with  conditions,  that  he  should  make  titles 
to  the  land  in  suit,  to  the  husband,  on  being  paid  cer- 
tain sums ;  and  to  show,  that  this  bond  was  in  the 
possession  of  such  lessor. 
Heldy  That  the  evidence  was  admissible.  Hanby  and 
Doss  vs.  Tucker,  -  -  -  -       -    132 

See  Chrantj  2. 

ELECTION. 

See  Sheri^y  6. 

ELBERTON,  TOWN  OF, 

1.  A  tax  ordinance  of  the  town  of  Elberton,  declared 
that  the  property  on  wliich  the  tax  waste  be  assessed, 
was  to  be  the  property  which  the  person  taxed,  had 
at  the  time  when  called  on   for  his  tax. 

Held,  That  this  ordiuance  was  valid.     Harper  vs.  The 
Commissioners  of  the  Town  oj  Elberton,  -  566 

2.  The  power  of  the  town  of  Elberton  to  tax,  extends 
to  debts.     Ibid. 

3.  The  charter  of  the  town  of  Elberton,  originated  in 
the  Senate,  and  yet,  it  is  not  in  conflict  with  the  16th 
section  of  the  1st  article  of  the  Constitution,  although 
among  the  corporate  powers,  which  such  charter  con- 
fers on  the  town,  is  the  power  to  tax  the  towns- 
people.    Ibid. 
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EVIDENCE. 

1.  When  an  offence  is  tried  upon  an  indictment,  foun- 
ded upon  the  special  presentment  of  the  grand  jury,  it 
is  not  indispensably  necessary  that  the  presentment 
should  be  read  to  the  jury  as  a  part  of  the  proof  in  the 
case.     Hatcher  vs.  The  States  ...   307 

2.  The  admissions  made  by  the  obUgee  in  bond, wheth- 
er containing  words  of  negotiability,  or  not,  if  made 
after  the  assignment  of  the  bond,  and  after  notice  of 
the  assignment  communicated  to  the  obligor,  are  not 
admissible  in  the  evidence  for  the  obligor,  against  the 
assignee.     Patrick  vs.  McWillianiSy  -  -       34S 

3.  In  an  action  of  trover  by  the  administrator  of  the 
wife,  against  one  claiming  under  the  husband  who 
was  dead,  the  plaintiff  offered  in  evidence,  as  an  an- 
cient document,  a  writing  having  subscribed  to  it,  the 
names  of  the  husband  and  the  wife ;  the  writing  rela- 
ted  to  her  negroes,  and  was  more  than  thirty  years 
old ;  it  was  found  among  the  papers  of  the  husband 
after  his  death;  it  had  been  delivered  to  him,  by  a  per- 
son to  whom  it  had  been  committed  by  the  wife,  that 
that  person  might  get  it  recorded;  the  wife  at  a  time 
when  the  husband  was  about  selling  some  of  the  negroes 
asserted  in  his  presence,  the  existence  of  a  marriage 
contract,  and  he  did  not  deny  the  assertion. 

Heldy  That  the  writing  was  admissible  in  evidence,  as 
an  ancient  document,     •^dams  vs.  Dickson y  adm^ry      40  6 

4.  Where  the  only  witness  in  the  case,  testifies  falsely 
to  a  leading  fact,  respecting  which  there  could  be  no 
mistake  or  misapprehension,  being  corroborated  by 
another  witness  or  circumstances,  as  to  immaterial 
matters,  will  not  restore  the  witness  to  credit,  or  to  au- 
thorize a  conviction  upon  the  evidence  of  that  single 

witness.     Smith  vs.  The  State,  -  -  297 

5.  In  ejectment,  the  plaintiff  showed  a  grant  to  Elias 
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NickSy  and  a  deed  from  Eli  Nicks,  and  introduced  pa- 
rol evidence  tending  to  8hov,  that  the  Elias  Nicks  of 
the  grant  and  the  Eli  Nicks  of  the  deed,  were  one  and 
the  same  person. 
Hfldj  That  this  was  legal  evidence.  Henderson  vs. 
Hackneyj  -  ...  -  383 

6.  The  representations  of  a  negro  as  to  his  symptoms, 
made  to  the  physician  during  his  medical  examina- 
tion, are  competent  testimony.     Feagin  vs,  Beasley,        17 

7.  When  a  writing  is  such,  that  something  more  than 
what  is  expressed  by  it,  is  to  be  implied  from  it,  parol 
evidence  of  any  thing  not  inconsistent  with  that  unex- 
pressed something,  is  admissible.  McMahan  ys.  T)/- 
sofiy  ------         45 

8.  A  confession  may  be  such  that  a  jury  will  be  at  lib- 
erty to  believe  a  part  of  it,  and  to  disbelieve  a  parr  of 

it     Licell  V9.  The  Slate,  -  -  .  57 

9.  A  witness  may  be  discredited  as  to  a  particular  fact, 
and  yet  believed  as  to  others,  provided  he  be  sustain- 
ed by  corroborating  proof.     Richardson  vs.  Roberts^      216 

10.  A  charge  that  the  plaintiff  has  had  a  bastard  child 
by  a  particular  person,  and  is  kept  by  him  for  his  own 
use,  cannot  be  .met  and  supported  by  proof  as  to  the 
neighborhood  tumor  or  reputation  upon  these  matters. 
Ibid. 

11.  When  there  are  two  deeds  to  the  same  land,  the 
younger  duly  recorded,  the  o\AQxno\,possessio7ihY  the 
person  claiming  under  the  older  deed,  is  a  fact  admis- 
sible as  evidence,  against  the  person  claiming  under 
the  younger  deed,  on  the  question,  whether  the  latter 
person  did  not  have  notice  of  the  older  deed,  at  the 
time  when  he  took  the  younger  deed.     fVyatl   ct  aL, 

vs.  Elam  tt  aL  -  -  -  -  201 
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12.  Before  the  sayings  of  one  person  should  be  received 
in  evidence  against  another,  it  ought  to  have  become 
clear  beyond  a  reasonable  dnubt,  that  the  other  claims 
under  him,  or  bears  to  him  some  relation  of  privity. 
Jiiken  vs,  CatOj  -  -  -  -  154 

13.  When  a  witness  is  called  and  examined  even  to  on- 
ly a  formal  point,  by  one  party,  the  other  party  has  the 
right  to  cross-examine  him  as  to  all  points.    Ibid. 

14.  A  son-in-law  brought  trover  against  the"  mother-in- 
law  for  a  slave  which  he  claimed  as  a  gift  to  his  wife 
from  the  deceased  father-in-law. 

Held,  That  a  son  of  the  deceased  father-in-law,  had  no 
interest  in4he  suit,  and  was,  therefore,  competent  to 
testify  for  the  mother-in-law.    Ibid, 

1 5.  In  an  ejectment,  it  became  a  question,  whether  a  pur- 
chase, of  the  land,  by  the  tenant's  husband,  from  one 
of  the  lessors  of  the  plaintiff,  had  not  been  rescinded; 
and  the  plaintilf  offered  evidence,  to  show,  that  a  bond 
was  once  made  by  that  lessor  to  the  tenant's  husband^ 
with  conditions,  that  he  should  make  titles  to  the 
land  in  suit  to  the  husband,  on  being  paid  certain 
sums;  and  to  show  that  this  bond  was  in  the  posses- 
sion of  such  lessor. 

Held  J  That  the  evidence  was  admissible.  Hanby  and 
Doss  vs.  Tucker y  -  -  -  .  -  132 

16.  In  slander,  evidence  of  the  speaking  of  other  words 
than  those  declared  on,  but  words  like  those,  is  admis- 
sible, though  such  speaking  may  have  taken  place, 
before  the  speaking  of  those  declared  on.  ^dkins  vs. 
Williams,  •  -  .  .  .  222 

17.  Adeed  manumitting  a  slave, executed  in  the  State  of 
New  Jersey  under  the  laws  thereof, good  and  valid  on 
the  face  of  it,  is  admissible  in  evidence,  and  whether 
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it  was  a  part  of  a  proceeding  violative  of  the  laws  of 
Greorgia,  and  depending  on  other  evidence,  in  a  ques> 
tion  for  the  jury.     Candler  vs.  Haminond^  -  493 

18.  The  attesting  witness  of  a  deed  of  mortgage  swore 
that  he  was  a"  subscribing  witness  to  the  mortgage; 
that  he  saw  the  maker  of  the  same  assign  it;  and  also 
saw  the  other  subscribing  witnesses  assign  it." 

Heldj  That  the  probate  was  insufficient  to  admit  the 
mortgage  to  record.     Stcmley  vs.  Suggs  et  al.j  -  187 

19.  If  a  witness  swear  wilfully  and  knowingly  false, 
even  to  a  collateral  fact,  his  testimony  ought  to  be  re- 
jected entirely,  unless  it  be  so  corroborated  by  circum- 
stances or  other  un impeached  evidence  as  to  be  irre- 
sistible.    Tveyvs,  The  St  at  e^  -  -  -     576 

20.  A  blacksmith's  books  proven  in  the  usual  way,  are 
admissible  in  evidence,  notwithstanding  a  portion  of 
the  items  were  charged  in  the  defendant's  account, 
upon  the  report  of  the  slave  who  performed  the  work. 
Bailey  vs,  Barnellyj  .... 


21.  When  shop  books  are  proven  in  the  method  pre- 
scribed by  the  rules  of  evidence  and  their  probity  es- 
tablished by  customers  of  long  standing,  no  other  ali- 
unde proof  will  be  required  as  to  the  reasonableness 
of  the  charges;  that  may  be  inferred  from  an  inspec- 
tion of  the  books  themselves,  and  other  circumstances. 
Ibid, 

See  Promissory  notes,  2. 

See  Presentme7it, 

See  Privily.  1 

See  ^Advancements.  3 

See  Partners  aiid  Partnership.  1. 
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See  Delivery,  2. 

EXEMPTION. 

Tlie  exemption  extended  by  law,  from  road,  patrol,  and 
jury  duties,  to  the  Columbus  Guards  and  other  volun- 
teer corps,  in  the  city  of  Columbus,  does  not  include 
honorary  members.     Stewart  vs.  The  St  ate  ^  -      181 

FI.  FA. 

A.  and  B.  had  each  a  Ji.  fa.  against  C,  A*s  being  the 
older.  The  attorney  of  A.,  C,  D.,  andE.  agreed  that  E. 
should  advance  to  stich  attorney,  for  A.,  the  amount 
due  on  A's  Ji,  fa ;  that  such  attorney  should  procure 
a  transfer  of  the  Ji.  fa,y  from  A.  to  D.;  and  that  C, 
with  D.  as  his  surety,  should  sign  a  note  to  E.,  for  the 
money  so  advanced  to  A*s  attorney.  All  this  was 
done.  Subsetjuently,  D.  paid  up  the  note  given  by 
him  and  C.  to  E.  Things  being  thus,  B's  Ji,  fa. 
brought  money  into  Court. 

Ilehty  That  D.,  as  transferree  of  A^s f.fa.y  was  entitled 
to  *  priority  of  payment  out  of  that  money,  over  B. 
Marshall  vs.  Mc Griff,  ...  473 

See  Notice,  1. 

FINES. 

Sec  SheriJir,  4. 

See  Practice,  Crim.,  (>. 

GARNISHMENT. 

Tlie  plaintiff  cannot  have  judgment  against  the  garni- 
slieeiuntil^he  has  had  judgment  against  the  defendant. 
llousemansSi'  Co.jVs.  Heilbron,  -  -  186 

See  Debtor,  1. 
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GIFT. 

See  Delivery y  1,  2  and  3. 
See  Trustee  and  Trusts^  4. 

GRANT. 

1.  Under  a  grant  to  the  orphans  of  A.,  who  had  but  a 
single  orphan,  that  orphan  will  take,  ^iverit  vs. 
Jileam,  .....  382 

2.  In  an  action  of  ejectment,  a  demise  was  laid  to  Tho- 
mas Brady,  and  to  support  his  title,  the  plaintiff  of- 
fered in  evidence,  a  copy  grant  from  the  State  to  Tho- 
mas Braddy. 

Heldf  That  the  evidence  was  strongly  and  decidedly  in 
favor  of  the  identity  of  the  lessee  and  the  grantee; 
they  were  one  and  the  same  person.  Dickerson  vs. 
Bradj/j  .....  lei 

3.  At  the  draw  and  before  the  grant,  the  equitable  title  is 
in  the  drawer,  and  the  legal  title  is  in  the  State  for  the 
use  of  the  drawer  on  his  payment  of  the  grant  fee. 
This  eqitable  title  is  transferable;  when  transferred, 
the  legal  title  in  the  State,  becomes alegal  title  for  the 
use  of  the  transferree  on  the  payment  of  the  grant  fee. 
Consequently,  on  the  issuing  of  ihe  grant  to  the  draw- 
er, the  legal  title  passes  through  him  without  stop,  in- 
to the  transferree,  by  virtue  of  the  statute  of  uses. 
Henderson  vs.  Hackney^  -  -  -  333 

GUARDIAN  AND  WARD. 

A  guardian  residing  out  of  the  jurisdiction  in  which  the 
property  of  his  ward  is  situated,  may  sustain  a  bill  to 
have  an  allowance  for  past  expenses,  and  a  decree, 
that  sums  suitable  to  the  circumstances  of  his  wards 
shall  at  stated  periods,  be  deposited  in  Court,  at   his 
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disposal,  for  their  future  maintenance  and  education. 
Ponder  ea?or  w.  Foxier  guardian^  -  489 

HEIRS. 

The  judgment  in  a  propounding  for  probate,  does  not 
bind  an  heir  who  was  not  a  party  to  the  proceeding, 
and  who  had  no  knowledge  of  the  proceeding.  Barks^ 
dale  vs.  Hopkins  and  wife  etaL^  -  -  332 

See  Practice  in  Chancery^  1  and  2. 

See  Privity y  3. 

HUSBAND  AND  WIFE. 

1.  The  Act  of  1845,  '^  to  change  and  point  out  the  mode 
of  inheritance,  in  certain  cases  therein  mentioned,'' 
divests  no  right  of  a, /eme-sokj  who  before  the  passing 
oftheAct,  was  entitled  to  property  by  inheritance. 
The  property  vests  in  her.    Robyet  al  vs.  Boswell^        51 

2.  The  marital  rights  of  a  husband  who,  after  the  pass- 
ing of  the  Act  of  1845,  intermarries  with  a  lady  having 
a  child  by  a  former  marriage,  and  who  is  entitled  to 
property  by  inheritance  from  a  father  who  died  ante- 
rior to  the  passage  of  that  Act,  are  regulated  by  that 
Act,  and  attach  to  the  part  only  to  which  the  wife 
would  be  entitled  under  its  provisions.    Ibid. 

3.  The  husband,being  heir  to  his  wife, may  convey  her 
interest  in  her  father's  estate,  and  equity  will  decree 

its  payment  to  the  assignee.     Moore  vs.  Gleaton,  142 

4.  The  wife's  "  chattels  personal  in  possession"  vest 
absolutely  in  the  husband  on  the  marriage.  Pope  and 
tvi/evs.  Tucker^  .  -  -  -  484 

5.  J.  F.  conveyed  five  slaves  to  certain  persons  to  be 
held  ^  in  trust  for,  and  for  the  use,  support,  benefit, 
maintenance  and  enjoyment  of  his  daughter  V.  B.  A«, 
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and  her  children,  but  should  his  daughter  die,  leaving 
no  child  or  children ;  or,  having  child  or  children,  if 
it  or  they  die  in  minority,  the  trust  was  to  cease  and 
the  conveyance  to  become  null  and  void.  The  daugh- 
ter, V.  B.  A.,  had  a  daughter,  who  intermarried  with 
G.  M.  N.,  who  had  a  child  and  died  in  the  lifetime  of 
her  mother,  V.  B.  A.,  but  did  not  die  in  minority.  V. 
B.  A.  subsequently  died,  leaving  a  husband,  who  is 
sued  for  the  slaveirand  their  increase. 

Held^  That  inasmuch  as  V.  B.  A.  had  a  child  who  did 
not  die  in  minority,  the  property  became  absolute  in 
that  child  and  her  mother  on  its  attaining  the  age  of 
twenty-one  years. 

Held,  alsOf  That  the  marital  rights  of  their  respective 
husbands  attached  to  their  respective  interests  in  the 
property,    ^skew  vs,  Nolan  adm^r^eialj  -  509 

G.  In  an  action  of  trover  by  the  administrator  of  the 
wife,  against  one  claiming  under  the  husband  who 
was  dead,  the  plainiiflf  offered  in  evidence,  as  an  an- 
cient document,  a  writing  having  subscribed  to  it,  the 
names  of  the  husband  and  the  wife;  the  writing  rela- 
ted to  her  negroes,  and  was   more  than  thirty  years 
old;  it  was  found   among  the  papers  of  the  husband 
after  his  death  5  it  had  been  delivered  to   him,  by  a 
l^erson  to  whom  it  had  been  committed  by   the  wife, 
that  that  person  might  get  it  recorded  ;  the  wife  at  a 
time  when  the  husband  was  about  sellingsome  of  the 
negroes,  asserted  in  his  presence,  the  existence  of  a 
marriage  contract  and  he  did  not  deny  the  assertion. 
Held,  That  the  writing  was  admissible  in  evidence,   as 
an  ancient  document.     Adams  vs.  Dickson  adrn^r,        406 

7.  In  an  anti-nnptial  contract  between   husband  and 

wife,  he  agreed  that  he  would  "never,  after  marriage, 

.    either  in  the  life,  or  after  the  death."  of  the  wife,  either 

directly  or  indirectly,  for  himself,  or  for  any   of  his 

heirs,  lay  any  claim"  to  any  of  the  property  referred 
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to,  in  the  contract :  he  farther  agreed,  that  the  eon« 
tract  should  be  **  taken  and  construed  most  liberally*' 
for  the  wife. 
HeUy  That  what  the  husband  thus  agreed  to,  prevented 
his  marital  rights  from  attaching  on  the  property ; 
that  the  property,  on  her  death,  went  to  her  next  of 
kin,  and  not  to  him,  or  to  his  heirs.    Ibid. 

INDUCEMENT. 

1.  A  suit  at  law  will  not  lie  on  a  draft  at  the  instance  of 
the  acceptors  against  the  drawers,  still  it  may  be  set 
out  by  way  of  inducement  to  the  action.  Turner  or. 
Thompson,  Kendrick  4*  Co.,  -  -  49 

INHERITANCE. 

See  Husband  and  fTifiSf  I  and  2. 

INJUNCTION. 

1.  Where  an  injunction  has  been  granted  to  stay  the 
collection  of  a  judgment  at  law  on  the  ground,  that  the 
judgment  was  for  too  much,  and  the  defendant  admits 
by  his  answer  that  a  mistake  was  made,  and  credits 
his  debt  for  the  amount,  but  swears  positively  that  the 
balance  is  justly  due,  the  injunction  will  be  dissolved, 
there  being  no  special  reason  assignedjwhy  it  should 

be  retained  till  the  hearing.    Rodahan  vs.  Driver,         358 

2.  The  clients  of  a  practicing  attorney  who  is  elected  to 
the  bench,  must  look  to  theirjown^cases,  and  the  sim- 
ple announcement  of  the  Court,  that  no  cause  will  be 
tried,  in  which  he  was  employed,  will  not  entitle  a 
party  to  an  injunction,  if  he  had  no  substantial  defenca 
Cardin  vs.  Jones,  -  -  -  .  175 

3.  An  order  dissolving  an  injunction  on  terms,  or  di- 
recting a  credit  to  be  put  on  an  execution,  which  the 
plaintiff  admits  he  received,  and  then  orders  the  in- 

43 
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juneCion  which  stays  the  execution  to  be  dissoWed^ 
is  not  a  decree*or  order  which  requires  the  interven- 
tion of  a  jury.    Ibid. 

See  Ejeetmenti  1. 

INSOLVENT  DEBTORS. 

1.  By  the  Act  of  1841,  (Cobb  389,  390J  an  insolvent 
debtor  is  entitled  to  keep  an  only  horse,  provided  his 
value  does  not  exceed  fifty  dollars.  If  the  horse  is 
worth  more  than  that,  he  should  be  sold;  fifty  dollars 
of  the  proceeds  reinvested  in  a  horse  for  the  benefit  of 
the  debtor's  family ;  and  the  net  surplus,  after  deduc- 
ting the  cost,  paid  to^the  creditor.  Moultrie  vs.  El» 
rod,  -  -  ..  -  .  .       395 

2.  The  Act  of  1823,  ^for  the  benefit  of  honest  debtors,'' 
does  not  exclude  from  its  benefit^  persons  who  have 
lost  money  by^mbling.  Carhart,  Brother  4*  Co.  ns. 
MarshtOt,  -  -  -    ^      -  -226 

INTERROGATORIES. 

1.  If  one  be  unable  to^  write,  he  is  incompetent  to  act 
as  a  Commissioner  in  executing  and  returning  inter- 
rogatories.   Austen  ps.  Carey  4*  Qreen^  -  -    4 

2.  Abbreviations  in  the  names  of  Commissioners,  suf- 
ficient   Ftagin  vs.  Btasdy,  -  -  -       17 

S.  The  execution  of  a  commission  to  take  testimony 
on  interrogatories,  is  not  void,  although,  in  the  return 
of  the  commission,  there  is  no  statement  of  the  place 
at  which  the  commission  is  executed.  Hanbjf  4* 
Doss  vs.  Thicker^  ....  132 

4.  In  a  showing  for  a  continuance,  the  party's  counsel 
stated  that  he,  (in  consequence  of  certain  conduct  of 
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the  other  party's  counsel,)  had  not  had  time  to  sue 
out  interrogatories  to  prove  a  particular  point ;  but  he 
did  not  state  that  there  existed  any  person  subject  to 
examination  by  interrogatories,  by  whom  he  could 
prove  the  point 
HeU^  That  the  showing  was  insufficient.  Crqft  v$. 
Diamond  J  adnir.  •  -  -  -  418 

JAIL  FEES. 

1.  The  taking  of  prison  bounds  does  not  release  the 
creditor  from  his  obligation  to  pay  jail  fees,  provided 
the  debtor  is  unable  to  do  so.    Haas  vs.  Bradley.        345 

2.  The  failure  of  the  Jailer  to  take  a  bond  from  the 
creditor  for  the  weekly  payment  of  jail  fees,  does  not 
exonerate  the  creditor  from  his  liability.    Ibid. 


JOINT  TENANTS. 


Survivor. 


JUDGMENT. 


1.  If  one  be  appointed  bytheCourtyguaidianiitfltfeiii 
of  a  lunatic,  and  accepts  the  trust,  a  judgment  against 
the  lunatic  will  be  good,  notwithstanding  the  guardi- 
an fails  to  act.    Foster  vs.  Jones,  -  -  108 

fL  A  judgment  against  a  lunatic  is  not  void  but  void- 
able; and  a  purchaser  at  Sheriff's  sale,  under  sueh 
judgment  would  be  protected.    IbuL 

3.  It  IS  no  error  in  the  Circuit  Court  to  require  the 
judgment  of  this  Court  to  be  executed  according  to  its 
true  intent  and  meaning,  provided  the  same  has  been 
correctly  interpreted.    Jackson  vs.  7\fi,  -  46 

4.  Equity  will  not  set  aside  a  judgment,  to  give  the  de- 
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fendant  the  benefit  of  a  defence  which  he  might  haTe 
had  at  law,  but  the  benefit  of  which  at  law,  he  lost 
by  his  own  negligence.     Vaughn  vs.  Fuller^  -     366 

5.  The  judgment  in  a  propounding  for  probate,  does 
not  bind  an  heir  who  was  not  a  party  to  the  proceed- 
ing, and  who  had  no  knowledge  of  the  proceeding. 
Barksdale  vs.  Hopkins  and  wtfe  et  oL^  -  332 

See  New  Taial  1. 

See  ^Administrators  and  Executors  12. 

See  Debtor^  2  and  3. 

See  Garnishment. 

JURISDICTION. 

When  a  bill  is  filed  to  aid  in  the  defence  of  an  action  at 
law,  the  Court  where  the  proceeding  is  pending,  has 
jurisdiction  of  the  bill    Dew  vs.  Hamilton^  -      41 S 

See  Sheriff  J  2,  3. 

See  Administrators  and  Executors,  4. 

See  Practice  in  Chancery y  5. 

JURY. 

1.  By  the  Act  of  1856,  the  Court  takes  the  place  of  tri- 
ors; therefore,  when  sitting  as  trior  under  that  Act,  its 
decision  must  be  final     Licett  vs.  The  Staie,  -      57 

2.  The  exemption  extended  by  law  from  road^  patrol, 
and  jury  duties,  to  the  Columbus  Guards  and  other 
volunteer  corps,  in  the  city  of  Columbus,  does  not  in- 
clude honorary  members.     Stewart  vs.  The  State.        181 

See  Practice,  trim.  1. 
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LANDLORD  AND  TENANT. 

See  Lease. 

LEASR 

A  tenant  has  the  right  to  assign  his  lease,  but  he  cannot 
substitute  another  pay-master  in  his  stead,  without  the 
consent  and  acceptance  of  the  landlord.  Gamer  vs^ 
Bj/ard,  -----  289 

LIBEL  AND  SLANDER 

1.  To  charge  a  single  woman  with  having  a  bastard 
child  by  a  particular  person,  and  to  be  kept  from  mar- 
rying by  him,  for  his  own  purposes,  is  actionable  per 

se.    Richardson  vs.  Robert a^  -  -  -     tl6 

2.  Where  the  declaration  in  slander  is  filed  in  Februa- 
ry, and  the  words  are  alleged  to  have  been  spoken  in 
December  before,  the  plea  of  justification  dispenses 
with  any  other  or  further  proof  as  to  the  speaking  of 
words.     Ibid, 

3.  Five  hundred  dollars  is  not  excessive,  where  the 
crime  of  fornication  is  imputed  to  a  single  woman, 
provided  the  jury  believe  the  charge  to  be  false.    Ibid. 

4.  When  the  plea  of  justification  is  tried^the  defendant 
must  prove  the  truth  of  the  words  as  spoken.     Ibid. 

If  the  plea  of  justification  is  tried,  but  not  sustained  by 
the  proof,  it  is  an  aggravation  of  the  slander.     Ibid. 

5.  In  slander,  evidence  of  the  speaking  of  other  words 
than  those  declared  on,  but  words  like  those,  is  admis- 
sible, though  such  speaking  may  have  taken  place  be- 
fore the  speaking  of  those  declared  on.  Aiken  vs. 
WiUiams, 228 
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LIEN. 

1.  A.  makes  a  conditional  sale  of  personal  property  to 
B.y  and  delivers  possession.  The  agreement  is,  that 
the  title  is  to  remain  in  A.  until  the  money  is  paid, 
and  that  A.  has  the  right  to  re-possess  himself  of  the 
property,  if  the  price  be  not  paid  at  the  time  stipula- 
ted. B.  removes  to  another  county,  and  carries  with 
him  the  property.  To  secure  a  debt,  he  executes  a 
mortgage  upon  the  same. 

Heldy  That  the  title  of  it  shall  prevail,  as  against  the 
mortgage  lien.     Goodwin  vs.  May  et  a/.,  -  205 

2.  A  renewal  of  a  note  given  for  land,  including  other 
considerations,  is  no  waiver  of  the  vendor^s  lien. 
Minis  et  al.  vs.  Lockeit,  -  -  .  237 

3.  The  vendor's  lien  may  be  waived,  expressly,  or  by 
implication ;  whether  the  renewal  of  the  note  for  the 
purchase  money,  including  other  considerations,  is  an 
implied  waiver,  is  a  question  of  law  for  the  Court,  and 
not  of  fact  for  the  jury.     Ibid, 

4.  The  vendor's  lien  extends  to  the  whole  and  every 
part  of  the  land.  If  a  part  be  lost  by  paramount  title 
so  as  to  entitle  the  vendee  to  an  abatement,  the  resi- 
due of  the  land  is  bound  for  the  balance  of  the  debt. 
Ibid 

5.  The  vendor's  lien  is  upon  the  land,  not  upon  the  pro- 
ceeds; especially,  when  sold  with  notice.     Ibid. 

6.  The  one  year's  support  allowed  by  the  Acts  of  1838 
and  1850,  to  the  family  of  a  testator  or  intestate,  out 
of  the  effects  of  the  estate,  is  paramount  to  the  lien  of 
any  debt,  due  or  obligation,  which  the  deceased  can 
contract     Cole  vsj  E(/e,  ...  235 
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LUNATIC. 

L.  L.y  a  resident  of  Crawford  county^  was^  by  inquisition 
in  that  county,  found  a  lunatic.  Afterwards,  he  re« 
moved  to  Monroe  county,  and  there  died.  In  the  lat- 
ter county,  a  paper  was  propounded  as  his  will,  and 
there  was  a  caveat;  and  an  application  for  letters j^en- 
denie  lite;  and  a  caveat  to  that  on  the  ground  that  L. 
L.'s  act  of  removal,  was  the  act  of  a  lunatic,  and  there- 
fore void. 

Heldf  That  the  finding  in  the  inquisition  was  not  con^ 
elusive^  to  show  that  L.  L.  was  a  lunatic  at  the  time 
of  his  removal    Lucas  vs.  Parsons  mfid  Lucas^  867 

MAINTENANCE  AND  EDUCATION. 
See  Zten,  6. 
See  Guardian  and  Ward. 

MANDAMUS. 
See  Demurrer. 

MANUMISSION  OF  SLAVES. 
See  Evidence^  17. 

MARITAL  RIGHTS. 

See  Husband  and  Wije^  passim. 

MASTER  AND  SLAVE. 

See  Dtfencej  3. 

MISTAKE. 

See  Practice  in  Chancery^  11  and  12. 
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MISTRIAL. 

The  doctrine  that  a  mistrial  amounts  to  an  acquittal, 
has  long  since  been  exploded.  WiUtford  vs.  The 
State  qf  Oeargia^  ....  1 

M0RTQA6ES. 

1.  The  attesting  witness  of  a  deed  of  mortgage  swore 
that  he  was  ^  a  subscribing  witness  to  the  mortgage ; 
that  he  saw  the  maker  of  the  same  assign  it ;  and  also 
saw  the  other  subscribing  witnesses  assign  it 

Htld^  That  the  probate  was  insufficient  to  admit  the 
mortgage  to  record.    Stanley  vs.  Suggs  et  al,        -      137 

2.  When  an  original  mortgage  of  personal  property  has 
been  lost  or  destroyed,  the  mortgage  may  be  foreclosed 
on  a  certified  copy  from  the  record  of  the  mortgaga 
Holt  et  aL  vs.  Holt,  ....  5 

See  Lierij  1. 

NE  EXEAT. 

1.  In  an  affidavit  for  a  ne  exeat y  it  is  necessary  that  the 
creditor  should  swear  positively  to  the  defendant's  in- 
tention to  remove,  and  the  amount  of  his  claim;  but 
not  as  to  his  threats  or  preparation  to  leave.  Moore  vs. 
Oleaton,  .        ,   -  .  .  .  142 

2.  An  affidavit, "  to  the  best  of  the  knowledge  and  be- 
lief" of  the  affiant  is  not  sufficient  to  warrant  the  is- 
suing of  a  writ  of  ne  exeat,  and  such  a  writ  ordered 
on  such  an  affidavit  will  be  discharged  on  motion. 
Bryan  vs.  Ponder,  -  -  .  -         480 

NEW  TRIAL. 

1.  A  judgment  at  law  will  be  opened  and  a  new  trial 
ordered  where  the  defendant  has  been  prevented  from 
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making  his  defence  available,  by  the  assurance  of  the 
plaintiff,  that  the  case  had  been  settled  by  the  princi- 
pal debtor.    Dtw  vs.  Hamilionj  -  •  414 

2.  The  admission  of  illegal  evidence  is  not  a  sufficient 
ground  for  a  new  trial,  unless  the  admission  of  it  was 
objected  to.    Liceit  vs.  The  Siaiey  -  -         57 

3.  New  trial  granted  on  the  ground  that  the  plaintiff 
in  the  Court  below,  in  an  action  of  trover,  failed  to 
prove  a  legal  title  to  the  notes  sued  for.  Gilmore  vs. 
fFatson,  -  ...  -  63 

4.  On  the  trial  of  W.,  the  sayings  of  H.  were  given  in 
evidence  against  W.  Afterwards  the  Court  ruled  out 
all  of  the  sayings,  except  those  uttered  in  the  presence 
of  W.,  but  did  not  specify  which  were  those  that  were 
uttered  in  his  presence,  and  which  were  those  that 
were  uttered  not  in  his  presence.  No  complaint  was 
made  of  the  failure  to  do  this,  until  after  verdict 

Held,  That  the  failure  to  do  it  was  not  a  good  ground 
for  a  new  trial     Whetkr  vs.  The  State,  -  292 

5.  The  admission  of  illegal  testimony,  is  not  a  ground 
to  justify  this  Court  in  granting  a  new  trial^  if  that  tes- 
timony was  unimportant,  and  if  no  motion  for  a  new 
trial  was  made  in  the  Court  below.    Ibid. 

6.  In  some  special  cases,  a  motion  for  a  new  trial  may 
be  made  after  a  motion  in  arrest  of  judgment.  Cand- 
ler vs.  Hammond,  ....         493 

7.  In  extraordinary  cases,  where  the  ends  of  justice  re- 
quire it,  and  the  cause  is  still  within  the  control  of  the 
Court,  a  rule  nisi  may  be  moved  after  the  expiration 
of  the  Term  at  which  the  trial  was  had.    Ibid. 

8.  If  a  brief  of  evidence  on  a  motion  for  a  new  trial, 
be  made  out,  agreed  to,  and  filed  at  the  Term  of  the 
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O/Bft  vtt^n  the  «pj>!kaaioD  is  nads.  is  a  is  bbc    liU. 


%  li  a  xtjo  *ate  fo/  a  party  to  otycf  lo  tLe  toism,  d  the 
MOh  ukbioistered  to  the  jqit,  aiier  Le  Lss  alk:--r*d 
the  ca«  lo  proceed  ▼ithont  objection  and  stiod  i-c 
fshMur.^  for  a  rer^ict    /4m/. 


10.  Ojum  have  the  power  to  grant  new  trials  in  cases 
of  personal  /or/«^  on  the  ground  of  excessire  damages, 
and  which  are  generally  disproportioned  to  the  injury 
proved ;  bat  a  strong  case  most  be  made  oat    Broach 

r<r.  King,  -  -  .  .  .  500 

11.  No  fixed  rule,  (rom  the  nature  of  the  case,  can  be 
established  upon  this  subject;  but  when,  from  the 
unreasonableness  of  the  verdict,  the  conviction  is 
forced  upon  the  mind  that  the  rule  of  fair  compensa- 
tion has  been  departed  from,  a  new  trial  will  be  gran- 
ted.    Ibid. 

See  Noft'joinder. 

NON-JOINDER. 

Non-joinder  of  a  party  who  ought  to  be  sued  as  a  defend- 
ant is  an  amendable  defect,  under  the  Act  of  1850; 
and  consequently  cannot  bo  taken  advantage  of  after 
verdict,     lieasely  vs.  Allan  and  Slariford,  -         600 

NOTICE. 

I.  The  delbndant  gives  notice  to  theplaintiff,  to  produce 

fiji./a. 
Ileldy  That  this  notice  is  not  a  sufficient  foundation  for 
secondary  evidence  of  the^.  fa.    Bell  vs.  Chandler j    356 

^.  A  purchaser  at  Sheriff's  sale  acquires  no  title,  if  the 
Sheriff  had  no  authority  to  sell,  and  this  is  so,  wheth- 
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er  the  purchaser  had  notice  of  the  want  of  authority 
or  not    Ibid. 

OBLIGATION  OF  CONTRACTS. 
See  Constitutional  Law ^  4. 

OVERSEER 
See  Trover  J  3. 

PARTNERS  AND  PARTNERSHIPS. 

1.  When  the  plea  of  non  est  factum  is  filed  by  one  part- 
ner to  a  note  given  in  the  name  of  the  firm,  by  the 
other;  and  the  proof  shows  that  the  partners  were 
engaged  in  a  tannery,  and  that  the  negro,  for  whose 
hire  the  note  was  given,  worked  in  that  business ;  the 
onuf  is  removed  as  to  the  authority  to  execute  the 
note  by  the  partner  who  signed  it.  Newell  4*  l^c- 
Hugh  vs.  Smithj  .  .  .  .  170 

2.  When  partners  have  a  settlement  and  division  of  the 
firm  effects,  and  sub-divide  a  debt  due  the  concern, 
making  one  part  payable  to  one  of  the  members,  and 
the  other  to  the  other,  the  debtor  is  liable  under  pro- 
cess of  garnishment,  to  the  individual  creditors  of  one 
of  the  partners,  to  the  extent  of  his  indebtedness  to 
that  partner.  Martin  vs.  Kirksey  et  aly  -  164 

PLEADING  AND  PRACTICE. 

1.  A  party  upon  his  preliminary  examination  beftre 
the  Court  is  not  bound  to  testify  to  any  fact  which  is 
referable  to  the  jury  only.    Bailey  vs.  Barnellyj  582 

2.  A  plaintiff  may  sue  for  the  recovery  of  the  proceeds 
and  profits  of  land,  if  he  be  entitled  to  them,  even  if 
he  have  not  the  legal  title  to  the.  land. 

3.  The  vendor^s  lien  may  be  waived,  expressly,  or  by 
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implication ;  wliether  the  renewal  of  the  note  for  the 
purchase  money,  including  other  considerations,  is  an 
implied  waiver,  is  a  question  of  law  for  the  Court,  and 
not  of  fact  for  the  jury.    Mims  ei  aL  vs.  Locketij  237 

4.  When  a  witness  is  called  and  examined  even  to  only 
a  formal  point  by  one  party,  the  other  party  has  a 
right  to  cross-examine  him  as  to  all  points.  Jiiken  vs. 
CatOy  "  "  -  -  -  -     154 

5.  When  a  claim  has  been  interposed  to  prevent  a  sale 
by  an  executor,  and  the  executor  has  tendered  an  is- 
sue, he  may  withdraw  such  issue,  and  dismiss  the 
case,  and  do  so  against  the  consent  of  the  claimant, 
Jlultman  vs.  •^ultmanj  -  -  -  211 

6.  Though  the  right  of  ingress  and  egress  in  the  pro- 
prietor of  property  fronting  on  a  street,  be  impaired 
by  the  regrading  thereof,  it  is  a  loss  in  the  nature  of 
consequential  damages,  and  the  remedy,  if  any,  is  by 
action  and  not  by  injunction.  Markham  vs.  the  May- 
er and  Council  of  JUlanta^  -  -  -       402 

7.  Persons  aggreived  by  the  official  misconduct  of  the 
Sheriff,  must  elect  to  bring  their  action  or  proceed  by 
rule.  They  are  not  entitled  to  both  remedies  at  the 
same  time.     Wood  vs.  Huntj  -  -  -    379 

a.  To  charge  a  single  woman  with  having  a  bastard 
child  by  a  particular  person,  and  to  be  kept  from  mar- 
rying by  him,  for  his  own  purposes,  is  actionable  per 
se.     Bichardson  vs.  Roberts j  -  -  -     216 

9.  The  Courts  of  this  State  have  the  power  to  impose 
fines  on  defaulting  Sheriflfe,  who  fail  or  refuse  to  exe- 
cute process  put  into  their  hands,  or  to  make  due  and 
legal  returns  thereof     Boynton  vs.  Houston,  -     40 

10.  All  the  parties  defendant  in  a  cause  instituted  in  a 
State  Court,  subject  to  be  removed  to  a  Circuit  Court 
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of  the  United  States,  under  the  provisions  of  the  12th 
sec.  of  the  Judiciary  Act  of  the  United  States,  passed 
in  1789,  must  join  in  the  petition  for  removal.  Bry* 
an  vs.  Ponder,  -  -  -  .  480 

See  New  TrieUfpassinu 

See  Damages,  6. 

See  SAeriffy  6. 

See  Rent. 

See  Bill  of  Exceptions. 

See  Certiorariy  5. 

PRACTICE  IN  CHANCERY. 

1.  Where,  to  save  the  expense  of  an  administration,  the 
heirs  at  law  get  together  and  agree  to  divide  the  es- 
tate, and  appoint  an  agent  and  put  him  in  possession 
of  the  property  for  that  purpose,  a  bill  may  be  filed 
against  him  by  any  one  or  more  of  the  distributees, 
the  same  as  against  an  administrator.  Moore  vs.  GUa-^ 
ton,  -  -  -  -  -  -       14« 

2.  The  husband,  being  heir  to  his  wife,  may  convey 
her  interest  in  her  father's  estate,  and  equity  will  de- 
cree its  payment  to  the  assignee.    Ibid. 

a  A  defence  which  can  be  set  up  only  in  equity,  is  not 
lost  by  not  being  set  up  at  law.  McCurry  vs.  Bokg^ 
son  and  fVoodj  •  -  -  .  321 

4.  Equity  will  not  set  aside  a  judgment,  to  give  the  de- 
fendant the  benefit  of  a  defence  which  he  might  have 
had  at  law,  but  the  benefit  of  which  at  law,  he  lost  by 

his  own  negligence.     Vaughn  vs.  Fuller,  •  366 

• 

5.  When  a  bill  is  filed  to  aid  in  the  defence  of  an  ac- 
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tion  at  law,  the  Court  where  the  proceeding  is  pend« 
ing,  has  jurisdiction  of  the  bill.    Dew  vs.  Hamilton,    415 

6.  It  is  competent  for  a  claimant  of  land^  to  file  a  bill 
in  the  county  where  the  claim  is  pending,  against  par- 
ties residing  out  of  the  county,  to  enable  him  to  sup* 
port  his  claim,  by  eliciting  proof  to  show  that  the 
judgment  is  fraudulent  as  to  him,  and  can  have  no 
lien  on  the  land.    Rawson  et  cU.  vs.  Mills  et  aL,   '       597 

7.  Where  the  bill  charges  that  the  tenant  for  life  in 
slaves,  in  concert  with  others, is  selling  the  same,  and 
applying  the  money  to  the  payment  of  her  debts,  a 
Court  of  Equity  will  take  such  steps  to  secure  the 
preservation  of  the  property  for  the  remainder-man,  as 
in  its  discretion,  under  all  the  ciioumstances,  it  may 
deem  best  fitted  for  the  end.  Collins  et  al  vs.  Barks- 
daUetaLj  -  -  -  -  .         602 

a  Chancellors  in  this  country  have  as  much,  if  not 
more  power  than  they  have  in  England,  in  the  means 
to  be  used  to  prevent  the  removal  of  property,  and 
thus  defeat  the  ends  and  object  for  which  it  was  ap- 
propriated.   Ibid. 

9.  When  the  possession  and  enjoyment  of  property  is 
future,  less  stringency  of  statement  and  of  verification 
^ill  be  required  in  a  bill  of  quia  timet,  filed  for  the 
purpose  of  protecting  the  ultimate  right    Ibid. 

la  Perhaps,  in  all  cases  oiquia  timet  the  interlocutory 
order  should  be,  that  the  defendant  give  bond  with 
sufficient  security,  in  the  amouut  to  be  prescribed  by  the 
Chancellor,  that  he  will  stand  to,  abide  by  and  per- 
form the  final  decree  to  be  rendered  in  the  case.    Ibid. 

IL  If  the  defendant  be  under  obligation  to  refund  mon- 
ey which  has  been  paid  to  him  by  mistake,  the  per- 
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son  who  hai  committed  the  mistake,  and  been  com- 
pelled to  account  to  the  true  owner,  may  sue  for  and 
recover  back  the  fund';  his  right  to  do  so,  being  foun- 
ded in  the  equity  of  his  case.    Ontal  vs.  DeesCy  All 

12.  Where  an  injunction  has  been  granted  to  stay  the 
collection  of  a  judgment  at  law,  on  the  ground  that 
the  judgment  was  for  too  much,  and  the  defendant  ad- 
DDuts  by  his  answer  that  a  mistake  was  made,  and  cre- 
dits his  debt  for  the  amount^  but  swears  positively 
that  the  balance  is  justly  due,  the  injunction  will  be 
dissolved,  there  being  no  special  reason  assigned  why 
it  should  be  retained  till  the  hearing.  Rodahan  vs. 
Driver^  .....  952 

See  AdmWs  and  Ea?ors^  4,  6,  8  and  10. 

See  PI  and  PracticSy  6. 

See  Belirf.  3. 

See  Receiver,  1,  2,  3,  4  and  5. 

PRACTICE,  CRIMINAL. 

1.  At  what  time  and  under  what  circumstances  the 
Court  shall  discharge  the  jury  from  the  further  con- 
sideration of  a  criminal  case,  is  a  question  left  pretty 
much  to  its  own  discretion.     WUltfordvs.  The  Stale 

qf  Oeorgia,  •  -  •  -  -  -       1 

2.  A  motion  was  made  for  a  continuance,  and  put  on 
the  ground  of  the  absence  of  a  witness,  by  whom  tfae 
movants,  (persons  on  their  trial  for  theft,)  expected  to 
prove  an  aUbi.  They  had  one  witness  present  by 
whom  they  could  prove  the  same  they  expected  to 
prove  hy  the  absent  witness,  on  account  of  this,  the 
Court  overruled  the  motion.  On  the  trial,  they  proved 
the  alibi  by  the  witness  that  was  present^  and  then 
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the  State  prored  by  two  witnesses,  that  they  would 
not  believe  this  witness  on  his  oath« 
Held^  That  the  Court  should  either  have  granted  the  mo- 
tion, or  have  exacted  a  promise  from  the  State,  not  to 
introduce  evidence  to  destroy  the  credit  of  the  witness 
that  was  present     Reid  and  Murphey  vs.  The  State^  190 

3.  It  is  within  the  discretion  of  the  Court  to  allow  a 
witness  to  be  examined  after  the  argument  to  the  jury 
has  commenced.    Ibid. 

4.  McC.  and  C.  had  a  fight ;  afterwards,  but  in  the  course 
of  the  same  day,  McC.  went  to  a  magistrate,  two  or 
three  hundred  yards  from  the  place  of  the  fight,  for  a 
warrant  for  C. :  whilst  there,  he  made  certain  state- 
ments about  the  fight 

Held,  That  enough  did  not  appear,  to  show  that  these 
were  a  part  of  the  res  gestse.     Cherry  vs.  McCall.         194 

5.  A«  was  indicted,  as  the  father  of  a  bastard  child,  for 
refusing  to  give  the  bond  for  its  maintenance.  On 
the  trial,  and  after  the  close  of  the  evidence,  he  offer- 
ed to  give  the  bond ;  the  Court  rejected  the  offer. 

Held,  That  the  Court  did  right    Shiver  vs.  The  State 
of  Georgia,  -  -  -  -  -       830 

6.  Having  been  found  guilty  of  this  offence,  the  sen- 
tence on  him  was,  that  he  should  pay  a  fine  of  $700, 
and  should  be  imprisoned  until  he  paid  the  fine. 
He  did  not  insist,  that  he  was  unable  to  pay  the  fine. 

Held,  That  this  sentence  was  right    Ibid. 

7.  A  jury  in  a  slander  case,  after  being  charged  by  the 
Court,  requested  leave  to  separate  to  get  their  supper. 
The  Court  gave  the  leave ;  but  under  instructions, 
that  they  were  not  to  have  communication  with  any 
one,  on  the  subject  of  the  case.  The  counsel  for  the 
defendant  were  present,  and  made  no  objection  to  the 
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course  of  the  Court  in  granting  the  leave.  It  did  not 
appear,  that  any  thing  happened  whilst  the  jury  were 
separate,  calculated  to  throw  suspicion  on  the  verdict. 
Held^  That  the  separation  was  n«  sufficient  cause  for 
setting  aside  the  verdict,    ^dkins  vs.  Williams^        -   %22 

8.  If  the  Court  trying  the  case,  does  not  consider  the 
damages  excessive,  any  other  Court  ought  to  be  cau- 
tious in  holding  them  to  be  so.    Ibid. 

9.  In  slander,  evidence  of  the  speaking  of  other  words 
than  those  declared  on,  but  words  like  those,  is  ad- 
missible, though  such  speaking  may  have  taken  place, 
before  the  speaking  of  those  declared  on.    Ibid. 

10.  The  admission  of  illegal  evidence  is  not  a  sufficient 
ground  for  a  new  trial,  unless  the  admission  of  it  was 
objected  to.    Licett  vs.  The  State,     -  -  -    67 

11.  Where  the  declaration  in  slander  is  filed  in  Februa- 
ry, and  the  words  are  alleged  to  have  been  spoken  in 
December  before,  the  plea  of  justification  dispenses 
with  any  other  or  further  proof  as  to  the  speaking  of 
the  words.     Richardson  vs.  Robert Sj  -  -    215 

12.  To  charge  a  single  woman  with  having  a  bastard 
child  by  a  particular  person,  and  to  be  kept  from  mar- 
rying by  him,  for  his  own  purposes,  is  actionable/?^ 

se.     Ibid.  -  -  -  -  -  216 

13.  A  charge  that  the  plaintiff  has  had  a  bastard  child 
by  a  particular  person,  and  is  kept  by  him  for  his  own 
use,  cannot  be  met  and  supported  by  proof  as  to  the 
neighborhood  rumor  or  reputation  upon  these  matters. 
Ibid. 

44 
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14.  When  the  plea  of  justification  is  tried,  the  defendant 
must  prove  the  truth  of  the  words  as  spoken.     Ibid, 

15.  If  the  plea  of  justification  is  tried,  but  not  sustained 
by  the  proof,  it  is  an  aggravation  of  the  slander.     Ibid. 

16.  The  Court  may  charge  the  jury  as  to  the  force  and 
effect  of  circumstantial  evidence.    Ivey  vs.  The  Siale,  57S 

See  Evideticcj  1,  4,  8,  9, 10,  and  16. 
See  Presentment 

PLEADINGS  AND  PRACTICE  IN  SUPERIOR 

COURT. 

1.  It  is  no  error  in  the  Circuit  Court  to  require  the  judg-     , 
ment  of  this  Court  to  be  executed  according  to  \\s 
true  intent  and  meaning,  provided  the  same  has  been 
correctlyjnterpreted.    Jackson  vs.  Tifty         -  -     46 

2.  C.  was  indicted  and  fined,  for  an  assault  and  batte- 
ry. He  was  also  sued  for  the  same  assault  and  bat- 
tery. On  the  trial  of  the  civil  suit,  he  gave  in  evidence 
the  record  of  his  conviction  and  fine  in  order  to  pro- 
tect himself  against  the  payment  of  "exemplary  dam- 
ages." The  Court  charged,  that  this  conviction  and 
fine  did  not  protect  him  in  any  degree,  from  such 
damages. 

Heldy  That  this  charge  was  erroneous.    Cherry   vs.  Ale-- 
Call. -194 

See  Jury  1. 

See  New  Trial ^  passim. 

See  Charge  of  Courts  passim. 
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See  Chancery  Praciice,  pasmn. 
See  Practice  and  Pleading^  passhn. 

See  Criminal  Practice^  passim^ 


PLEADINGS  AND  PRACTICE  IN  SUPREME 

COURTS. 

This  Court  will  reluctantly  interfere,  if  at  all,  to  disturb 
proceedings  in  Superior  Courts,  which  took^place  be- 
fore its  organization,  and  which  were  in  conformity 
with  the  practice  which  prevailed  at  the  period^when 
they  were  had.     Searcey  vs.  Ocmulgee  Bank.  504 

POSSESSION. 

See  Trustees  and  Trusts  1. 

PRESENTMENT. 

The  word  "indictment,"  marked  on  the  special  present- 
ment of  a  Grand  Jury,  does  not  change  its  character 
as  a  presentment,  and  it  may  be  given  in  evidence  as 
a  presentment,  on  the  trial  of  the  cause. 

See  Evidence  \. 

PRISON  BOUNDS. 
See  Jail  fees y  1. 

PRINCIPAL. 
See  Security. 

PRIVITY. 
1.  A  judgment  is  not  evidence  against  persons  who  are 
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not  parties,  or  privies  to  the  judgment.     Craft  vs.  Dia- 
inondy  adm?rj  -  -  -  -  -418 

2.  G.  owed  debts  to  R.  &  W.  With  a  view  to  prevent 
them  from  collecting  the  debts,  he  transferred  to  D.  all 
of  his  property  except  a  part  insufficient  to  pay  the 
debts.    G.  died,  and  C.  administered  on  his  estate. 

Held,  That  the  relation  between  C.  and  D.  was  such 
that  they  might  be  sued  jointly  by  R  &  W.  DeGraf- 
fenreid  et  alvs.  JRawson  and  Wat  son  j  -  -     11 

3.  There  is  no  such  privity  between  the  co-heirs  or  dis- 
tributees of  an  estate,  as  will  make  a  judgment  against 
a  part,  a  bar  to  a  suit  in  favor  of  the  rest.  Walker  vs, 
Perryman  et  al.y  -  -  .  .  309 

4.  It  cannot  be  inferred  from  the  publicity  of  a  suit, 
that  persons  interested  in  the  subject  matter  of  the  lit- 
igation necessarily  heard  of  it.     Ibid. 

When  parties  in  interest  have  not  been  heard  as  to  their 
rights,  will  the  Courts  undertake  to  decide,  without 
affi)rding  them  an  opportunity  of  being  heard,  that 
substantial  justice  has  been  done  them?     Quere.     Ibid. 

5.  Relatives  have  a  right  to  aid  and  abet  one  another 
in  the  prosecution  or  defence  of  their  rights  in  a  Court 
of  justice.  And  the  only  question  is,  whether  the  suit 
be  authorized  by  the  nominal  parties  ?  If  it  be  not, 
it  will  be  arrested;  otherwise,  no  inquiry  is  admissi- 
ble respecting  it.     Ibid. 

6.  That  the  mere  knowledge  of  the  pendency  of  litiga- 
tion in  the  subject  matter  of  which  a  person  has  an 
interest,  will  bind  him  by  the  judgment  as  a  privy, 
we  are  not  prepared  to  admit.     Ibid. 

7.  Before  the  sayings  of  one  pefson  should  be  received 
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in  evidence  against  another^  it  ought  to  have  become 
clear  beyond  a  reasonable  doubt,  that  the  other  claims 
under  him,  or  bears  to  him  some  relation  of  privity. 
silken  1*8.  Cat  Of  -  -  -  -  154 

See  Ju(/gf?ieniy  5. 

PROMISSORY  NOTE. 

1.  A  creditor  who  receives  a  promissory  note,  on  a 
third  person,  from  his  debtor,  as  collateral  security 
for  the  payment  of  his  debt,  does  not,  by  suing  the 
note  in  his  name,  become  the  security  of  the  maker  of 
the  pledged  note.     Cardin  vs.  Jones ^  -  -     175 

2.  In  a  suit  against  the  surety ,?the  maker  being  interes- 
ted in  favor  of  the  surety  to  the  extent  of  the  costs,  is 
not  a  competent  witness  for  the  surety.     McOinnes 

rs,  3IcGinnes,  -  -  -  -  -613 

QUIA  TIMET. 

See  Practice  J  Chancery  ^  8,  9  and  10. 

RAILROADS. 

The  Act  of  the  5th  of  March,  1856,  entitled  **An  Act  to 
define  the  liabilities  of  the  several  railroad  companies 
of  this  State,  for  injury  to  persons  or  property,  to  pre- 
scribe in  what  counties  they  may  be  sued,  and  how 
served  with  process,"  does  not  apply  to  the  Western 
and  Atlantic  Railroad.     JValker  vs,  Spullock,  -   436 

RECEIVER. 

1.  Receivers  ought  generaUy  to  be  required  to  give  se- 
curity, but  there  are  cases  which  might  form  an  excep- 
tion.    Johns  vs.  Johns  et  al.,  -  -  -        31 
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2.  Receivers  may  be  appointed  before  answer,  when 
the  emergency  requires  an  immediate  appointment 
Ibid. 

3.  When  the  bill  prays  for  the  appointment  of  a  par- 
ticular person  as  Receiver  and  the  Chancellor  ap- 
points him,  it  will  be  presumed  that  he  appointed 
him  on  his  own  judgment,  and  not  because  of  the  re- 
commendation or  prayer  of  the  bill.    Ibid. 

4.  An  injunction  may  go  immediately  against  execu- 
tors, prohibiting  them  from  interference  with  the  es- 
tate, on  the  appointment  of  a  Receiver,  and  before  bis 
acceptance,  if  there  be  no  danger  of  loss  to  the  estate, 
in  the  mean  time.    Ibid. 

4.  In  certain  cases  a  Receiver  may  be  appointed  with- 
out notice.    Ibid. 

RESCISSION. 

See  Relief.  2. 

RELIEF. 

1.  C.  as  a  trustee,  sold  land,  representing  the  title  to  be 
good,  and  undertaking  to  warrant  the  title.  By  mis- 
take or  fraud,  in  him,  and  mistake  in  the  purchaser, 
the  warranty  given  was  a  void  one. 

Held,  That  the  purchaser  was  entitled  to  relief.     Chas- 
tain  vs,  Slalej/,  .  .  .  .  26 

2.  The  land  sold  was  a  body  consisting  of  three  tracts, 
lying  in  a  row.  The  title  to  one  of  these  tracts  failed; 
that  tract  lay  between  the  other  two,  of  which  it  was 
as  large  as  one,  and  twice  as  large  as  the  other:  it  was 
the  best  improved  of  all. 
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Held^  That  a  rescission  was  relief  which  the  purchaser 
might  demand.     Ibid. 

3.  If  a  party  has  the  right  to  go  into  a  Court  of  Equity 
for  partial  relief,  he  has  the  right  to  ask  the  Court  for 
full  relief.    Frith  vs.  Roe,  -  -  -  139 

RENT. 

In  a  distress  for  rent,  under  the  Act  of  1811,  a  plea  of 
set-off  is  not  admissible.    McMahan  vs.  Tyson^  43 

REMAINDER-MAN. 

See  Practice  in  Chancery^  7. 

REPRESENTATIONS  OF  NEGRO. 

See  EvidencSf  6. 

RULE  NISI. 

See  New  Trialy  7. 

SALE. 

A.  makes  a  conditional  sale  of  personal  property  to  B., 
and  delivers  possession.  The  agreement  is,  that  the 
title  is  to  remain  in  A.  until  the  money  is  paid,  and 
that  A.  has  the  right  to  rc-possess  himself  of  the  pro- 
perty, if  the  price  be  not  paid  at  the  time  stipulated. 
B.  removes  to  another  county,  and  carries  with  him 
the  property.  To  secure  a  debt,  he  executes  a  mort- 
gage upon  the  same. 

Heldy  That  the  title  of  it  shall  prevail,  as  against  the 
mortgage  lien.     Goodwin  vs.  May  et  alj  -  20S 

See  ^Administrators  and  Executors,  2,  7  and  14. 
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SCIRE  FACIAS. 

1.  After  judgment  has  gone  against  the  principal,  it  is 
too  late  for  the  bail  upon  scire  fojciaa  to  object  that  the 
sum  swore  to  was  double  the  amount  claimed  by  the 
plaintiff  in  his  declaration.     Gilmore  vs.  Lidderiy  14 

2.  Scire  facias  issued  against  principal  and  bail,  upon 
which  the  Sheriff  made  the  following  return:  "Served 
the  defendant  with  a  copy  of  the  within  personally." 

Ifeldy  That  the  service  was  good  as  to  the  bail,  he  hav- 
ing appeared  and  answered  the  case.     Ibid. 

SECURITY. 

If  A.  buys  goods  of  C,  and  subsequent  to  the  sale,  gives 
a  portion  of  them  to  B.,  and  B.  unites  in  a  note  with 
A.  to  C.  for  the  purchase  money,  with  the  understand- 
ing that  B.  signs  as  security ;  the  fact  that  B.  received 
a  part  of  the  goods  from  A.,  by  way  of  gift,  does  not 
constitute  him  a  principal  in  the  contract  Fraser  vs. 
McCoiviellj  -  -  -  -  -        368 

SET-OFF. 

When  a  negotiable  note  is  pleaded  as  a  set-off,  the  pre- 
sumption is,  that  the  defendant  was  the  bonafidt  hold- 
er, at  the  commencement  of  the  action,  and  the  onus 
is  upon  the  plaintiff  to  show  the  contrary.  Chriffin  vs. 
Evans,  .  .  .  .  -  438 

See  Sent. 

SHERIFF. 

1.  Sunday  is  not  to  be  counted  as  one  of  the  five  days 
allowed  the  Sheriff  for  serving  writs.  Turner  vs. 
Thompson^  Kendrick  fy  Co.,  -  -  -        49 

2.  The  Sheriff  may  be  ruled  either  in  the  Superior  or 
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Inferior  Court,  for  money  collected  by  him  on  Justi- 
ces Court ^.yjxy.,  thejurisdiction  of  these  Courts  being 
concurrent  in  this  respect.    Davis  vs.  Green  et  aL,        185 

3.  A  Sheriff's  deed  to  land  which  lies  out  of  his  coun- 
ty is  void.     Hanby  and  Doss  vs.  Tucker j  -  132 

4.  The  Courts  of  this  State  have  the  power  to  impose 
fines  on  defaulting  Sheriffs,  who  fail  or  refuse  to  exe- 
cute process  put  into  their  hands,  or  to  make  due  and 
legal  returns  thereof.     Boynton  vs.  Houstouy  -     40 

5.  Land  was  sold  at  Sheriff's  sale  as  the  father's.  The 
purchaser  conveyed  it  to  two  minor  sons  of  the  father. 
The  father  and  the  two  sons  took  and  held  joint  pos- 
session, under  this  conveyance  Subsequently,  the 
land  was  again  sold  at  Sheriff's  sale,  as  the  father's. 
The  second  purchaser,  after  the  lapse  of  as  much  as 
seven  years,  from  the  time  when  this  joint  possession 
in  the  father  and  the  two  sons  commenced,  sued  the 
father  and  the  two  sons,  for  the  land. 

Hddj  That  the  possession  of  the  two  sons  was  adverse 
to  the  purchaser.     Wyatt  et  al  vs.  Elam  et  aLj  201 

6.  Persons  aggrieved  by  the  official  misconduct  of  the 
Sheriff,  must  elect  to  bring  their  action  or  proceed  by 
rule.  They  ar^  not  entitled  to  both  remedies  at  the 
same  time.     Wood  vs.  Hunt,  .  .  -    379 

• 

7.  A  judgment  against  a  lunatic  is  not  void,  but  void- 
able ;  and  a  purchaser  at  Sheriff's  sale,  under  such 
judgment,  would  be  protected.     Foster  vs.  Jones,  168 

SPECIFIC  PERFORMANCE. 

It  was  verbally  agreed  between  the  father  and  son,  that 
the  son  should  convey  to  the  father  a  lot  of  land,  and 
that  in  consideration  therefor,  tife  father  should  de- 
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vise  to  the  son,  two  other  lots  of  land.  The  son  con- 
veyed his  lot  to  the  father;  and  the  father  devised  his 
two  lots  to  the  son ;  but  the  will,  by  which  he  did  this 
had  but  two  witnesses  to  it,  and  was  therefore  void. 
Heldy  That  the  son  was  entitled  to  have  a  specific  per- 
formance of  the  contract,  from  the  representatives  of 
the  father.     Maddox  et  al  vs.  JRowCy  -  -     431 


STAKE-HOLDER. 


See  TVover,  2. 


STATUTES. 


1.  A  statute  ought,  if  possible,  to  be  so  construed, 
that  it  shall  not  divest  a  vested  right  without  com- 
pensation.    Adams  vs.  Dickson  adw?rj  -         -     407 

2.  Statute  32  Henry  VHI,  chap,  9,  not  of  force  in 
Georgia.     Cain  and  Morris  vs.  Monroe,  -  82 

3.  An  Act  simply  repealing  a  prior  Act  of  the  Legisla- 
ture so  far  as  it  respects  the  punishment  prescribed 
in  said  Act,  for  offences  named  therein,  is  not  a  repeal 

of  the  Act.     Wheeler  vs.  The  State,  -  -  9 

4.  The  second  section  of  the  Act  of  1852^  "to  regulate 
the  mode  of  suing  the  bonds  of  executors,  administra- 
tors and  guardians,"  is  merely  remedial,  and  therefore, 
it  may  constitutionally  apply  to  cases  founded  on 
bonds  made  before  the  passage  of  the  Act.  Johnson 
vs.  Koockogey,  -  -  -  -  -   183 

5.  The  Act  of  1855,  "to  authorize  the  county  of 
Dougherty,  to  aid  in  constructing  the  Georgia  and 
Florida  railroad,  between  Albany  and  Americus,  or 
any  other  railroad  running  to  said  county,  by  the  sub- 
scription    for  stock,  and  the  issue  of  bonds   therefor, 
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upon  a  vote  of  the  citizens/'  is  constitutional.  Powers 

et  aL  w.  The  Inferior  Court  qf  Dougherty  county  et  al.     65 

See  Exemption. 

See  Railroads. 

SUMMARY  POSSESSION. 

By  the  Act  of  1823^  Cobb  512^  and  those  relating  to  the 
same  subject,  it  appears  that  summary  possession  of 
land  was  only  intended  to  be  given  to  the  purchaser 
at  Sheriff's  sale,  as  against  the  defendant  in  execu- 
tion and  those  claiming  under  him.  Bigelow  vs. 
Smith  and  Lyan^  -  -  -  -       -  318 

SURVIVOR. 

The  common  law  doctrine  of  survivorship  among  joint 
tenants  was  abolished  by  the  iiAy-first  section  of  the 
(^Constitution  of  1777.    Lowe  vs.  Brooks^  Adm^r^  325 

TITLE. 

1.  After  the  draw  and  before  the  grant,  the  equitable  ti- 
tle is  in  the  drawer,  and  the  legal  title  is  in  the  State,  for 
the  use  of  the  drawer  on  Iiis  payment  of  the  grant  fee. 
This  equitable  title  is  transferable;  when  transferred, 
the  legal  title  in  the  State,  becomes  a  legal  title  for  the 
use  of  the  transferree  on  the  payment  of  the  grant 
fee.  Consequently,  on  the  issuing  of  the  grant  to  the 
drawer,  the  legal  title  passes  through  him  without 
stop,  into  the  transferree,  by  virtue  of  the  statute  of 
uses.     Henderson  vs.  Hackney,  -  -  383 

2.  When  a  third  person  sets  up  independent  title  in 
himself,  under  a  judgment  of  a  Court,  the  proceeding 
will  be  arrested,  unless  the  return  is  successfully  con- 
troverted, which  it  is  the  privilege  of  the  applicant  to 
do.     Bigelotv  vs.  Smith  and Lyan,  -  -       318 

See  PI.  fy  Pr.y  2. 
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TRESPASS. 

To  a  count  in  trespass  for  entering  upon  tlie  plaintiff's 
land  and  taking  and  carrying  away  the  plaintiff's 
wheat^  cotton^  &c.,  a  count  may  be  added  by  way  of 
amendment,  for  taking  and  carrying  away  the  proceeds 
and  profits  of  the  same  land  for  the  sanje  time,  there 
being  no  plea  but  the  general  issue  of  not  ^*guilty"  to 
to  both  counts,  and  the  record  showing  no  objection 
to  the  latter  count,  on  the  ground  of  its  insufficiency, 
standing  alone  to  warrant  a  recovery.  Oglesby  vs. 
Stodghilly  -  .  -  -  -       -  590 


See  DamageSj  4. 


TRIORS. 


See  Juryy  1. 


TROVER. 


1.  In  an  action  of  trover  for  negroes,  their  value  and 
hire  is  the  measure  of  damages.  Clemenis  et  al.  vs. 
Glass.  -  -  -  -  -  -393 

2.  If  A.  deposit  as  a  stake,  the  promissory  note  of  a 
third  person,  with  B.,  and  B.  deliver  the  same  to  the 
winner,  after  being  notified  to  withhold  it,  taking  from 
the  winner  a  bond  of  indemnity,  A.  is  entitled  to  re- 
cover the  note  of  the  winner  in  an  action  of  trover. 
Leveret t  vs.  St egall^  -  -  -  -       257 

3.  Trover  may  be  sustained  against  an  overseer  for 
slaves  in  his  possession.     Porter  vs.  Thomas,  ex^or,      467 

TRUSTEE  AND  TRUSTS. 

1.  When  the  fee  or  inheritance  is  given  by  a  grand- 
father to  his  grand-children,  and  the  usufruct  to  the 
mother,  the  daughter  of  the  donor,  and  the  children, 
for  their  support  and  maintenance   during  the  natu- 
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ral  life  of  the  mother,  and  a  trustee  is  appointed  to 
execute  the  purposes  of  the  instrument ;  he  is  entitled 
to  the  possession  of  the  property,  to  enable  him  to 
perform  the  trust,  especially  since  the  children  have 
grown  up ;  and  this  is  the  only  way  in  which  they 
can  participate  in  the  bounty  of  their  ancestor.  Davis 
vs.  Hunter^  -  -  -  -  -       172 

2.  Executors  are  trustees,  and  are  amenable  to  a  Court 
of  Chancery,  for  the  faithful  discharge  of  their  trust. 
Chancery  has  a  concurrent  jurisdiction  with  the  Ordi- 
nary in  holding  them  to  security  or  removing  them. 
Johns  vs,  Johns  el  al,,  -  -  -  -       31 

3.  By  its  charter,  the  American  Colonization  Society 
is  authorized  and  empowered  to  receive  property  by 
bequest  or  otherwise,  and  to  use  and  dispose  of  it,  at 
its  discretion,  "for  the  purpose  of  colonizing,  with 
their  own  consent,  in  Africa,  the  free  people  of  color 
residing  in  the  United  States;  and  for  no  other  pur- 
pose whatever,''  Francis  Gideon  bequeathed,  by  his 
will,  to  the  Society,  "all  of  his  slaves^  for  the  purpose 
of  sending  them  to  Liberia,  in  Africa,'- 

Heldj  That  the  Society  was  incompetent  to  take  the 
property  under  their  charter.  Could  the  trust  be  exe- 
cuted by  another  ?  Quere.  ^imerican  Colonization 
Socielt/  i*s.  Garlrellf  adm-r,  .  .  .        445 

4.  A  gift  to  a  father  in  trust  for  his  children,  is  an  exe- 
cuted trust.     Pope  and  wife  vs.    Tucker^  -  484 

VERDICT. 

When  there  is  much  evidence  on  both  sides.  Courts 
will  not  disturb  the  verdict.     Richardson  vs.  RobertSy  216 

WIDOW  AND  ORPHAN. 

See  Lien,  (i. 
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WILLS. 

1.  The  will  of  L.  contained  the  following  clauses :     "  I 
give  and  bequeath  to  my  daughter^  Percy  McElvy, 
and  to  the  heirs  of  her  body,  at  my  death,  my  negro 
woman   Cherry,  and  her  three  children,  Lewis,  Fed, 
and  Enoch,  whom  I  haved  loaned  to  her,  and   who, 
by  my  permission,  is  now  in  her  possession,  and  the 
future  increase    of  the  said    negro  woman,    Cher- 
ry.    I  now  give  and  bequeath  to  my  daughter  Levisa 
Dill,  my  negro  woman  Milly,  whom  I  had  heretofore 
loaned  to  her.  husband,  Silas  Dill,  and  has  since  been 
traded  off  by  him,  and  two  cows  and  calves,  and  my 
bureau,  to  be  delivered  to  her  out  of  my  stock,  by  my 
executor,  at  my  death." 

Held,  That  the  words  at  my  deaths  next  following  the 
words, "  heirs  of  her  body,"  were  not  intended  to 
qualify  these  words,  but  were  intended  merely  to  de- 
designate  the  time  when  the  loan  to  Mrs.  McElvy  was, 
according  to  the  wish  of  the  testator,  to  pass  into  the 
form  of  a  gift,  as  contradistinguished  from  the  time 
when  the  loan  to  Silas  Dill,  was  according  to  his  wish, 
to  pass  into  the  form  of  a  gift  to  Levisa  Dill,  and 
therefore  that  the  words,  "  heirs  of  her  body,"  were  to 
be  taken  in  their  ordinary  legal  sense,  and  consequent- 
ly they  were  words  of  entail.     Leevs,  McElvy j  121> 

2.  G.,  by  his  will,  gave  certain  property  to  his  wife, 
during  her  natural  life,  or  widowhood ;  in  the  event . 
of  her  marrying  again,  the  property  was  to  be  equalTy 
divided  between  her  and  the  children  of  the  testator; 
should  she  marry  a  future  husband  and  leave  no  child 
or  heir  by  him,  at  her  decease,  the  share  allotted  to  her 
upon  the  second  intermarriage,  was  to  go  over  to  the 
testator's  children. 
Heldy  That  no  estate  tail  was  crea^sd  by  this  will; 
but  that  the  widow  took  aii  estate  upon  condition  sub- 
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ject  to  be  defeated  upon  her  dying  without  child  or 
heir.     Clements  et  aLvs.  Glassj  -  -  395 

3.  "I  give  and  bequeath  to  my  grand-son^  William 
Henry  Long,  only  surviving  child  of  my  late  daugh- 
ter, Lucy  Long,  the  property  that  I  gave  to  Lucy  A. 
Long  and  her  children  in  my  will,  should  he  live  to 
be  twenty-one  years  of  age ;  but  should  my  said 
grand-son  die  before  he  arrives  at  twenty-one 
years  of  age,  the  said  property  I  give  to  my  other  law- 
ful heirs,  &c.  And  I  appoint  Robert  Bowman  trus- 
tee for  my  grand-son,  the  said  Wm.  Henry  Long,  &c.^* 

Heldy  That  the  legacy  vested  at  the  death  of  the  testa- 
tor, subject  to  be  divested,  should  Wm.  Henry  Long 
die  before  attaining  the  age  of  twenty-one  years. 
Bowman  earV  and  trustee  vs.  Long^  -  -       242 

4.  By  the  words  "  I  will  and  bequeath  to  my  beloved 
wife,  Mary,  all  my  property,  both  real  and  personal, 
to  be  at  her  control  during  her  natural  Hie ;''  an  es- 
tate for  life  is  created  in  the  wife,  which  is  not  en- 
larged into  a  fee  by  the  words  which  follow,  "  I  fur- 
ther will  and  request,  she  makes  such  disposition  of 

it  as  she  thinks  best.     Porter  vs.  Thomas  ex^or,  467 

The  last  words  quoted  give  a  power  of  appointment  by 
will  and  not  by  deed.     Ibid. 

5.  If  a  will  is  before  a  probate  Court,  for  probate,  aud  a 
second  will  is  pleaded  as  a  revocation  of  the  first,  the 
probate  Court  may  take  notice  of  the  second,  although 
it  may  be,  that  the  second  is  one  which  has  not  been 
admitted  to  probate,  and  one  which  is  not  offering  it- 
self for  probate;  consequently,  the  probate  Court  may 
hear  proof  touching  the  execution  of  the  second. 
Barksdalevs.  Hopkins  and  wife  et  aL^  -  -    332 

6.  An  earnest  appeal  to  the  llegislature  to  make  previa- 
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ion  by  law  for  the  pr:>^:-:    ::  — ■  5,  >    :].a:   ihr-    first 
proceeding  shaJl  be  ncal    nTr-lY"  ? ».  Pr^ry^uaii  et  al^  31 

7.  At  the  lime  wheii  the  Tar:u:vsse<  ::  :.  xrili  subscribed 
it,  a  door-sbnuer  iLteirecei  rttT-s-^ifri  ihem  and  tbe 
testator,  and  made  ii  impossible  f:r  hini  10  see  them, 
except  by  changinz  his  place.  He  did  not  cbaiiffe  his 
place. 

Heldy  That  the  will  wasnoi  -auesied  aud  subscribed  in 
the  presence'' of  the  testator.     Brookx  vs.  TiuffelL  441 

8.  When  application  is  made  10  the  Coun  for  a  citation 
to  issne,  calling  on  the  executor  to  prove  the  will  in 
solemn  form,  a  prima  facie  case  mus:  be  made,  sap- 
ported  by  the  aflSdavit  of  the  pany.  JValker  rs.  Per- 
rymanttaL  -  -  -  -       301 

9.  In  a  proceeding  for  the  probate  of  a  \\  ill,  the  execu- 
tor is  not  the  representative  of  the  heirs  ai  law.  Nei- 
ther is  he  the  pars  principalis  of  the  legatees  named 
in  the  will^  unless  their  interest  as  legatees  is  para- 
mount to  their  interest  as  heirs.     Ibid. 

10.  A  testator,  in  items  two,  three,  and  foii;.  of  his  will, 
gave  all  of  his  property  to  his  wife.     Iiems  five  and 
six  were  as  follows :    ^  Item  oih.  Ii  is  mv  will  and  de- 
sire,  that  my  beloved  wile,  Rachel  Bn?aoh,  shall  have 
full  power  to  dispose  of  a  pan,  or  all  of  ihe  above  de- 
scribed  property,  in  any  manner  she  may  think  pro- 
per, and  enjoy  it  in  anyway  slie  may  think  fit.  during 
her  natural  life,  and  after  her  death.  I  wish  it  equally 
divided  between  my  beloved  children.  Robert  Broach, 
John  Broach,  Hamilton  Broach.  Maf\'  Ann  Broach, 
and  Calvin  Broach." 
^*  Item  6th.  I  give  and  bequeath  unto  my  beloved  daugh- 
ter, Martha  Morris,  one  hundred  dollars,   to  be   paid 
out  of  my  estate,  al"ter  the  death  of  my  beloved  wife, 
Rachel  Broach,  as  her  distributive  share  of  mv  estate." 
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HeUj  That  Rachel  Broach  did  not  take  a  greater  estate 
than  for  her  life,  nor  power  to  dispose  of  a  greater  es- 

tate  than  for  her  life.     Broach  adm'r  vs.  Kitchens,        515 

11.  Testator,  by  his  will,  leiids  to  his  wife  the  whole  of 
hia  estate,  during  her  natural  life  or  widowhood ;  bur 
in  the  event  of  her  marriage,  he  directs  that  his  estate 
be  divided  into  three  equal  parts.  One  part  he  lend^ 
to  his  wife  during  her  natural  life,  and  at  her  death 
over  to  her  blood  relations.  One  other  part  he  lends 
to  his  sister,  B.  C,  during  her  life,  and  the  other  share 
he  directs  to  be  sold,  and  the  moneys  arising  from  said 
sale  to  be  equally  divided  between  his  brothers  and 
sisters,  (naming  them,  nine,)  to  them  share  and  share 
alike  forever,  but  if  either  of  his  said  brothers  and  sis- 
ters should  decease,  leaving  no  child  or  children,  then 
he  directs  that  their  part  of  said  legacy  be  equally  di- 
vided betwixt  the  whole  of  his  brothers  and  sisters 
above  named,  to  each  of  them  forever.  He  further 
provides  that  if  his  wife  should  not  marry,  then,  at  her 
dealh,  the  whole  of  his  estate  be  sold, and  the  proceeds 
divided  into  three  parts ;  one  part  he  gives  to  his 
wife's  relations;  one  part  to  his  sister,  B.  C,  during 
her  life,  and  at  her  death  to  his  brothers  and  sisters ; 
the  other  third  or  part  of  the  money  he  gives  to  be 
equally  divided  between  the'whole  of  his  above  named 
brothers  and  sisters,  in  manner  above  mentioned,  and 
t«  each  of  them  forever.*  The  widow  never  married. 
Two  of  testator's  sisters  died  childless,  and  all  his 
brothers  and  sisters  died  before  his  widow,  the  tenant 
for  life. 

Heldj  1st  That  only  the  children  of  a  deceased  brother 
or  sister,  livitig  at  the  death  of  the  tenant  for  life,  were 
entitled  to  the  share  of  their  parent,  and  that  they  took 

45 
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directly  from  testator,  and  not  thronffh  their  father  or 
mother 

?d.  That  the  remainder  never  having  vested  in  the  bro 
thers  and  sisters,  all  of  whom  died  before  the  tenant 
dren   of  the  brothers  and  sisters  were  entitled  to  any 
part  of  the  estate, 
for  life,  that  neither  the  widow   nor  the  grand-chil- 

3d.  That  the  children  living  at  the  death  of  the  tenant 
for  life,  could  assert  their  claim  and  title  in  their  own 
right,  and  that  the  administrator  of  their  deceased 
parent  was  not  a  necessary  or  proper  party. 

4th.  That  only  the  children  of  the  deceased  brothers 
and  sisters,  living  at  the  death  of  the  tenant  for  l\ft^ 
were  also  entitled  in  the  place  and  stead  of  their  pa- 
rents to  their  share  or  estates  of  any  brother  or  sister 
who  died,  leaving  no  child  or  children.  Burch  tx*or 
vs,  Burch  et  al»y  -  -  53t 

12.  By  its  charter,  tlio  American  ('olonization  Society 
is  authorized  and  empowered  to  receive  property  by 
bequest  or  otherwise,  and  to  use  or  dispose  of  it,  at  its 
discretion,  "  for  the  purpose  of  colonizing,  with  their 
own  consent,  in  Africa,  the  free  people  of  color  resi- 
ding in  the  United  States;  and  for  no  other  purpose 
iohatevery  Francis  Gideon  bequeathed  by  his  will, 
to  the  Society,  all  of  his  slaves,  for  the  purpose,  of 
sending  to  Liberia,  in  Africa." 

Ileld^  That  the  Society  was  incompetent  to  take  the 
property  undur  their  charter.  American  Coloniza- 
fionSociclij  vs,  Garlrcll  adm'r,,  -  -  44?" 

13.  Mark  Shipp  died  testate  leaving  the  following  will: 

Item  second,  I  give  and  bequeath  to  my  beloved  niece, 
Mahalia  V.  Shipp,  a  negro  woman    named  Martha, 
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about  twenty-!oiu  years  uid,  and  hcriwo  chiltlieu^to- 
wil;  Harriet  Jane,  about  six  years  old,  and  Nancy 
Turner, about  two  years  old.  lint  should  my  niece, 
Mahalia  Shipp,  die  before  she  arrives  at  the  age  oi 
tweuty-one  years,  the  above  named  negroes  are  to  be 
reverUid  back  to  my  estate.  My  niece  Mahalia  Shipp 
is  to  be  educated  and  supported  out  of  the  estate,  so' 
long  as  she  remains  with  my  beloved  wife. 

liefii  ikird.  I  give  and  bequeath  to  Henry  Mark  Night, 
son  of  the  Uev.  John  VV.  Night,  two  hundred  dollars; 
ono  hundred  to  be  paid  him  on  the  twenty-fifth  day  oi 
December,  one  thousand  eight  hundred  and  fifty-three, 
the  other  one  hundred  to  be  paid  him  one  year  after 
tlie  first  hundred  is  due. 

Item  fourth,  1  give  and  bequeath  to  my  sister-in-law, 
MrsL  Uebecca  Jennings,  ten  acres  of  land,  embracing 
the  building,  whereon  she  now  lives,  during  her  life, 
or  so  long  as  she  remains  on  the  same. 


•  • 


ItetnJ^h.  I  desire  and  direct  that  Mrs.    Polly    Liuvill 
remain  with  my  beloved  wife. 


Item  sixth,  1  give  and  be(|ui;aili  to  my  lMji'»vr<l  witV,  all 
of  my  real  and  personal  piopcrty^  (tlio  above  iiamcd 
negroes  excepted,)  so  long  as  she  rcuKun..  n  widow,  bui 
in  case  she  should  intermarry,  f  wish  m  divisiou  im- 
mediately to  take  [)Iaci\ 

Iteiu  AtieiU/i,  III  coiioidoKaifUi  ••fiiic  iatu  r  rlauoo  of  th  • 
fifth  item,  I  wish  my  beloved  wiiu,  in^ddULoii  to  thai 
part  of  the  obtate  bcciueathed  to  liei  by  lier  father,  to 
have  enough  of  my  separate  estate  to  make  in  the  ag- 
gregate, one-half  of  my  o«tate  real  and  i)crsonal,  which 
one-half,  as  mentioned  in  this  item,  to  remain  her 
separate  and  distinct  estate,  during  her  natural  life.    In 
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case  of  her  wishing  to  remove  from  the  county  (Lin*-^ 
coin,)  the  negroes  going  into  her  possession  from  my- 
estate,  I  wish'and  require  that  the  said  negroes  be  sold 
within  the  limits  of  the  county  above  mentioned ;  also, 
that  husband  and  wife,  parent  and  child,  be  not  sejMt- 
ratedf 'but  sold  in  families.  I  wish  and  require  that  they 
be  sold  privately,  if  they  do  not  bring  so  high  s 
prica 

Hem  eighi/L  I  wish  and  require,  upon  the  event  of  a  di- 
visiopy  that  Bertha,  a  girl,  be  valued  alone,  and  plac« 
ed  in  Mahalia  V.  Shipp's  lot,  as  disposed  of  in  second 
ittfm. 

Item  ninth.  1  will  and  bequeath  unto  my  friend,  Ed- 
mund J.  Lyon,  two  hundred  and  fifty  dollars ;  also, 
his  wife,  Prudence  Lyon,  two  hundred  and  fifty  dol- 
lars, to  be  paid  out  of  that  portion  of  my  estate  not 
disposed  of  in  the  foregoing  items. 

Item  tenth.  I  further  bequeath,  at  the  death  of  my  wife, 
when  the  estate  will  be  finally  closed,  that  Thomas  A. 
Shipp  and  Benjamin  Franklin  Shipp  shall  have  an 
equal  portion  with  my  other  legatees,  also,  my  niece, 
Martha  Frances  Shipp,  an  equal  portion  with  Thomas 
and  Benjamin  Shipp,  as  above  mentioned  I  further 
wish  and  require  my  executors  to  pay  over  to  Nancy 
Turner  Harris,  two  hundred  dollars,  which  amount 
I  will  and  bequeath  unto  the  said  Nancy  T.  Harrit 
and  her  children. 

Also,  I  will  and  becjueath  unto  Ruusuii  Lewis  Woolly 
and  Mary  C  E.  Woolly,  au  ecpial  portion  of  my  es- 
tate with  my  otht-r  lej^atees,  nt  the  j.lcath  oi  niy  wife, 
as  meiitnr»cd  mi  ittni  icnth. 

fUm  de^en-h.  I  alr.o  v^wr  and    hrtpieath    imio  William 
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HuttoQ  Shipp,  two  hundred  dollars,  to  be  paid  over 
at  my  wife's  death,  or  division,  as  statod  in  tenth 
item. 

HtUL  1st  That  the  widow  took  a  life  estate  only  in  all 
the  property  real  and  personal  2d.  That  at  her 
death  it  was  to  be  equally  divided  between  all  the  heirs 
at  law  of  deceased,  the  widow  excepted ;  including, 
also,  the  persons  mentioned  in  the  will,  to  whom  was 
bequeathed  an  equal  portion  of  the  residue.  3d.  That 
the  word  legatees^  in  the  will,  must  have  its  popular 
and  not  its  technical  signification.  LaUersiedif  adnCr 
vs.  Jennings  and  Mosdey^  tafrs.^  •  -571 

See  Devise, 

WITNESS. 

A  witness  whose  interest  is  uncertain,  and  who  is  protec- 
ted against  a  recovery,  by  the  statute  of  limitations,  is 
a  competent  witness.     Levereii  vs.  Siegallj  -      257 

See  rViUs,  7. 

WRITS. 
See  Sheriff'y  1. 
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